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WE  well  knowing  the  great  Ability,  Learning,  Judg- 
ment and  Integrity  of  the  Author,  do  allow  and  ap- 
prove of  the  Printing  and  Publifhing  of  this  Book,  entitled. 
Reports  of  Adjudged  Cafes  in  the  Courts  of  Chancery,  King's 
•Bench,  Common  Plca$,  and  Exchequer,  taken  and  coUeifed  by  the 
Right  Honourable  Sir  John  Strange,  Knt.  laU  Ada/ler  of  the 
Rolls. 

Hardwicke,  C. 

D.  Ryder, 
Tho.  Clarke, 
J.  Willes, 
T.  Parker, 
T.  Denifon, 
M.  Fofter, 

E.  Clive, 
Tho.  Birch, 
H.  Legge, 

S.  S.  Smythe, 
Rich*^.  Adams, 
Hen.  Bathurft, 
John  Eardley  Wilmot* 
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FROM 

Trinity  Term  in  the  ftcond  Year  of  King  GEORGE  I. 

T  o 

Trinity  Term  in  the  twenty-firft  Year  of  King  GEORGE  H. 


Taken  and  CoUcAed  by  the  Right  Honourable 

Sir     JOHN     STRANGE,     Knt. 

Late   Master  of   the  Rolls. 

Publiflied  by  his  Son,  John  Strange,  of  the  iWlatf/^  T'cmpijEfqi 

Tlie  Secokd  Editiok,  Revifed  and  Corrected,  with   References  to 
all  the  cotemporary  Reporters  j    and  other  Imprcvcmcnts. 
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13  Georgii  Regis.     In  B.  R. 

Sir  Robert  Raymond^  lOtt.  Lord  Ciief  Jujiice. 

Sir  John  Fortefcuc  Aland,  Knf.  ^ 
James  Reynolds,  Efq;  P-Jnfiices. 

Sir  Edmund  Probyn,  Knt.         j 

Sir  Philip  Yorkc,  Knt.  Attorney  General. 
Charles  Talbot,  Efqi  Solicitor  General. 


Caftle  verfus  Richardfon. 

LIBEL  in  the  eccleriaftical  court  for  not  taking  upon  PirUh  of&cen  of 
him  the  office  of  chapel-warden  j  the  defendant  pleads,  ^^'^^^^  *^e 
that  it  is  a  donative,  and  thereupon  moved  for  a  prohi-  fpirituai  court. 
bition.     And  upon  debate  the  fame  was  denied,  the  whole  Barnard.  B.  R. 
court  being  of  opinion,  that  though  there  was  a  difference  as  ^* 
to  the  incumbent,  yet  as  to  the  parifh  officers  there  was  none  i 
for  they  are  the  officers  of  the  pariih,  and  not  of  the  patron. 
of  the  donative^ 


Torrent  verjus  Burley.     In  Scaccario. 

BILL  to  difcover  whether  the  defendant's  hufband  died  ^»»^n'^^^^*"* 
worth  40  A  fo  as  to  be  liable  to  pay  the  plaintiff  a  mor-  martuan^.* 
tuary ;  and  praying  relief.  .Upon  anfwer  admitting  aflets, 
but  denying  the  cuftom  ;  the  plaintiff  went  into  a  proof  of 
his  ri^ht,  and  feveral  witncfles  were  examined  on  both  fides. 
And  at  the  hearing  the  bill  was  difmifTed  with  coAs  as  to  the 
Vol.  XL  3  A  relief; 
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relief,  bccaufc  that  was  properly  at  law  or  in  the  fpirituad 
court,  and  in  a  bill  againft  one  pcrfon  only  the  right  could 
not  be  ellaUifhed 

The  difmiflion  was  generally  with  cofts,  though  the  defen- 
dant had  not  demurred  to  the  relief,  but  run  into  a  proof  of 
the  right.     Strange  pro  quer\ 


Pominus  Rex  verfus  Tenant, 

Aftf  r  deftndant  T  T  P  O  N  an  Order  of  baftardy  the  defendant  appealed  to» 
it  difchargcd  It  y^  ^h^  feiTions, '  where  upon  a  full  hearing  he  was  dif- 
©rder'of  baftirdy  charged ;  afterwards  the  fame  juftices  make  a  new  order  upon 
cannot  be  maae.  him*  And  Lee  moved  to  quaih  i^  die  defendant  being  by  the 
s'ff  ?S  *^^'  ^^^^^^  order  of  feflions    abfolutcly   difcharged.     i    f^en.    ^g^ 

Oro.    Car.   350.     And  of  that  opinion   was   die  court,  and 

quafhcd  the  iaft  order. 


Dominus  Rex  verfus  Reeks 

How  to  authen-  TT  T  P  O  N  a  trial  at  ^ar  on  an  information  in  natura  de  quff 
fion'tl^t  u  ^cit '  ^  t<wrrfl«f«  for  the  office  of  burgefs  of  Ckrj/I-ChurtS,  rtic 
ftamped  at  the  admiffion  of  the  defendant  was  produced,  and  it  appeared  to 
time.  be  a  parchment  that  had* only  one  ftamp,  and  yet  had  five  ad- 

BaraaJI^Rcp.^*  miffions  entered  upon  it.  And  in  order  to  make  it  good,  they 
K.  B.  s!  had  annexed  four  other  parchments,  each  of  which  was  ftamp- 

King  V.Rich,    cd.     And  the  court  held  that  would  not  make  it  good,  and 

that  the  proper  way  would  have  been  to  have  paid  the  four 
penalties,  and  had  four  new  ftamps  on  the  firft  parchment,  as* 
was  done  in  the  bifhop  of  Chejfer^%  cafe,  ante^  624.  And  for 
want  of  this  there  was  a  verdidt  againft  this  and  the  other  four 
defendants. 

The  next  day  they  moved  for  a  new  trial.  And  the  court 
^-ouki  not  hear  any  thing  of  the  motion,  unlefs  they  produced 
the  admiffion,  and  (hewed  they  had  paid  the  penalty.  And  the 
(defendants  not  caring  to  be  at  that  certain  expencc  for  the 
uncertainty  of  gaining  a  new  trial  afterwards,  they  fubmittcd 
to  judgment  of  oujhr. 


GradcH  verfus  Tyfon. 

icofAii.  T^  E  B  T  upon  a  bond  by  ttc  executor  of  the  furviving 

X-^aym.  1441.    |  J    ^xecutor  of  tlie  obligee;  and  on  error  after  a  verdidt 

Sirttnge  objected,  that  it  was  not  fliewn,  that  the  firft  executors 
proved  the  will  ;  and  if  not,  this  executor  could  maintain  no 
a^ioli,  but  it  muft  be  brought  by  the>  admiziiftratOr  cum  ufta- 
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ykiftio  annexe.    But  being  after  a  verdi^,  the  court  held  it  well 
enough,  and  affirmed  the  judgment. 

Griffin  verfus  Scott» 

TR  E  S  P  A  S  S  for  entering  his  houfe,  and  Iceepihg  pofTeffion  The  Undloi^ 
of  his  goods  eight  days.     The  defendant  juftifies  under  a  mu^  remove  th« 
tiiftrefe  for  rent ;  to  which  the  plaintiff  replies,  a  tender ;  and  5*^*  'i  ^^  i. 
•n  demurrer  it  was  objected,  that  it  ought  to  be  pleaded  with  is  atrefpalftr. 
an  unare  prift.     Lutw.  59 1.      Tho.  Ent.  265.      fVinch.  939.  I- Raym.  1414. 
Cro.  Jac.  423.     Salk.  622.    Sed  per  curiam.  Be  the  replication  ^"^\\  9^;  ** 
good  or  bad,  yet  we  muft  go  back  to  the  firft  foult,  which  is  in  Banun4. K.B. 
the  plea,  for  me  defendant  ought  to  have  removed  the  goods  at  3»  4* 
the  five  days  end ;  and  for  the  other  three  he  is  a  tref^aBer,  and 
there  is  no  juiHfication.     JutlicitM  pro  quer\ 

Domiitus  Rex  verfus  Pufey. 

TtiE  defendant  cdonel  Pufey  was  indided  at  the  Old  Bailey  No  trthrartUt 
for  perjury:  and  to  avoid  his  appearing  there>  he  moved  i^f^^f/**^ 
for  a  certiorari,   and   cited    Sir  Humphrey  Aiackwortb*s   cafe,  ,  stral'c?^ 
Prf.  9  Geo.    Sed  per  curiam.  That  was  not  for  forgery,  but  for  Comb.  319. 
affixing  die  feal  of  the  company  in  his  cuilody  without  their  au-  ^*'»*^  ^  '• 
thoritir,  which  was  a  contefl  of  a  civil  natu^  :  we.  mufl  make  stfl:  CiC  325* 
no  diftindion  of  perfons^  and  therefore  cannot  grant  a  certiorari  v^  %4^ 
for  a  defendant  widiout  confent  of  the  profecutor. 

Barry  verfus  Barry* 

TH  E  principal  died  after  the  return  of  a  capias  adftnisfa-  j^^**^*' 
ciendum  and  before  taking  out  a  fcire  facias  againft  the  j^yj^j^ 
bail.     And  the  court  refufed  to  ftay  proceedings  agamfl  them,  chm  the  Umt 
for  in  ftridbiefs  of  law  the  bail  are  bound  from  the  return  of  non  7^^^^  ^^'^ 
eft  inventus  j  and  it  is  but  ex  gratia  that  a  furrender  after  is  ac-        *^  *^^** 
cepted,  which  time  they  take  at  their  peril*     i  Roll.  Jtr,  336* 


Murray  verfus  ThomhiU* 

THE  court  refufed  to  make  a  rule  upon  the  Eaft^ India 
company  to  infpedl  their  private  books  relating  to  t(lf 
appointment  of  their  fervants. 
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Wili  vsrfus  Sands. 

Cannot  enter  y  X  was  moved  to  enter  up  judgment  on  an  old  warrant  of 
^°r"n  "ofattor-  ^  attorney,  the  defendant  being  living,  and  the  debt  unpaid  •, 
n<7  after  pUiiv-  but  it  appearing,  the  party  to  whom  the  warrant  Mras  to  con- 
ti.rt  death.        fgfg^  ^as  dcadj  the  court  would  not  grant  the  motiom 

Aftel  qui  tarn  verfus  Andrews. 

Oneftngieaau  y*  CTION  of  debt  upon  the  ftatute  12  Car.  2.  c.  25.  for 
uil.  ^^  ^  ^*  JLX.  felling  wine  by  retail  twenty  fevcral  times  without  li- 
1..  Raym.  1421.  cence.     The  defendant  pleaded  nii  debet*     And  upon  the  trial 

s  "c^^^^  F^ 't  ^^  i^^y  f^^"^  ^^^  defendant  Not  guilty  as  to  nineteen  of  the 
^,  '     '    '        twenty  times,  and  as  to  one  particular  time  they  find  a  fpecial 

verdift,  viz.  That  the  defendant  was  a  merchant  and  dealer  \n 
wine  in  Bri/h!^  and  that  in  his  manfion-houfe  there,  he  fuch  a 
day  fold  one  gallon  of  wine  to  one  Mlllsy  who  carried  it  to  the 
Guilier's  Inn  in  Brijhly  and  that  it  was  there  drank  :  that  this 
inn  belonged  to  one  J.  S.  and  that  tlie  defendant  had  no  licenco 
for  the  felling  of  wine  ;  €t/i^  i^e. 

The  queftion  in  this  cafe  was,  whether  the  felling  of  this: 
one  gallon  of  wine  in  the  defendant's  own  houfe,  which  was 
fpent  in  another,  wa:>  a  felling  by  retail  within  the  meaning  of 

the  ilatute. 

Serjeant  Chippie  for  the  plaintiff  argued,  that  the  felling  one 
gallon  is  a  felling  by  retail  within  the  ilatute,  for  the  ftatute  de- 
fcribes  v/hat  {hall  be  accounted  a  felling  by  retail,  viz,  felling 
by  pint,  quart,  bottle,  or  gallon,  and  though  this  was  fpent  in 
another  perfon's  houfe,  yet  it  makes  no  difference,  for  the  words 
oi  the  ftatute  are  generals 


.r 


At  common  law  every  man  had  liberty  to  fell  wine  as  hr 
could,  cither  by  wholefale  or  retail,  until  the  ftatute  7  £.  6. 
f.^.' which  was  the  firft  reftraining  ftatute.  And  the  next 
ll^iutc  is  the  12  Car.  2,  upon  which  this  afl:ion  is  brought,, 
and  this  ftatute  appoints  commiffioners  to  grant  licences  to  fell 
wine  by  retail,  and  rcftrains  more  particularly  than  the  former 
ftatute,  for  the.  words  are,  ftiall  not  be  drank  within  manfioii- 
iigujfc  or  witiiput*,   Vidtliard. /^T^i, 

Fu%al'erhy  contra  argued,  that  this  being  a  penal  ftatute,  ought 
not  to  \w  extended  further  than  the  exprefs  words  would  carry 
4t:  <hi:  a5t  was  intcirdcd  onlj- <o  pbligc  perfons  rehding  in  par- 
ticular 


Midiylmas  :Term  ij  Geo.  fif 

m 

tioilar  places,  and  who  macle  a  trade  of  felJIng  by  retail,  to 
rake  licences,  and  not  to  fubjed  a  merchant  to  a  peniilry  for  one 
particular  a£t:  he  cited  8  Co-  129,  130.  where  it  is  held,  that. 
1  pmton  may  ufe  a  trade  in  a  particular  inftance,  notwitliftand-» 
ing  the  general  reftraint  by  the  ftatute  5  Eilz.  and  to  brew  or 
bake  for  himfelf  or  family,  is  no  ofFence  within  that  adt.  And 
there  being  only  one  a£t  found  againft  the  defendant,  it  was  never 
the  intention  of  the  ftatute,  to  make  fuch  a  pcrfon  liable  to  the 
penalty. 

This  term  the  Chief  Juftice  delivered  the  opinion  of  the 
court:  and  declared,  that  they  were  all  agreed  in  it,  that  the 
plaintiff  muft  have  judgment;  for  the  words  of  the  ftatute  are 
plain  and  exprefs,  and  take  in  this  very  cafe  ;  and  it  is  not 
reafonablc  to  allow  a  merchant  to  fell  by  retail  without  licence, 
any  more  thaxl  another  perfon,  for  the  words  are  genera],  no 
ferfon  or  ferfons  whatfoever.  And  though  the  jury  have  found 
the  defendant  guilty,  of  but  one  act,  yet  that  is  plainly 
within  the  ftatute,  for  the  ftatute  gives  a  diftindl  penalty  for 
every  particular  offenfe.  And  therefore  this  fmgle  a£t  of  the 
defendant  fubjedb  him  to  fuch  penalty.  Judgment  for  the 
plaintiff. 

Story  verfus  Atkins. 
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ACTION  upon  the  cafe  upon  feveral  promifes;  and  the  An  hMu. 
plaintift*  declares  firft  upon  a  promiflbry  note  for  12/.  iii.  ^Jf^^ffi*  *»»  ••" 
iecond  count  upon  an  indehhatm  ajjumpfit  for  20/.  money  lent,  may7uw- the  isl- 
and third  for  money  laid  out.  tutc  01'  limica- 

tioni  on  -A  pro- 

To  the  firft  count  upon  the  promiflbry  note,  the  defendant  "^iKjlm^xii^ 
pleads,  that  the  caufe  of  acHon  did  not  accrue  infra  fix  afinos^  Barnard  K..B.  i 
and  to  the  other  two  counts  he  plead*  non  ajfumfjit  generally, 
upon  which  ifliie  is  joined. 

And  as  to  the  defendant's  plea  to  the  firft  count,  the  plaintiff 
replies,  and  admits  that  the  caufe  of  adtion  as  to  the  firft  count 
did  not  arife  within  fix  years  before  his  exhibiting  his  bill  in  this 
court,  but  that  it  arofe  the  25th  of  March   1720,  and  that  ^ 

upon  the  i  ith  <A February  1725,  in  order  to  recover  the  money 
due  to  him  upon  that  promile,  he  levied  his  plaint  in  the  flieriff 
of  London^ s  court,  in  placito  tranfjrtjjionis  fuper  mjum  \  ?.nd  avers 
that  fccundum  confucXudinem  civitatis  praed\  he  there  declared 
againft  the  defendant  in  an  adion  upon  the  cafe,  and  fets  forth 
his  declaration  ;  which  was,  eo  qucd  the  defendant  fuch  a  day 
ifiiLhiiat*  fuit  quer*  in  20  A  pro  diverf.  pccimiarum  fummh  per 
tracd'  def.  praefaf  qucr*  prius  dibit' ^  which  he  promiftd  to  pay : 

3  A  3  thea 
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^tn  the  plaintiff  fet  forth  that  the  defendant  hereupon  brought 
his  writ  of  habeas  corpus^  by  virtue  of  which  the  faid  plaint  was 
iremoved  into  this  court,  ^nd  the  plaintiff  declared  againil  him 
yde  novo'y  and  avers  it  to  \)^pro  eadem  cauJa,(ifIionis  pro  qua  levavit 
querelamfuam  pratd*  ut  pratfertur  \  and  then  he  avers,  that  the 
caufe  of  aftion  did  accrue  within  fix  years  before  his  levying  the 
ftid  plaint  in  the  flierifPs  court,  and  therefore  prays  judg- 
ment. 

To  this  replication  the  defendant  demurred,  and  fhewed  for 
caufe,  that  it  did  not  appear  by  the  plaintiff's  replication,  that 
His  hill  againft  the  defendant  in  this  court  was  for  the  fame 
caufe  of  a£Uon,i  as  that  for  which  he  levied  his  plaint  ip  the 
court  below.     Upon  ^ich  there  was  a  joinder  in  demurrer. 

And  Mr.  lUeve  for  the  defendant  took  feveral  exceptions  to 
the  replication^ 

1.  That  it  ought  to  appear,  either  by  the  proceedings  them- 
felves,  or  by  fufiicient  words  of  averment,^  that  the  caufe  of 
a&ion  IS  the  fame  in  both  courts  :  and  in  this  c^fe,  it  does  not 
appeal*  by  any  means  upon  the  face  of  the  proceedings,  that  the 
caufe  of  adlion  is  the  fame  in  both  courts;  for  the  declaration  in 
the  inferior  court  is  upon  an  indebitatm  anrumpfity  and  the  declara- 
tion here  is  upon  a  promifTory  note,  which  are  caufes  of  action 
manifeflly  different ;  nor  is  ^here  any  fufficien^  avermei;it  in  the 
replication,  to  fl^ew  the  ide^itity  of  the  caufe  of  ^^ion  in.  the 
two  courts,  for  the  words  are  only  thefe,  quod  (the  plaintifflj 
fxbibuit  billam  fuam  pro  eadem  caufa  axioms  praed*  ut  praefertur^ 
which  is  not  ilfuable,  neither  is*  it  confined  to  the  matter  of 
the  firft  coi^nt,  as  it  ought  to  have  be^n,  but  goes  generally 
to  the  pl^intifrs  whole  declaration  in  thi^  CQurt^ 

2.  The  caufes  ofaftion  appear  plainly  to  be  different;  becaufe 
the  declaration  in  this  court  being  upon  a  promiffory  note,  and 
the  declaration  in  the  co\irt  below  upon  an  huUbitatus  ajjiimpfity 
for  a  different  fum,  they  capnot  be  intended  to  be  the  fame,  fo^ 
the  promiffory  note  could  not  be  given  in  evidence  upon  the 
indebitatus  ajfumpftt ;  and  the  two  adlions  can  never  be  ixitended 

o  to  be  the  fame,  unlefs  the  fame  evidence  will  fupport  both ;  and 

if  they  are  diffei^ent  in  their  n^ture^  no  averment  can  recon? 
cile  diem. 

3.'  Thd  plaintiff^s  declaration  in  the  co.urt  belp\y  appears  ta 
be  ill,  for  he  has  only  declared  by  way  of  general  indebitatus 
^Jfumpjk  for  fo  much  money  per  praed*  def^^  praefat^  quer*  prius 
debit"  \  which  is  ill,  becaufe  it  does  not  (hew  a  confideration) 
or  how  the  debt  arofe ;  which  is  what  is  alwap  required,  that 
the  court  may  judge^  whether  it  is  a  matter  proper  for  fuch  ai^ 

^ion ; 
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affion :  and  though  this  method  of  declaring  may  in  {ptne 
places  be  warranted  by  cuftom,  yet  in  all  fuch  cafes  the  cuftom 
^ught  to  be  fet  forth  fpecially,  and  it  is  not  fuflUcient  to  fay/P- 
xtindum  confuetudimm  gencrsdly ;  as  in  Raji.  Ent,  550.  where 
ittuiffit  fohiTi  is  held  to  be  well,  by  alleging  the  cultom  to  de- 
clare in  that  manner,  otherwife  it  would  be  ill. 

Blcfuowe  C9ntra.  There  have  been  feveral  exceptions  taken 
to  the  replication,  and  the  principal  obje(^ion  to  it  fecms  to  be 
the  firft  exception.  That  the  plaint  in  the  court  below,  and  the 
a&ion  in  this  court,  appear  to  be 'plainly  different,  and  cannot 
be  intended  to  be  for  on.e  and  the  fame  caufe.  And  I  mull 
agree  that  this  objeAion  will  have  great  weight,  if  it  can  be 
Supported  by  any  thing  that  appears  upon  this  record  :  but  if  the 
caufe  of  a£lion  appears,  or  maybe  intended,  to  be  the  fame  in 
both  courts,  then  your  Lordihip's  Judgment  will  be  fur  the 
plaintiffs 

The  point  therefore  to  be  considered  upon  this  exception,  is 
the  identity  oftbi  caufe  rfeUlion  in  the  two  courts.  And  though  it 
is  obje<9ed,  that  there  is  a  plain  and  manifeft  variance  both  in 
the  nature  and  czuk  of  the  two  actions,  becaufe  the  plaintiff 
hath  declared  ia  the  inferior  court  upon  a  general  indebitatus 
ajjjiemffit  for  ao/.  and  in  this  court  upon  a  promiflbry  note  for  a 
different  fum :  yet  I  mufl  beg  leave  to  obferve,  that  what  is 
properly  to  be  called  the  cauje  of  action  appears  plainly  in  this  cafe 
to  be  the  fame  in  both  courts  \  for  it  is  the  defendant's  breach  of 
promfe^  which  is  the  caufe  and  foundation  of  both  the  a^ons  : 
and  though  it  is  obje<Eted,  that  the  plaintiff  hath  declared  for 
different  fums  in  the  two  anions  ;  yet  that  can  have  no  cffecEl 
upon  the  caufe  of  a<Stion,  for  in  both  a(£lions  the  quantum  is  to 
be  afcertained  by  the  jury :  and  in  this  cafe  the  damages  which 
are  demanded,  are  laid  to  be  the  fame  in  both  declarations,  fo 
that  there  is  no  foundation  for  that  obje(5lion. 

I  admit  that  the  declaration  in  this  court  is  founded  upon  a 
fiatute,  and  the  other  is  a  declaration  at  common  law  :  but  un- 
lefs  there  appears  fuch  a  variance  and  inconfiftency  in  thefc  two 
a£lions,  as  necefiarily  obliges  your  Lordfhip  to  intend  them  to 
be  for  different  caufes,  your  Lordfhip  will  not  prefume  them  to 
be  fo  \  efpecially  if  the  different  methods  of  declaring  in  the  two 
courts,,  can  by  any  means  be  reconciled  to  one  and  the  fame 
caufe  of  a£lion» 

At  common  bw  the  party  that  was  poffefled  of  a  promiffory 
aote,  had  no  other  remedy  to  recover  upon  it,  but  by  declaring 
upon  an  indebitatus  ajjiiw^tty  in  which  a&ion  he  might  give 
the  note  in  evidence,  but  was  obliged  to  prove  the  coniidera- 
ti9n*     The  ilatutc  4  ^  Ann.  r.  9.  gives  the  party  the  liberty  of 

3  A  4  declaring 


yii.  Michaelmas  Term  13  Geo. 

declaring  upon  the  note  itfcif ;  and  fince  the  making  of  thalF 
ftatutCj'  the  note  hath  been  held  to  be  fufficient  evidence  ta 
maintain  fuch  a£lion,  without  giving  any  further  proof  of  the 
confidcration :  in  this  refpeft  ^crefore  thefe  notes  are  altered 
by  the  ftatutc,  but  in  no  other  ;  for  their  lien  is  made  no  ftronger 
than  it  was  before  ;  they  are  ftill  only  fimple  contraSs,  and  the 
nature  of  their  fecurity  is  not   changed,  as  was  adjudged  in 
iti,  426.        the  cafe  of  Cumber  v.  ff^anej  Pafch*  7  Geo.  in  B.  R.  where  in 
an  a£lion  upon  the  cafe  for  money  lent,  the  defendant  pleaded: 
a  promiiTory  note  given  in  fatisfa&ion,  and  it  was  held  to  be  no*^ 
bar.     And  if  this  is  all  the  alteration  which  the  ftatute  hath 
made  in  reipedl  of  thpfe  notes,  how  can  it  be  fuppofed,  that  it 
hath  taken  from  the  pai'ty  what  was  his  former  and  ancient 
remedy  of  declaring  upon  an  ifidebitatus  affumpftt?  The  ftatute 
only  gives  him  an  additional  and  more  ea^  method  of  recover- 
ing: upon  his  note,  but  does  not  take  from  him  his  eledion  of 
purfuing  his  former  method,  if  he  thinks  it  more  proper  for 
his  cafe.     And  what  proves  this  ftill  more  ftrongly,  is  the  cafe* 
of  Broniwich  v.  Lhyd^^  in  Luiw.  1585,  where  it  is  exprcfsly  held^ 
tbatupon  an  indebitatus  ajfumpftt  a  bill  of  exchange  maybe  given 
in  evidence ;  and  by  the  fame  reafon  a  promiffory  note  may  be 
given  in  evidence  on  the    like  declaration ;    for   the  ftatutc 
3  v5?  4  y^fff/.    puts  promiffory  notes  upon  the  fame  footing  as 
bill*  of' exchange  were  before  the  making  of  that  law.     There- 
fore fince  the  plaintiff  might  have  given  this  note  in  evidence 
upon  his  declaration  in  the  court  below,  it  would  be  a  ftrange^ 
conclufion  to  fay  that  the  two  a£):ions  are  different  in  their  na- 
ture, or  to  intend  the  caufe  of  them  to  be  different,  when  the 
fame  evidence  will  fupport  both  the  aftions. 

As  there  is  nothing  therefore  inconfiftent  in  the  nature  of  the 
two  aftions,  I  beg  leave  to  infift  upon  the  averment,  which  tiie 
plaintiff  makes  in  his  replication,  as  a  matter  which  puts  the 
identity  of  the  caufe  of  a£tioh  in  the  two  courts,  out  of  all 
manner  of  difputc  ;  for  the  plaintiff  hath  exprefsly  averred  quod 
txhibuit  hUlamfuam  in  this  court  pro  eadem  caufa  pro  qua  levavit 
querelam fitam  in  the  court  below. 

And  though  it  is  abjefled  byMr.  Reeve^  which  is  his  fecond 
exception,  '>'hat  this  averment  is  uncertain,  and  that  the  de- 
fendant could  not  take  iffUe  upon  it ;  yet  I  muft  fubmit  it, 
whether  there  is  tny  foundation  for  this  exception  ;  for  the 
plaijitiff  having  fet  forth  how  he  levied  his  plaint,  and  how  he 
proceeded  upon  it,  could  not  make  his  averment  in  a  more 
proper  manner  than  he  has  here  done :  for  he  fays,  quodfuper^ 
inde  exhibuit  bilhm  fuam  praed^  in  this  court  pro  eadan  caufa 
affims  pro  qua  levavit  querelam  Juam  praed^  ui  praefertur  ;  fo 
that  here  is  an  exprcfs  and  politive  avcnnent,  that  his  bill 
here  and  hit  plaint  below,  are  for  the  fame  csmfe }  and  though 

the 
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the  words  tti  praefertur  refer  it  to  the  record,  yet  that  cannot 
occafion  any  uncertainty,  for  there  is  nothing  before  fet  fortb^ 
but  what  agrees  with  this  averment. 

And  though  it  is  objected  againft  this  averment,  that  it  is 
infttfficient,  becaufe  it  is  not  confined  to  the  firft  promife,  up« 
on  which  the  demurrer  now  is ;  yet  there  can  be  no  weight 
in  this  objedion,  for  the  averment  is,  that  the  plaintiff's  bill 
in  this  court  and  his  plaint  below  are  for  the  iame  caufe^ 
which  extends  to  all  the  counts  in  the  declaration,  and  there* 
fore  neceflarily  covers  the  firft  promife  :  but  if  the  record  be 
rightly  obferved,  there  will  appear  to  be  no  ground  for  this 
objeclion,  for  the  replication  begins  with  quoad  primam  pro^ 
mijfumem^  and  then  goes  on  and  fets  forth  the  proceedings  in 
the  inferior  court,  and  confines  the  cafe  to  the  firft  promife 
only. 

The  material  part  of  the  plaindfPs  cafe  is,  that  the  two 
anions  were  pro  eadem  caufoy  and  this  is  averred  in  fuch  a  man- 
ner, that  if  the  defendant  had  rqoined,  and  faid  that  the  plain^ 
riff's  bill  in  this  court  was  pro  alia  et  diverfa  cattfa^  ahfque  hoc 
that  it  was  pro  eadem  caufa ;  there  would  then  have  been  a 
plain  and  certain  ifliic,  confined  fingly  to  the  identity  of  the 
caufe  of  a£tion,  which  is  the  very  point  upon  which  this  cafp 
uiuft  turn.         * 

And  if  the  [dainriff  hath  made  his  averment  in  fuch  a  manner 
as  is  traverfable,  I  muft  fubmit  it,  whether  it  doth  not  anfwer 
all  the  objefiions  which  are  made  againft  the  identity  of  the 
caufe  of  atlron  \  fince  the  defendant  by  demurring  has  admitted 
it  to  be  true  :  and  to  this  purpofe  exprefsly  is  the  cafe  of  Sir 
Thom^  Finch  v.Lamb'\nCro,Car.  294,295.  I  yent.  252.  where 
die  point  was,  that  in  an  aAion  upon  an  ajjitmpjit  the  defend- 
ant pleaded  the  ftatute  of  limitations,  and  the  plaintiff  replied 
and  fet  forth  an  original  brought  within  fix  years,  which  ap** 
peared  to  be  laid  in  a  different  county  and  for  difierent  da- 
mages, upon  which  the  defendant  demurred,  and  infifted,  that 
the  new  a£Hon  varying  in  the  county  and  damages,  could  not 
be  intended  to  be  for  one  and  the  fame  caufe  of  a£tion :  but 
the  plaintiff  having  averred  that  it  was  for  one  and  the  fame 
caufe  of  a£lion,  it  was  held,  that  this  variance  was  not  m^-^ 
terial,  but  was  made  good  by  the  averment. 

There  hath  been  another  exception  taken  to  the*form  of  the 
plaintiff's  declaration  in  the  court  below,  in  the  manner  it  is 
fet  fort(i  in  his  replication ;  and  the  exception  to  it  is,  the 
third  exception,  that  the  plaintiff  having  only  declarefj  by  way 
of  general  trtdibitatus  ajfumpfit  for  fo  much  money  per  praed* 
defendiftUm  praefato  quennti  prists  d€bit\  it  is  faid  this  is  ill, 
becauie  it  docs  no;  ihew  acGUAii^ieiation)  or  how  the  debt  arofe.' 

And 
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And  I  admit,  that  if  this  were  a  declaration  originally  in  this 
court,  this  would  be  a  good  objedion :  but  this  declaration 
comes  before  the  court  only  by  way  of  recital,  and  the  piaintifF 
hath  exprefsl J  averred,  quod  narravit  ftcundum  confuetudinem  ci^ 
vitaf  praed*^  and  a  cuftom  to  declare  in  this  manner  in  an  in- 
ferior court  hath  frequently  been  adjudged  to  be  good.  In 
I  Roll,  Ahr.  564,  565.  concejfit  J'ohere  was  held  to  be  well  in 
the  court  oiBrtJloL  In  SttUs  198.  the  fame  form  was  adjudged 
ts>  be  good,  and  Rolle  Chief  Juftice  faid,  there  was  the  fame 
cuftom  ufed  in  the  city  of  London^  and  that  it  was  good.  And 
in  /^Leon,  105.  the  fame  form  was  held  to  be  good,  though 
the  plaintiff  had  only  faid  quod  narravit  fecundum  confuetudinem^ 
and  had  not  ^any  otherwife  fet  forth  in  his  declaration  the  cuf- 
tom of  declaring  in  that  manner,  which  comes  up  fully  to 
the  prefent  obje^ion,  and  (hews  that  the  cuftom  need  not  be 
fpecially  alleged. 

But  I  muft  fubmit  it  in  another  light,  whether  the  obje£li^s 
that  are  made  upon  the  plaintiff's  dim;rent  form  of  declaring  in 
the  two  courts,  and  upon  his  faulty  manner  of  declaring  in 
the  court  below  (admitdnfl;  it  be  fo)  are  not  entirely  foreign 
to  the  prefent  queftion.  For  the  point  to  be  confidered  upon 
this  demurrer  is,  whether  the  plaintiff's  bill  in  this  court, 
^nd  his  original  plaint  in  the  inferior  court,  appear  to  be  for 
the  fame  caufe :  the  replication  fays  only  quod  Igvavit  querelam 
fuam  pre  eadem  cauja^  fo  that  the  declaration  in  the  court 'be- 
Ipw  is  quite  out  of  the  queftion  \  and  therefore  if  the  plaintiff 's 
plaint  in  that  court,  and  bis  a^ion  here  agree  the  one  with 
the  other,  it  is  all  that  is  neceffary  \  for  the  bare  levying  a 
plaint  in  an  inferior  court,  is  fufficient  to  prevent  the  ftatute  of 
limitations,  (i  Sid.  228.)  and  the  demurrer  is  confined  entirely 
to  the  variance  between  the  plaint  and  the  a^ion  here  \  an4  your 
Lordibip  will  obferve,  that  the  plaint  below  znd  the  bill  here  are 
exa£Uy  the  fame :  for  the  plaint  is  de  placito  tranfgr'  Juper  cafum 
ad  damnum  of  the  plaintiff  20  /.  which  agrees  with  the  words  . 
of  the  bill  in  this  court ;  and  though  the  plaintiff  hath  gone  :, 
on  and  fet  forth  the  continuances  of  that  plaint,  and  his  de- 
claration upon  it,  which  is  more  than  he  need  have  done,  yet 
I  hope  no  fault  which  may  now  appear  in  that  declaration, 
fliall  prejudice  him  fo  far,  as  to  make  the  levying  of  his  olaint 
ftand  for  nothing,  and  fo  admit  the  ftatute  to  run  againft  him 
and  deprive  him  of  his  debt. 

And  I  further  fubmit  it,  whether  the  regularity  of  the 
plaintiff's  declaring  in  the  infierior  court  can  properly  be 
examined  into  upon  this  demurrer :  for  his  declaration  and 
proceedings  there  come  before  this  court  only  by  way  of 
recital,  and  to  fhew  that  the  plaintiff  made  a  legal  de- 
mand, and  purfued  his  right  within  a  proper  time;  and 
(hough  the  plaintiff's  declaration  bclowfhould  appear  plainly  to 
be  erroneous,  yet  yourLordihip  will  not  now  take  notice  of  that, 

for 
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fer.diat  would  be  giving  judgment  upon  a  record  which  is 
not  before  you :  and  I  beg  leave  to  compare  it  to  the  cafe  of 
fflBiams  v.  FowliTy  Mich.  7  Gto.  B,  R.  where  in  an  action  of 
debt  brought  againft  an  adminiftrator,  he  pleaded  in  bar^  that 
his  inteftate  was  indebted  to  J.  S,  for  goods  fold  and  deliver-* 
ed,  and  that  y,  S,  thereupon  impleaded  him  and  recovered 
judgment  againft  him  in  an  a&ion  of  debt  upon  a  muiuaius ; 
to  which  the  plaintiff  demurred.  And  though  it  appeared  by 
the  defendant's  own  (hewing,  that  the  judgment  was  erro«> 
neous  in  the  manner  he  had  recited  it,  yet  the  court  held  the 
plea  to  be  good  ;  for  till  it  was  reverfed  in  a  proper  manner, 
it  was  held  to  be  a  fufficient  judgment  to  bar  the  plaintiff. 

And  as  the  intention  of  the  ftatute  of  limitations  was  only 
to  oblige  perfons  to  demand  and  profecute  their  rights  in  fome 
legal  method  within  a  reafonable  time,  I  hope  it  appears 
'clearly  that  the  plaintiff  hath  ftridUy  purfued  the  intention  of 
that  law,  by  making  his  demand  in  the  inferior  court  in  the 
manner  he  hath  fet  forth,  and  that  it  appears  as  fully  to  have 
t)een  for  the  fame  caufe  of  a^on*  And  therefore  I  pray  your 
Lordfhip's  judgment  for  the  plaintiff. 

Raymfftid  C.  J.  The  a£Hons  in  the  two  coiuts  are  of  fuch  a 
nature,  that  they  may  be  averred  to  be  the  fame ;  for  the  fta* 
tute  3  &r  4  Arm.  only  gives  an  additional  remedy  upon  pro-r 
miffory  notes,  but  does  not  take  away  the  old  one  :  and  I 
think  this  note  might  have  been  given  in  evidence  upon  the 
indMtmtMS  affumpjk^  for  the  note  imports  the  drawer's  having 
fe  much  money  of  the  other's  in  his  hands ;  and  though  it 
n^y  not  perhaps  be  allowed  in  evidence  in  fuch  cafe  as  a 
piomiilbry  note,  without  further  proof  of  the  coniideration  ; 
yet  it  may  undoubtedly  be  given  in  evidence  on  an  indebitatus 
ajfunnffit^  as  a  paper  or  writing  to  prove  the  defendant's  re-r 
ceipt  of  fo  much  money  from  the  plaintiff.  Hard'%  cafe, 
Salk.  23. 

And  as  die  two  actions  may  therefore  be  averred  to  be  the 
fame,  fo  I  take  the  averment  to  be  fufficient  and  traveriable  \ 
and  the  averment  is  confined  only  to  the  firft  promife,  which 
is  firigled  out  by  the  yrord  quoad  in  the  replication,  and  clofed 
as  to  the  reft^ 

As  to  the  objeAion  that  is  made  againft  the  declaration  in 
the  inferior  court,  I  think  it  of  no  weight  ^  for  though  the 
decbration  fhouid  be  ill,  yet  if  the  plaint  be  regular  it  is  fuffi^. 
Cient  to  prevent  the  ftatute^ 

ItijnoUi  jmd  Prpiyn  Jufticet  were  of  the  lame  opioion  \  but 

Fortejcuf 
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Forte/cue  ].  held  ftrongl)^,  that  the  two  adions  were  of  {o 
different  a  nature,  that  tke)r  could  not  be  averred  to  be  the 
fame.  He  agreed,  that  the  variance  in  the  fums  did  not  pre- 
vent the  averment  of  their  being  for  the  fame  caufe ;  but  he 
held  ftrongly,  that  fincc  the  ftatutc  a  promiflbry  note  could 
not  be  given  in  evidence  upon  an  indebitatus  affumpfit  \  and 
cited  the  cafe  put  by  Hd&^  \  Vent.  252.  which  is  this  :  A.  in 
Confideration  that  B».  would  marry  his  daughter,  promifed  to 
pay  loo/,  and  in  an  a£Hon  brought  the  plaintiiF  was  barred  ^ 
aod  in  another  a<^ion  brought  the  promife  was  laid  to  pay  the 
f  go/,  at  requeft,  and  it  was  held  it  could  not  be  averred  to 
bo  the  f^^me,    . 

In  the  other  points  he  agreed  with  the  reft  of  the  Judges  ; 
Sind  faid,  that  the  form  of  declaring  in  the  court  below  was 
wdi  enough  -,  that  it  had  been  fo  adjudged  betv^een  Stephens 
and  Greenland  in  this  court,  and  that  the  cafe  in  4  Leon.  105* 
Vas  in  point.     Judgment  fbr  the  plaintiff. 


Higgins  verfus  Jennings. 

Where  full  cofts  rTT^  RE  S  PASS  quare  claufum  f regit y  and  for  erefling  a  wall, 
u'lTdcf  4or*^''     1     ^^  Spoiling  the  grafe  pedihus  ambulando.     The  defendant 
L.  Rnym.  1444.  pi^^ds  Not  guilty  as  to  all  but  the  treading  down  the  grafs^ 
r^-iK^i^^*^*  «'  wid  as  to  that  juftiiies  for  a  way.     The  plaintiiF  replies  extn^ 
199/    *^'  '^  '  viam,  upon  vtdiich  they  were  at  iflViej  and  thie  Jury  find  for 
the  plaintiff,  upon  both  iflTues  and  2d.  damages*     Upon  mo* 
tion  the  court  ordered  full  cofts,  though  there  was  no  certi- 
ficate, it  appearing  by  the  record  that  the  freehold  was  in  que* 
ilion.     a  Lev*  234. 


Huggins  verfus  Durham  et  ux*. 

Where  huftand   "f7^  RROR  of  a  judgment  in  C.  B,    in  an  aftion  of  debt 
and  wife  may    JH     brought  by  huiband  and  wife  aeainft  the  warden  of  the 

join  in  an  acboa  -ft-'  >         9    >    J         •*  i.       /•         ^  /■  ^i.  t%      t       i 

of  cfcapc.  rleet  for-^b^Los.  ^7,d.  on  the  efcape  of  Oliver  Ready  who  was 

committed  by  the  court  of  Chancery  for  that  fum.  And  the 
•declaration  fets  forth,  that  5  February  6  Geo.  there  was  a  decree, 
•reciting  thf&bill  againft  Read  et  al\  by  the  wife  only,>|vhich 
fuit  abated  by  her  marriage  with  the  other  plaiiUifft  wfio  rcr 
vived  the  fuit,  and  Read  put  in  his  anfwer,  infifting  that  he 
had  repaid  200/.  part  of  the  money;  and  an  iflue  being  di* 
ttditi  thereupon,  the  fame  v^as  tried  in  a  feigned  iflue,  and 
found  againft  him  ;  that  then  the, caufe  was  heard  upon  the  equity 
refcrved,  when  it  was  referred  to  the  mafter  toXake  thp  account, 
who  afterwards  reported  464/.  6  J.  2^.  to  be  due,  and  ap- 
pointed it  t;o  be  paid'to  thc:hu(hfind.     Then  thfi  4pkimtii}k  fet 

forth. 
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forth,  that  the  report  was  confirmed,  and  Read  profecuted  fo 
far,  as  to  be  committed  for  non-payment,  when  the  defendant 
fufFered  him  to  efcape/ 

Afttr  judgment  bjr  default  in  C  B.  it  was  obje^d  on  error 
by  Mr.  Strange^  that  the  wife  ought  not  to  have  joined  ir\  tiii$ 
adion,  for  by  5  jfnn.  c.  g.  §4.  the  aftion  is  given  to  fuch  5Ann.c.9j^4p 
perfon  to  whom  the  money  is  to  he  paid  by  the  decree  j  and  this  not 
being  an  action  maincain^ible  at  common  law,  they  muft  take 
it  as  the  ftatute  has  given  it  j  and  if  the  wife  be  joined  where 
fhe  ought  not,  it  is  error,  i  Rail.  Jhr.  782.  And  this  is. 
in  the  nature  of  a  deftruftion  of  the  firft  caufe  of  a£fion,  and 
giving  the  hulband  a  new  one  in  his  own  right.,     x  Sid.  299* 

Sid  per  curiam^    Though  the  order  only  appoints  it  to  be 
paid  to  the  hufband,  yet  by  the  firft  decree  it  is  dircded  that  ^ 
the  matter  (hall  take  an  account  what  is  due  to  the  hufband 
^nd  wife,  which  {hews  fhe  is  intercfted  in  the  caib,  and  there^ 
.fore  proper  to  join  in  the  a£ticn.     Judgment  affirmed* 


Gregfon  verfui  Heather. 

DEBT  upon  a  bail  bond.  And  declares  that  he  took  J.^""'  ^"  '^* 
out  a  writ  direfted  to  Ae  Iheriff  of  Surrey,  tsfr.  who  affi^nabTii boni 
took  a  bail  bond,  which  he  afterwards  aiBgncd  to  the  plaintifFoutofthecQuo^ 
St  London  where  the  action  was  brought.  On  demurrer  it  Was  7»  *u^?^**^ 
objefbd,  that'dic  adion  was  grounded  on  the  bond  entered  into  ^m^ll^ 
by  the  bail,  and  that  being  laid^  to  be  done  in  Surrey^  the  fisn*ii«nt  wiM. 
aaion  (hould  have  been  there.  rrl^^'lcVS 

Norcr^ft  and 

Strange  contra.  The  aftion  is  founded  on  the  aflignment,  ^^e^'^^j'^fji 
which  is  the  only  thing  that  impowers  the  plaintiff  to  (ue,  and  fo  again  on  the 
that  is  laid  to  be  where  the  aftion  is  brought.    2  Roll.  Abr.  602.  authority  of  thit 
:pL  9.    Action  for  efcape,.  laid  in  Nottingham/hire^  of  one  arretted  p^^fg.  n^  - 
by  the  iheriff  of  l^ri.  Cro.  El.  625.    .1  Sid.  2i8.  the  plairttiff  566. 
has  his  election  to  bring  hisadtionfor  a  falfe  return,  either  in 
MiddUfefCy  where  the  writ  is  returned,  or  in  the  county  where 
the  party  was  arretted.     And  if  it  tt^ould  be  thought  that  the  .    »« 

executing  the  bond  is  part  of  the  caufe  of  aclion,  yet  7  Co^ 
Bukver^s  cale  is  exprets,  that  where  matter  in  one  county  is 
dependant  on  matter  in  another  county,  the  plaintiff  may  lay 
his  a^on  in  either.  £t  per  curiam.  The  h\v  is  certainly  fo, 
therefore  judgment  for  the  plaintiff. 

Sutton 


j%%  Michaelmas  Term  13  Ceo^ 


Sutton  verfus  Bryan. 

fn.€ti€Mi  nr^  ^  ^  court  gave  cofts  for  not  going  on  to  execute  a  writ 

Tri*.  13  Geo.       I      of  inquiry  according  to  notice  i  and  faid  it  was  as  reafon<>^ 

ruk* 

Batfon  et  al'  verfus  Sayer^ 

/ff  Middlefex^  coram  Raymond  C.  y.  de  B.  R. 


Thm  may  be  T  K  an  a£Hon  for  a  falfe  return  of  a  manddnius  to  fwear  the 
L!?^  if'd  -*-  pl^J^^iff  ^^^^  *^  office  of  churchwarden,  the  plaintiff  fet 
oniyuacircum-  ^t,  that  he  was  eleSed,  and  prcfented  himfelf  to  be  fworn» 
fttuce  need  not  but  was  refufed;  and  nonjuit  eleSfus  returned* 

The  Chief  Juftice  held,  that  hj  law  there  may  be  a  feleft 
veftry,  and  that  in  this  cafe  the  plamtiff  need  not  prove  the  pre^ 
fenting  himfelf  to  be  fworn,  becaufe  that  is  but  a  circum^ 
fiance,  and  not  to  the  point  of  truth  or  falfity  of  the  return. 

Dominus  Rex  verfus  Rhodes. 

.  At  the  Old  Bailey. 

IJ^  u  to^  T  l^  D I C  TM  E  N  T  for  forging  a  letter  of  attorney^  hereby 
4M»  no^taeft  X  ^^  transferred  Mr.  Heyjham\  ftock,  and  Mr.  Juftice  For^ 
tu  prove  It  e       ufcue  refufed  to  let  Heyjham  be  a  witnefs. 

Olbom  agatnji  the  Governors  of  Guy's  Hofpital. 

At  Guildhall^  coram  Raymond  C  ^. 

Wbere  a  man  rTl  H  E  plaintiff  brought  a  quantum  meruit  pro  opere  et  tal^re 
ta^^fT  jL  *"  tranfaftlng  Mr.  Guy*s  ftock  affairs  in  the  year  1720. 
^acy,  he  can-  It  appeared  he  was  no  broker,  but  a  friend ;  and  it  looked 
Mt4ue  tkc  cxe*  fttongly,  as  if  he  did  not  expeS  to  be  paid,  but  to  be  confidercd 
*'**'•  for  it  in  his  will.     And  the  Chief  Juftice  directed  the  jury,  that 

if  that  was  the  cafe,  they  could  not  find  for  the  pl^ntiff,  though 
nothing  was  givea  him  by  the  will :  for  they  ihould  confider 
how  it  was  underftood  by  the  parties  at  the  time  of  doing  the 
bufinefs,  and  a  man  who  expeds  to  be  made  amends  by  a 
legacy,  cannot  afterwards  rdbrt  to  his  action. 

Goodright 
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Goodright  ex  demtf.  Lifle  verftis  Pullin  et  ai'. 

SPECIAL    verdid    m  tje£fanent    upon    a   devife     hy  j)tv]£t  to  A.  for 
Nicholas  Lt/ky  which  was  in  this  manner  :    ^«  I  Nicholas  nfe,iiMl  after  w 
•*  Lijk  give  and  bequeath  unto  my  wife  all  that  my  mcfuagc  j^jj  J^  ^^ 
^  or  tenement  called  Hetttrsfiiliy  to  hold  for  the  term  of  her  heirs  for  ever, 
**  natural  Ufe,  and  after  her  deceafc,  then  to  my  kinfman  iVi-  Jjji^-^*'*^*^ 
•*  chdas  Li/ky  for  and  during  the  term  of  his  natural  life,   and  rtmaind^over, 
^  after  his  deceafe  unto  tbt  heirs  males  of  the  body  of  the  faid  |t  an  cftace  tail 
•*  Nicholas  lawftiUy  to  be  begotten  and  his  heirs  for  ever :  but  in  ^^'^    ^ 
*'  cafe  the  find  Nicholas  die  without  fuch  heir  maki  then  I  give  BamarT'ic.  ^l 
^^  and  bequeath  the  iaid  premifles  unto  my  kinfman  Edward  ^    «  £q*  c*^* 
•*  LiJUiox  and  during  his  natural  life,  and  after  his  deceafe  to  ^^'  '*^"  ^' 
**  the  heirs  males  of  his   body  lawfully  begotten  and  his  heirs 
^  for  Vftx\  and  for  default  of  fuch  heir  male,  remainder  over." 
The  jury  find  that  upon  the  teftator's  death  his  widow  entered 
and  died  feifed,   and  that  Nicholas  Lijle  (the   devifee)  and  the 
widow,  in  her  life-time,  fuflfered  a  common  recovery,  to  the 
ufe  of  the  faid  Nicholas  in  fee,  and  that  the  faid  Nicholas  enter- 
ed upon  the  death  of  the  widow,  and  died  feifed,  leaving  no 
ifTue* 

Edward  LiJU  the  leflbr  of  the  plaintifF  claims  as  heir  male  to 
Edward  LiJU  (the  remainder  man  in  the  will)  fuppofing  this  to 
be  only  an  eftate  for  life  to  Nicholas^  and  therefore  that  the  reco^ 
very  fufiered  by  him  and  Alary  (the  widow)  could  not  bar  the 
remainders.  The  defendant  claims  as  heii  in  fee  to  Nicholas* 
The  (ingle  queftion  therefore  is,  whether  Nicholas  die  devifee 
took  an  eftate  tail,  or  only  an  eftate  for  life,  by  this  wilL 

Bootle  for  the  plaintiff  argued,  that  it  appeared  plainly  to  be 
the  intention  of  the  devifor,  that  Nicholas  fhould  uke  an  ef- 
tate for  life  only ;  for  the  premtiTes  are  exprefsly  limited  to  him 
for  life ;  and  if  the  teftator  had  intended  him  an  eftate  tsul^ 
whj  is  there  tbb  reftri&ion  ? 

The  fon  of  Nicholas^  If  he  had  bad  one,  eould  not  have 
taken  by  way  of  prefent  and  immediate  devife,  bwt  as  a  pur-^ 
chafer  after  the  deceafe  of  his  father,  becaufe  the  limitation  is 
to  his  heirs  males,  after  his  deceafe^  and  not  till  then  \  and  a 
devife  to  J.  for  life,  remainder  to  the  Jons  of  his  body  lawfully  be^ 
gotten,  is  only  an  eftate  for  life,  i  Roll.  Abr.  837.  pL  13.  In 
1ViU%  cafe,  b  Co,  17.  a  devife  to  one  and  after  his  deceafe  to 
his  children,  is  only  an  eftate  for  life,  and  the  children  muft 
take  by  way  cA  remainder  :  which  cafe  agrees  vnth  the  prefent, 
for  here  it  is  a  devife  to  Nicholas  for  life,  and  after  his  deceafe 
to  his  heirs  males. 

Bat 
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But  the  fubftqucnt  words  in  this  will,  will  make  the  cafe 
much  ftrongcr^  which  are  thcfc ;  In  cafe  the  faid  Nicholas  die 
without  fuch  heir  male  ;  for  the  words  fuch  heir  male  in  the 
(ingular  number,  are  relative,  and  qualify  the  foregping  words 
hetrs  males  if  his  body f  by  pointing  out  and  defer ibing  the  t/^ry 
perfen  that  is  to  inherit,  fo  as  to  make  him  a  mere  purchafer« 
And  Archer* s  cafe,  i  &.  66.  comes  up  fully  to  this  cafe,  and 
is  founded  on  the  fame  reafon  :  and  the  only  difference  in  the 
two  cafes  is,  that  in  Archer'^  cafe  the  limitation  was  to  the 
next  heir  male,  and  in  the  prefent  caie  the  devife  is  to  his  heir 
niokj  and  the  word  next  is  omitted :  yet  the  words  his  heir  • 
malt  are  as  plain  a  defcription  of  the  perfon,  as  the  words 
next  heir^  and  therefore  cannot  be  taken  to  be  wprds  of  limits-* 
lion,  any  more  than  in  Archer^s  cafe. 

Fazakerley  contra.  The  intention  of  the  teftator  is  an  un- 
certain rule  for  the  conftru6(ion  of  wills,  which  niuft  be  conr 
fidered  by  the  rules  of  law.     Cro.  Eliz.  525. 

The  words  heirs  males  are  words  of  limitation  even  in  a.^ 
deed,  i  £!?.  IP4.  Shelley* s  caie. 

By  the  devife  in  the  prefent  will  there  is  an  eftatc  tail  execut- 
ed in  Nicholas ;  and  tho'  it  is  objeSed,  that  the  limitation  be- 
ing to  him  for  life  exprefly,  wiU  alter  the  cafe;  yet  there  is. 
nothing  in  that  objeflion,  as  was  adjudged  in  the  cafe  of  King 
V*  MeUingy  I  Vent,  225.  and  a  Lev.  58.  where  the  devife  was 
to  his^  Bernard  for  life y  and  afDer  his  deceafe  to  the  ifliie  of 
his  body  lawfully  begotten  on  his  iecond  wife  ;  and  yet  it  was 
held  to  be  an  eftate.  tail  in  Bernard  \  which  is  a  ftrongcr  cafe 
than  the  prefent,  and  fully  anfwers  the  objection  of  the  ex- 
pceis  limitation  to  Nicholae  for  life  only- 

It  isobjp&cd^  that  the  word  ir/V  muft  controul  the  precedent 
^^Qfds  heirs  malesj,  and  rcUtP  to  them ;  but  it  is  not  neceifary  that 
it  fhould  relate  to  heirs  malcs^  for  it  may  be  fatisfied  by  a  better  conr 
ftruftion,  by  referring  it  to  the  word  Nicholas^  which  is  in  the  An- 
gular number.  .  It  was  certainly  the  intent  of  the  teftator,  that 
all  tho;  heirs  of  Nicholas. StiQuXi  take;  but  by  conftruing  the 
word  his  to  rcla?tc  to  heir  maU^  the  cftate  would  veft  by  way 
of  dejignatio  pcrfonae  in  the  pldeft  ion  only,  for  he  only  is  the 
heir  male,  and  all  the  other  fons  would  be  excluded* 

The  words  heir  male  are  mmen  colle^ivum^  and  include  all 
the  heirs  male^  as  the  word  ijjiie  does,  and  ex  vi  termini  takes 
in  the  whole  generation ;    fo  that  under  that  defcription  all 

the 
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the  fons  may  tajce,  and  it  is  not  confined  to  one.    In  the  cafe  Abr,  Caf.  Eq. 
of  Backhoufe  v.  Wellsy  In  Lord  Parker^  time,  a  dcvife  was  to  j ortefc!*Rlk 
>/.  for  life  onlyj  and  after  his  deceafe'to  his  liTue  ;  and  this  was  133. 
held  to  DC  an  eftate  for  life  in  yf^  bccaufc  of  the  words  for  life  Mod.  Caf.26x. 
enljfj  and  the  limitation  after  being  to  his  ijiu^  which  is  a  word  i^J^'„  ,g,^ 
of  purchafe.     But  Lord  Parker  took  a  diltindlion,  that  if  the  GUb.  Caf.  20. 
words  had  been  heirs  male  inftead  of  iffuey  the  operation  of  the  "'^       ' 
law  would  have  been  too  ftrong  for  the  intention  of  the  tefta*  2  p.  WiLRep.' 
tor.  47fi- 

ChaiuCar.  173« 

In  the  prefent  cafe  there  is  an  exprefs  el^ate  tail  devifed, 
and  no  fpecial  words  to  controul  or  alter  it;  and  therefore  it 
ought  to  be  fo  adjudged,  as  in  the  cafe  of  Atkins  v.  Atkins^ 
Crt.  Eiz,  24.8.  and  if  any  words  are  to  be  rejected,  it  is  moft 
radonal  to  reject  the  latter. 

Rajmond  Ch.  J.  It  will  be  a  difficult  thing  to  make  this  an. 
eftate  for  life :  and  the  cafe  of  King  v.  Melling  anfwers  all  the 
objedions,  as  to  the  limitation  to  Nicholas  for  life. 

The  word  ijjiii  is  a  proper  word  of  purchafe,  but  the  word 
h^irs  is  always  a  word  of  limitation  \  and  the  word  heirs  being 
uied  in  this  cafe,  the  words  afier  his  iiceafe^  are  of  no  force. 

The  words  heir  and  heir  male  are  nomina  coUeilivaj  and  in- 
clude all  the  heirs  of  the  devifec :  and  in  Archer^  cafe  it  was 
the  word  next  which  confined  it  to  one  particular  perfon,  for . 
without  that  word,  ittwould  have  been  a  limitation,  and  not 
a  purchafe.        , 

The  word  hik  is  the  word  which  makes  the  difficulty  in 
this  cafe  \  but  I  think  that  it  may  very  properly  be  referred  to 
Nubolas  himfelf.  Suppofe  Nicholas  ha!d  had  feveral  fons ;  if 
the  eldeft  had  been  made  a  purchafcr  by  this  will,  the  other 
fons.  could  not  have  taken  ;  and  there  muft  be  ftronger  words 
than  thefe  to  controul  the  words  heirs  males  and  nuike  them 
words  of  purchafe.  I  therefore  think  this  clearly  to  be  an 
eftate  tail  in  Nicholas. 

FmrtAui  J.  I  am  clearly  of  the  fame  opinion  :  and  think 
the  caie  of  Klngy»  MeUing  to  be  a  much  ftronger  cafe  ;  becaufe 
of  the  power  there  given  to  make  a  jointure.  The  word 
hiin  is  certainly  a  word  of  limitation,  unlefs  there  are  other 
wordsi^hich  confine  it  to  a  particular  perfon,  as  the  words, 
nexty  eldefiy  l^c.  and  without  %ch  words  added  to  it,  it  can 
never  be  a  word  of  purchafe  :  but  it  hath  been  held  that  the 
word  IJfut  may  be  conftrued  either  way.  ^ 

'  Vol.  n.  3  B  The 
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The  word  hetr  refers  to  Nicholas^  >nd  the  word  fuch  mean^ 
fuch  heir  male  in  fucceflion* 

In  j/rcher*%  cafe  the  particular  perfon  was  pointed  out  by  tho 
word  mxi ;  and  in  WiLT^  cafe  there  is  th^ord  children^  which 
could  9ot  be  a  word  of  limitation,  and  be  cited  Moor  1^4. 
« 

Reynolds  and  Probyn  Juftices,  of  the  fame  opinion,  and  judg-^ 
ment  was  given  for  the  defendant  by  the  whole  court. 

£ade  verfus  Hinton.     In  C«  B. 

ttcutoreannot  \  Scire  facias  was  brought  againft  the  defendant  as  execu^ 
*^i"^?™*"J*  J\,  trix  of  her  late  hufband  deceafed,  upon  a  judgment  <A- 
M  which  he  tained  againft  her  as  executrix.  To  which  Ihe  pleaded  in  bar^ 
light  have  a  judgment  obtained  againft  her  teftator  for  fo- much  money, 
S^  in  the    ^j  ^^^  flj^  jjj^j   ^^^  ^^^  ^^^^  y^^     r^^  ^5  ^  plaiirtifP 

demurred. 

Rabj  Seijeant  for  the  plaintiff  infifted,  that  Ae  defendant; 
might  have  pleaded  the  judgment  againft  the  teftator,  in  bar 
to  the  adion  brought  againft  the  defendant  as  executrix,  and 
ihe  having  neglcded  to  do  that,  fliall  not  be  at  liberty  to  ple^ 
it  now  to  Utit  fcire  facias ;  for  her  fuffering  judgment  to  go 
againft  her  as  executrix  is  an  admiftion  of  aflets.  3  Lev.  113,^ 
114,     Salk.  iio. 

Eyre  Chief  Juftice,  It  is  a  fettled  rule  in  law,  that  if  a  de* 
fendant  has  a  matter  proper  for  his  defence,  and  he  nededs  ta 
plead  it  in  bar  to  the  action  at  the  time  he  may,  he  fliaU 
liever  tak^  advantage  of  it  after.  If  an  exectitor  hath  100  A 
ailets,  and  there  are  two  creditors  each  for  100  A  and  both 
file  him  for  that  fum  j  the  executor  hath  no  way  but  to  fufier 
jud^ent  to  one,  and  plead  it  in  bar  to  the  odier.  And  if  he 
ftiKrs  judgment  in  both  a^ions^  he  c^not  plead  the  iudg-% 
ment  of  one  againft  ^t,fcire  facias  of  the*  other,  bm  muft  pay 
both  debts.  If  a  tenant  in  tail  upon  a  fdre  facias  be  returned 
tenant  in  fee,  and  fuffers  judgment  by  de&ult ;  upon  an  iUgit^ 
^d  ejectment  brought,  he  cannot  give  in  evidence,  or  any 
ways  defend  himfelf  by  his  tenancy  in  tail,  becaufe  he  might 
have  pleaded  it  in  bar  to  t\it  fcire  facias.  2  Sid.  I  a.  I  Sid.  34^ 
f{9^^  283.    Judgment  for  the  plaintiff.  ^ 


Biurrfws 


A 
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Burrows  verfus  Jemino.    In  Canc% 

Bill  of  exchange  was  drawn  upon  the  plaintifF  at  Z/r-  A  msn  cannot 
h§m.  which  he  accepted  :  but  by  the  law  there,  if  a  b7ll  Y:  ^"''^  ^"-^  "»> 


i,  llO. 


be  accepted  and  the  drawer  foils,  and  the  acceptor  hath  net  ofVbnuf 
fufficient  cffedb  of  the  drawer  in  his  hands  at  the  time  of  the  change  abroad 
acceptance,  the  acceptance  becomes  void.     And  this  happen-  Jifchar  cd'b^*^"* 
ing  to  be  the  plaintiff's  cafe,  in  order  to  difchargc  hinfelf  of  this  the  lav.-sof  that 
acceptance,  he  inftituted  a  fuit  at  Leghorn^  and  his  acceptance  "untry. 
vas  thereupon  vacated  by  a  fentcnce  in  that  court.     After-  ,2^villAbr. 
wards  the  plaintiff  returned  to  England^  and  was  fued  here  at  ^^.  pi.  9. 
Jaw  upon   this  bill ;  and  thereupon  he  exhibited  his  bill  in  *  ^*  p*^*  A^- 
this  court  for  an  injundion  and  relief.  pj^.  ^/  *  **  ^*^* 

Sel.  Chan.  Caf. 

King  Lord  Chancellor  was  dearly  of  opinion,  that  this  caufe  ^^^  ^^.^ 
vns  to  be  dctenhined  according  to  the  local  laws  of  the  place  TriTaiNi.Vri' 
where  the  bill  yns  negotiated;  and  the  plaintifPs  acceptance  of  231- 
the  bill  having  been  vacated,  and  declared  void,  by  a  competent  L^'^pi.^/J,* 
jurifdidion ;   he  thought  that  fentence  was  condufive,   and  ^^  Mod.  194. 
bound  the  court  of  Chancery  here ;  and  to  this  purpofe  he  c»«*. 
inflanced  die  cafe  of  one  Hutchinfon^  which  was  in  29  Car.  2- 
and  is  mentioned  in  Shsriv.  6«  where  Hutchlnfon  having  killed  a 
perfon  in  SpaSny  was  there  profecuted,  tried   and  acquitted  oi 
the  murder ;  and  afterwards  returning  to  England,  he  was  in- 
di£bd  again  for  the  fame  murder  here,  to  which  indiAment  he 
pleaded  the  acquittal  in  Spain  in  bar,  and  the  plea  was  allowed 
Co  be  a  good  bar  to  a  proceedings  here. 

And  upon  the  Attorney  General's  infifting,  that  the  plaintifF 
mi|;ht  have  taken  advantage  of  this  matter  upon  a  trial  at  law, 
and  therefore  not  relievabk  in  a  court  of  equity : 

The  ChanceUor  declared.  That  if  he  was  to  try  the  cauie  at 
law,  he  would  allow  the  plaintiff  the  benefit  of  this  matter  upon 
die  trial.  But  as  other  Judges  might  be  of  a  different  opinion^ 
he  wouU  not  put  the  plaintiff  upon  die  difficulty  and  hazard  of 
a  trial*  And  he  fiiid  he  remembered  a  cafe  which  came  before 
him  in  the  Lord  Mayor's  court,  when  he  was  recorder  of 
Lm9d$m  :  where  a  mariner  flied  in  the  admiralty  court  for  his 
wages,  and  diere  being  a  fentence  againfl  him  there,  he  after- 
wards brought  his  adion  in  the  Mayor's  court  for  the  fame 
wages  ;^  and  his  Lordfhip  (as  recorder;  being  doubtful  whether 
Jie  fhould  allow  the  defendant  to  give  the  fentence  in  the  ad- 
miralty court  in  evidence  upon  non  ajfumpftty  afked  the  opinion 
of  Chief  Juftice  Hobj  who  faid.  That  whatever  defeated  the 
promife,  might  be  given  in  evidence  on  non  a£iimpfttj  and  that 
the  fentence  in  the  admiralty  court  would  be  good  evidence. 

3  B  2  And 
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And  in  this  cafe  a  perpetual  injunction' was  granted,  to  en* 
join  the  defendant  from  fuing  upon  this  bill«  In  Cane.  %%A  of 
Kcvembir  1726* 

Dawkins  verfus  Burridge^ 

i»  &  13.  w.  3.  -L  ^  a&ion  was  brought  in  the  Common  Pleas  by  btU  againft 
Memben  of  ./jL  the  defendant,  who  was  fet  forth  in  the  plaindfTs  decla^ 
Pariument  m«y  j^ation  to  bc  a  member  of  Parliament  in  this  manner,  (viz.) 
b/  bill.  *  *  codem  def  habent€  privileg*  parliamenti ;  the  plaintiff  had  judg-» 
U  Raym.  X44».  ment  by  default,  and  the  defendant  now  brought  a  writ  of  error  t, 

.  *   .        •  And  Mir.  Reeve  for  the  plaintiiF  in  error  took  this  exception 

to  it :  that  the  aft  12^  1 3  ^-^^  3-  ^«  3«  gives  no  power  to  the 
court  of  Common  Pleas  to  proceed  in  fuch  cafes  by  bill  The 
words  of  the  ftatute  are,  "That  members. of  the  Houfc  of 
^^  Commons  may  be  proceeded  againft  in  his  Majefty's  courts 
*'  of  King's  Bench,  Common  Pleas,  and  Bxchequery  by  fum-r 
<^  mons  and  diftrefs  infinite,  or  by  original^  ^^%  ^^  fummons, 
^^  attachment  and  diftrefs/'  And  he  infifted,  that  the  word 
bill^  which  is  mentioned  in  the  ftatute,  is  not  to  be  applied  to 
the  court  pf  C  B.  but  only  to  this  court ;  for  a  bill^  being  the 
proper  and  ufual  procefs  of  this  court,  and  an  original  the  pro-r 
per  procefs  of  C.  B.  the  ftatute  did  not  intend  to  alter  the  pro-c 
cefs  of  the  two  courts,  and  to  confound  them ;  but  to  apply  to 
each  court  its  proper  pifocefs,  and  leave  it  in  that  reused,!  as  it 
was  before. 

But  upon  conftdering  the  words  of  the  ftatute^.  the  court 
were  all  of  opinion,  that  the  plaintiff  might  proceed  againft  the 
defendant  in  the  court  of  Conunon  Pleas /^^i^  notwithfta,ndT 
ing  it  was  not  the  ufual  procefs  of  ^at  court :  for  the  court 
obfervcd^  that  thei^e  was  a  provifo  in  the  (latute,^  "  That  it 
<'  ftiould  not  extend  to  give  any  jurifdi£tion  to  any  court  to  hold 
^^  pleas  in  any  real  or  mixt  a<£on,  in  any  other  manner  than 
*^  fuch  court  might  have  done  before  the  making  of  this  fta-v 
^^  tute  ^  which  they  faid  implied,  that  in  perfonal  adtions,  fuch 
*'  as  the  prefent  was,  the  plaintiff  might,  by  virtue  of  the  firi^ 
^^  claufe  in  the  ftatute,  proceeid  either  by  bilf  Qir  original.'* 
Judgment  affirmed,  ^ 

Crokatt  verfus  Jones^ 

Amendment  by  ACTION  Upon  the  cafe  upon  a  bill  of  exchange.  The 
•ddingcont'mu-  XJL  defendant  pleaded,  that  the  bill  was  firft  exhibited  23  Or-r 

l"  Ravm  iaau  *^^^^  ^  ^  ^^^'  f  "^^"^  "^"  ^Jf^^J^fi^  infra  fex  anms  ante  exbibitionen% 
aym.       .  ^iUag^   Xo  which  the  plaintifTrcplied,  that  the  aftion  was  firf^ 

comn;ience4 
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CMimenced  28  N^ijtmher  1 1  Geo.  and  that  the  defendant  pro- 
mifed  within  fix  years  before  that :  the  defendant  demurred. 
And  Serjeant  Chappk  pro  deT.  infifted,  that  it  was  not  enough 
to  by  the  a^on  was  firft  commctjed  fuch  a  day,  without 
ihewing  the  procefs,  and  continuing  it  down  to  the  time  of 
the  declaration  ^   and  fo  is  Salk.  420. 

Strangi  contra  cited   Tho.  Ent.  478.  which  is  in  the  fame 
form  as  this.     But   the  court  would  not  allow  that .  as  a  fuf-« 
fitient  authority,  and  Lutw.  256.  vras  cited  as  a  cafe  in  point. 
Whereupon  it  was  adjourned :  and  at  another  day  I  moved  to 
amend  the  replication,  by  fetting  out  the  latitat^  and  adding  the 
continuances  ;   and  cited  Winkworth  v.  Clarkt^  where  they  were  See  thii  Cafe  at 
fent  for  up  after  a  writ  of  error,  it  appearing  there  (as  it  *??**"  loVin. 
did  in  this  cafe)  that  there  were  regular  continuances,  P.  4      '*  ^''  ^ '  ^^* 
Geo.  and  as  to  its  being  after  a  demurrer,  I  cited  Ruffil  v.  Mar^ 
tin  and  Thrfe^  antey  583. 

Sejjeant  Chappie  contra  cited  Hales  v.  Hales  in  C  B.  Paf, 
1 1  Geo.  vAitTz  they  refiifed  to  let  the  plaintiff  add  continuances 
after  a  demurrer.  Sedper  curiam^  The  authorities  of  our  own 
court  warrant  it,  and  therefore  let  the  replication  be  amended, 
on  pajrment  of  cofts. 

And  afterwards  the  pleadings  being  clofed,  it  appeared  that  There  can  be  no 
the  plaintiiF  declared  upon  two  bills  of  exchange  and  feveral  '»ffuc  offered 
other  promife  5  the  defendant  as  to  the  two  firft  counts  upon  the  Jo'uie  i ec<«d7 
bills  of  exchange  pleads  quod  aflio  non  accrevit  infra  fexannosy  and 
as  to  the  other  counts  ;f^»  ^;^i72j^  generally.     Xhe  plaintiff  re- 
plies that  upon  fuch  a  day  he  fued  out  a  latitat^   which  he  con-  * 
tinues  down  to  the  prefcnt  declaration,  and  avers  that  the  caufe 
of  adion  arofe  within  fix  years  before  the  fuing  out  the  latitat. 
The  defendant  rejoins :  protcjlando  that  there  was  no  fuch  writ 
iffued  as  fet  out  by  the  plaintiff,   for  plea  fays,  that  after  the 
fix  years  were  expired,   (tz/z.)  fuch    a  day,  the  plaintiff  firft 
fued  out  a  latitat^  which  he  fets  forth,  and  that  he  appeared 
to  it,  and  that  the  plaintiff  declared  upon  it  as  above  ;    and 
traverfes  that  he  appeared  and  put  in  bail  to  the  writ  mention- 
ed in  the  replication  ;   et  hoc  paratus  ejl  verificare.     The  plain- 
tiff demurred^  and  (hewed  for  caufe,    that  this  rejoinder  is 
contrary  to  the  record  of  the  appearance,   and  is   a  negative 
pregnant.     The  defendant  joined  in  dsmurrcr. 

Strange  for  the  plaintiff  argued  that  the  rejoinder  was  con- 
trary t(f  the  record)  and  this  is  not  a  denial  of  there  being 
fuch  a  record,  but  an  offer  to  put  in  ifTue  the  effecl  of  it.  And 
the  plaintiff  could  not  take  ifFue  and  carry  it  to  a  jury,  to  inquire 

3  B  3  which 
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which  writ  the  appearance  related  to.  The  only  iflue  the  de-^ 
fendant  could  have  taken  was,  whether  the  Caufe  of  adionr 
accrued  within  fix  years  before  the  tejle  of  the  firft  latitat. 

« 
Here  is  firft  a  proteftando  that  there  is  no  fuch   writ,  and 
then  the  traverfe  admits  it,  and  offers  to  try  whether  the  de- 
fendant's appearance  was  upon  that  or  another. 

Second  obje6Hon.  If  this  were  a  matter  ifluable^  yet  there 
being  a  negative  and  an  affirmative,  the  rqoinder  is  ill  in  the 
tnanner  it  4s,  for  it  ought  to  have  concluded  to  the  country* 

Serjeant  Chappie  for  the  defendant,  did  not  offer  to  fupport 
the  rejoinder,  but  infifted  that  the  replication  viras  ill  ^  for  the 
plaintiff  fhould  have  averred,  that  he  afhially  fued  out  and  pro^ 
fecuted  fuch  writ  to  avoid  die  ftatute  ;  but  here  he  only  iayt 
that  the  court  awarded  fuch  a  writ,  and  then  fets  forth  the 
continuances  upon  it,  which  is  not  fufficient.  Thom»  Ent.  i5i«j 
Brouml.  Red.  104.     Salk.  420. 

The  plaintiff  fhould  likewife  have  (hewn,  that  a  bill  of  Mid'- 
dUfex  was  taken  out  precedent  to  the  latitat^  for  that  is  the 
foundation  of  a  latitat^  and  ought  always  to  illue  firft. 

The  court  were  of  opinion  that  the  rdoinder  was  ill,  and 
that  the  writ  and  continuances  were  fufficiently  fet forth. 

A  Utitat  pre*  Raymond  C.  J.  at  firft  dpubted  whether  the  plaintiff  ought 
If^Lkltfon"^  not  to  have  (hewn  that  a  bill  of  Mddkfex  iffued  before  the 
wit^ut  a'bui  latitaty  becaufe  the  bill  is  the  foundation  of  the  latitat.  But 
•fMuiJlefix.  afterwards  he  agreed  with  the  reft  of  the  court,  that  it  was 
AnttiSy^        not  neceffary.     Stiles  i^b.     i  Sid.  53,  60.    And  judgment 

was  given  for  the  plaintiff. 
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Sir  Robert  Raymond,  Knt.  Lord  Chief  J ujlicin^ 
Sir  John  Eortefcue  Aland,  Knf.l 
James  Reynolds,  E/juire,         ^Jnfiicfs. 
Sir  Edmund  Probyn,  Knf.        j 

Sir  Philip  Yorke,  Knf.  Attorney  General. 
Charles  Talbot,  Efqi  Solicitor  General. 


Dudley  verfus  Nettlefold. 

UP  O  N  a  reference  it  was  awarded,  that  the  plaintiiF  AwaH  fuppUea 
fhould  pay  the  cofts ;  and  there  being  no  body*appointed  ^X  ">^ 
to  tax  them,  the  court  fupplied  it  by  ordering  the  maf- 
ler  to  do  it.     Strange  pro  iif. 

White  verjus  Holland  et  al\ 

UPON  debate  it  waa  hdd,  that  the  rule  for  payment  of  ^"^!*/*  ^ 
5/.  for  not  filing  common  bail  according  to  the*  9  far  fi|fo|  common^ 
10  W.  3.  f.  25.  %  33.  fhould  be  made  abfolute  on  the  firft  bail. 
motion,  the  words  of  the  ftatute  being,  that  the  court  fhall  2,tc!V^*  ^* 
imnudiatehf  award  judgment,  whereon  the  plaintiff  may  take  out  ' 

execution.     Strange  pro  quer\ 
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flet  of  ^vilcjc 
wltSmit  aifidavit 
fet  afitk. 


iStiks  again/l  Serjeant  Mead. 


HE  pleaded  his  privilege  as  a  Serjeant,  with  a  writ  an- 
nexed.    But  foj:  want  of  an  affidavit  that  he  had  bufi- 
neb  there,  and  there  only,  the  court  fet  it  afide. 


N«  tarrying  i 
voluntry  fettle- 
ment  into  exe- 
cution. 


Brownfmith  ver/us  Gilborne.    In  Cane. 

TH  E  defendant  had  two  daughters^  and  on  the  marriage 
of  one  of  them  to  the  plaintifPs  brother,  the  defendant 
entered  into  no  agreement  to  give  her  any  portion;  but 
Dn)y  told  him,  that  as  {he  had  only  that  and  one  daughter  more, 
the  eftate  would  come  between  them. 

Seven  years  after  the  marriage  the  two  daughters  with  the  mo* 
ther's  confent  caft  lots  for  the  eftate,  and  an  attorney  was  drrcS- 
ed  to  prepare  a  fettlement  of  what  fliould  fall  to  each  daughter, 
to  be  fettled  after  the  death  of  the  mother,  as  to  this  plaintifPs 
fifter  in-law,  upon  her  and  her  hun>and  for  life,  with  remain- 
der to  his  right  heirs.  The  attorney  through  cardefihefs  omits 
to  compkat  the  fettlement,  either  in  the  life  of  the  wife  or  the 
huft)and ;  and  now  the  plaintiff  as  heir  at  law  to  his  brother 
brings  his  bill  to  have  the  fettlement  compleated,  infifting  that 
thcL  marriage  being  had  in  profpedt  of  the  eftate,  this  was  not 
barely  a  voldntary  agreement,  but  was  to  be  taken  as  in  con*- 
fideration  of  marriage. 

But  King  Lord  Chancellor  difmifled  the  bill  with  cofts  ^  fay- 
ing it  was  merely  voluntary,  there  being  nothing,  in  writing 
at  the  time  of  the  marriage,  fo  as  to  be  an  Obligation  within 
the  ftatute  of  frauds  :  at  the  time  of  cafting  lots  the  mother 
was  under  no  contradl  to  do  it,  it  was  a  voluntary  a£t :  and  there 
could  be  no  cafe  fhewn,  where  a  court  of  equity  ever  decreed 
the  fpecifick  execution  of  fuch  an  agreement.  Strange  pr& 
quer^. 


Radlcy  virfus  Rudge, 


ApUtttfufn^  T  T  PON   motion  in  arrcft  of  judgment,  it  was  held  welF 

\J    enough  in  trover  to  declare  /&; 
^*  faying  how  many  yards  it  contained. 


wciimtrovCT.      |^    enough  in  trover  to  declare /Jr  a  piece  df  tepee ^  without 


VarmtrdK. 


Dominus 
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Dominus  Rex  vitfu$  Seawar4. 

INFORMATION  agninft  the  defendant  for  chaUenging  ,^^,^^ 
a  perfon  to  fight.    The  defendant  pleaded  in  abatement,  atne^^Acr 
that  he  was  a  furgeon,  and  not  a  gentleman^  as  he  was  ftiled  plea  in  abau- 
in  the  information  ;  and  upon  debate,  the  court  gave  feave  to  j^",^'^ 
amend  the  information,  upon  payment  of  cofts.  Pafcbl^Atm^ 

.    Regina  ▼.  Bmrg* 
JiMulmfimry^  MUbkc  of  the  nunc  of  corporation  amended  after  ^Ua  in  abatemenu 

Cbefinan  et  ux'  verfus  Nainbyr 

ER  R  OR  irf  a  judgment  in  C  B,  in  an  a£lion  of  debt  upon  what  bond !» 
a  bond  entered  into  by  the  wife  dumfola :  the  defendants  icftraint  of  trade 
crave  §yir  of  the  condition,  which  is  fct  forth  in  baec  verba :  ^**]J^*m. 
*^  Whereas  the  above-named  Margery  Nainbyj  at  the  fpecial  1456. 
**  inftance  and  requeft  of  the  above-bound  EJizabeth  Vtcarsj  is  Fortefiu  Kt^. 
*^  to  take  her  the  faid  EUzabgth  Vicars  for  her  hired  fervant,  to  ^'^* 
^  attend  in  her  ihop,  and  to  infpe£l  her  cuftomers  there,  and 
**  to  iliew  her  goods,  and  further  to  ftand  by  and  affift  her  the 
^  faid  Margtrj  in  her  faid  trade  and  budneis  oif  a  linen-draper^ 
^  whereby  it  it  prefumed  the  faid  Elizabetby  if  fhe  continues 
^  any  length  of  time  in  the  faid  fervice  of  the  faid  Margery^ 
^  may  become  a  perfed  and  knowing  perfon  in  the  faid  trade 
^  and  myftery  :  and  whereas  the  laid  Margery  Nainby  confents 
*^  to  hire  and  take  the  faid  Elizabeth  Vicars  upon  and  in  con- 
^  fideration  only  upon  the  exprels  promife  and  agreement  of 
«•  the  laid  EUzabethj  that  fhe  the  faid  Elizabeth  fball  not  nor 
^  wiH  at  any  time  after  fhe  fhall  have  left  the  fervice  of  her 
^  die  laid  Margery  fet  up  or  excrcife  the  trade  or  myftery  of  a 
linen-draper,  either  by  herfelf  or  by  any  other  perfon  or 
perfons  in  truft  for  her  ufe,  either  dire^ly  or  rndircdtly,  in 
*'  any  (hop,  room  or  place  within  the  fpace  of  half  a  mile  of 
^  the  faid  now  dwelling-houfe  of  the  faid  Margery  Nainby^  fi- 
^  tuate  in  Drury-lane ,  or  any  other  houfe  that  fhe  the  faid 
^  Margery  Nainhy^  her  executors  or  adminiftrators,  fhall  think 
"  proper  to  remove  to,  in  order  to  carry  on  the  faid  trade  of  a 
^  linen-draper ;  nor  fhall  fhe  the  faid  Elizabeth  within  the 
**  fame  fpace  of  half  a  mile,  direftly  or  indireftly,  be  concerned 
"  in  or  affift  or  inftruA  any  other  perfon  or  perfons  in  the 
"  managing  and  carrying  on  the  faid  trade,  under  colour  or 
"  pretence  of  being  a  fcrvant  to  fuch  perfon  or  perfons,  or 
**  under  any  other  colour  or  pretence  whatfoever :  which  faid 
**  exprcfs  promife  and  engagement,  joined  with  the  good  cha- 
**  radcr  and  opinion  that  fhe  the  faid  Margery  hath  in  the-in- 
•*  tcgrity  and  honefty  of  her  the  faid  Elizabeth^  is  the  Ible  coiw 
^  lidDration  and  inducement  that  has  obliged  the  faid  Mar- 
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^  ;/rjr  to  take  the  &id  Elizabtth  into  her  fervice  for  the  fpaee 
of  three  years.     Now  the  condition  of  the  above  ot>ligatioA 
is  fuch,  diat  if  die  faid  EUzabiih  Hears  (ball  Z&  contrary  to 
'*  and  in  breach  of  the  above  recited  promife   and  agreement, 
^  according  to  the  true  intent  and  meaning  thereof,  or  of  any 
^*  partdiereof,  that  then  and  in  fuch  cafe,  the  faid  Elizabttb 
^  Vicars^  her  executors  or  adminiftrators,  (hali  thereupon  pay 
^  or  caufe  to  be  paid  unto  the  faid  Margery  Nainhy,  her  exe- 
*^  cutors,  adminiftrators  or    aligns,  die  full  and  juft  fum  of 
*^  one  hundred  pounds  of  £ood   and  lawful  money  of  Great'- 
^'  Britain^  without  fraud  or  further  delay,  the  faid  fum  of  one 
^<  hundred  pounds  being  the  condderation  money  which  it  is 
*'  computed  the  faid  Margery  Nainby  might -{reafonably  expe£fc 
*'  with  ^  apprentice  tp  the  faid  trade  ;  that  then  this  obliga- 
^*  tion  to  he  void,  otherwife  to  be  and  remain  in  fiJl  force 
^  and  virtue  in  law.*^     ^ihus  le£tis  they  plead  that  the  de- 
fendant Elizabeth  entered  into  the  fervice,  and  continued  from 
the  time  of  the  bond  to  28^4^//  1724.  that  the  plaintiff  con- 
tinued to  live  in  Drury-lane  to  die  bringing  the  a£Hon,  and 
.exercifed  her  trade  there,  and  that  the  defendant  did  not  fet  up 
the  trade,  or  inftru£t  any  body,  within  the  bounds  mentioned 
'  in  the  condition.     To  this  die  plaintiff  replies,  that  the  de- 

fendant EEzabetb  took  the  odier  defendant  to  hufband,  and  did^ 
within  half  a  mile  of  the  plaintiff's  houfe  in  Drury-tane^  in- 
firu£l  her  hufband  in  the  trade ;  upon  which  they  are  at  iffue, 
,  and  it  is  found  for  the  plaintiff,  and  on  a  writ  of  error  in 

B*  R.  the  general  errors  are  asSgned. 

Strange  pro  quer^  in  errpre^  argued,  that  this  is  a  yoid  bond^ 

and  confequently  die  Judgment  given  upon  it  for  the  plaintif* 

is  erroneous,  and  ought  to  be  reverfed.     I  take  die  law  to  be 

fo  fully  fetded  upon  this  head  of  contrads  in  reflraint  of  trade 

T  P.  Will.  x8i«  hy  the  cafe  of  Aiitebel  v«  Reynolds  (which  was  in  this  court,  HiL 

tucM27,  85,    jx  jInn,)  that  I  ihall  not  attempt  to  difpute  the  authority  of 

Forteft,  Rep.    ^^  ^^*^>  ^^  ^®  Tcvivc  thc  difUo^on  which  before  was  given 
ft96.  *    into  between  a  bond  and  a  promife ;  but  taking  the  law  to  be, 

as  it  was  fetded  by  the  feveral  diflin£tions  made  ufe  of  in  the 
judgment  of  the  court  in  that  cafe,  I  (hall  only  endeavour  to 
ihew,  that  the  cafe  at  bar  is  widely  different  from  the  cafe  of 
Mitchel  V.  Reynolds^  and  does  not  fall  widiin  the  reafoning  up* 
on  which  the  bond  in  that  cafe  was  fupported. 

In  order  to  this  it  will  be  neceflary,    to  recite  what  tht 

.    condition  of  the  bond  was  in  that  cafe.     It  recited  that  the 

defendant  had  afllgned  to  the  plaintiff  a  leafe  for   five  j^ztt 

of  a  bakehoufe    in  Liquorpond-Jheet  in  the  parifh  of  St.  An-f 

drew*  Holb^m ;    if  therefore  the  defendant  did  not  exercifc 
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die  tni0  of  a  baker  in'  that  partfli  durixig  the  (aid  five  yean, 

lh«  bond  vras  to  be  void.     And  it  was  refolved  by  the  court  on 

laleom  argument^  that  in  all  cafes  of  reftraint  of  trade,  where 

nothing  more  appears,  the  law  prefiiines  it  tabe  bad :  and  that 

in  or<kr  to  midce  it  good,  it  muft  appear  to  be  confined  to  a 

^y^tfticular  place,  and  upon  a  conideration  moving  from  die 

obligee  to  the  obligor.    And  that  all  general  reftraints  are  void, 

whether  by  bond,  covenant,  or  promife,  and  though  with  a 

confideration;  and  fo  are  alfo  all  particular  reftraints  where 

there  is  no  confideration :   (and  to  fupport  this  were  cited. 

2  Cro.  596.     2  BiM.  136.    jfUm  67.     Gv.  Elix.  87a.)    So 

diat  taking  this  caie  for  law,  in  order  to  fupport  this  bond,  it 

muft  be  ibewn,  that  it  is  upon  a  good  confideration,  and  that 

the  reftraint  is  confined  to  a  particular  place. 

But  I  hope  to  fatisfy  your  Lordfliip,  that  here  does  not  appear 
to  be  any  confideration  to  induce  die  obligor  to  part  with  his 
natural  liberty :  oi;  if  there  fhould  be  a  confideration,  that  yet 
die  reftraint  is  genera],  and  confequendy  that  the  bond  is  void 
upon  diat  account. 

As  to  the  confideration,  jrour  Lordfhip  will  obferve,  that  in 
die  cafe  olAHtcheU  v.  Reynolds  it  appeared  there  was  an  a£)tual 
affignment  of  the  leafe  before  made :  whereas  t^^re  the  confider- 
ation is  snfieriyihc  bond  only  fajrs  that  the  plaindff  is  to  take  the 
defbidant  into  her  fervice:  here  is  nothing  whereby  the  defendant 
can  compel  the  plaintiff  to  do  it;  fo  that  upon  the  foot  of  this 
agreement  the  defendant  is  laid  under  a  reftraint,  though  fhe  is 
sever  received  into  the  fervice  of  the  plaintiff,  or  gains  that 
inftnidion  in  die  trade,  ^ich  is  to  be  the  confideradoa  fox 
laying  herlelf  under  this  reftraint. 

Every  confideration  is  eidier  executed,  or  executory.    lit 
Qartir  139.  it  is  defined  to  be  a  meritorious  caufe,  requiring  a 
viutual  recompenfe  in  faA  or  in  law.     Upon  the  face  of  the 
^ond  it  aiqpear^  not  to  be  a  confideration  executed;  and.  that 
which  I  cannot  compel  the  performance  of,  can  never  be  ef- 
teemed  an  executory  confideration.    Unlets  I  can  compel  the 
party  to  perform  the  ad,  it  is  as  no  confideration  in  die  eye  of 
.  die  law,  which  will  never  fufier  me  to  part  with  fo  valuable 
a  privilege,   and  at  the  fame  thne  ftand  to  th^  courtefy  of 
another,  whether  I  ihall  have  any  thing  for  it  or  not;  there 
ought  at  leaft  to  have  been  a  mutual  covenant.     But  it  will  be 
okged^d,  that  this  want  of  a  confideration  executed  upon  thq 
fiice  of  die  bond  is  cured  by  the  plea,  which  fhews  that  the 
defendant  did  afterwards  enter  into  the  fervice  of  the  plaintiff^ 
and  continued  there  for  fon>e  time.    I  admit  the  jplea  to  be  fo, 

but 
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bttt  not  diit  is  enough.  This  cafe  muft  be  taken  as  it  ftdod  dt 
the  time  of  executing  the  bond,  and  is  not  to  be  made  better  or 
worfe  by  ttizttcr  ix  po/i  fa^o.  Your  Lordfhip  muft  determine 
upon  the  &ce  ^f  the  bond,  whether  it  be  good  in  point  of 
law  or  not ;  and  as  the  defendant  could  not  be  received  to  aver 
againft  a  coniideration  if  itihad  been  recited,  fo  neither  can  the 
plaintiff  be  received  to  fupport  her  bond  by  any  thing  that  does 
not  appear  in  the  inftrument  itfelf.  Nay,  if  the  plaintiff  was 
to  "^ray  in  aid  of  our  plea,  yet  upon  that  it  does  not  appear 
the  whole  confideration  is  performed ;  for  by  the  condition  the 
plaintiff  was  to  inftrudl  her  for  three  years,  and  if  it  is  taken 
upbn  the  plea,  it  appears  (he  was  not  there  fo  long.  In 
•  Teh,  49.  it  is  held,  that  where  the  confideration  is  infiirij  a 
Arid  performance  muft  b^  (hewn. 

But  whatever  fhould  be  your  Lordfhip's  opinion  upon  this 
part  of  the  cafe,  with  regard  to  the  want  of  a  confideration^ 

Jet  I  apprehend  the  bond  will  be  void  upon  another  account,  as 
eing  a  general  reftraint.  The  firft  part  of  the  reftraint  is 
indeed  only  particular  :  the  defendant  is  particularly  reftrained 
from  fetting  up  the  trade  within  half  a  mile  of  the  dwelling- 
houfe  of  the  plaintiff  in Drury-lane.  So  far  it  may  be  good: 
but  then  it  is  added,  or  any  other  houfe  thatjhe  the  /aid  M^Lrgcrj 
JNainby,  her  executors  or  adminj^ratorsy  JhaU  think  proper  to  remove 
to :  this  makes  it  a  general  reftraint,  becaufe  it  puts  it  in  the 
power  of  the  plaintiff,  to  prevent  the  defendant  from  exercifing 
the  trade  in  any  part  of  the  kingdom. 

The  reafon  why  particular  reftraints  are  allowed  is,  becaufe 
the  publick  is  not  concerned,  fo  long  as  the  party  exercifes  the 
trade  fomewhere.  But  if  it  tends  to  prevent  the  exercife  of  it 
every  where,  it  is  not  to  be  endured  ;  becaufe  the  publick  lofes 
the  benefit  of  the  party's  labour,  and  the  party  himfelf  is  ren- 
dered an  ufelefs  member  of  the  community.  I  beg  leave,  to  put 
the  cafe,  that  the  defendant  in  order  to  comply  with  this  bond 
fhould  take  a  houfe  and  fettle  herfelf  at  a  mile's  diftance  from  the 
plaintiff,  and  get  into  buflnefs  there ;  would  it  not  be  exceeding 
hard,  that  the  plaintiff  fhould  have  it  in  her  power,  maliciouijy 
to  deprive  her  of  this,  by  removing  into  her  neighbourhood, 
or  even  by  making  a  perfon  in  that  neighbourhood  her  exe- 
cutor ;  for  fo  the  bond  is,  that  fhe  (hall  not  exercife  the  trade 
within  half  a  mile  of  the  habiution  of  the  executor  or  admi- 
niftrator.  Nay,  the  bond  may  be  forfeited  notvrithftanding 
all  the  caution  in  the  world  on  the  defendant's  fide,  for  the 
plaintifl^'  may  come  and  live  in  that  neighbourhood  before  the 
defendant  has  notice,  or  any  time  to  remove. 

Another 
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Another  difference  between  this  cafe  and  that  of  Mitchell  y, 
ReyneUs  is,  that  that  was  confined  to  the  fetting  up  the  trade  as 
a  matter,  but  the  defendant  here  is  reftrained  even  from  get-t 
ting  her  livelihood  as  a  fervant.  In  one  die  reftraint  was  for 
five  years  only,  in  the  other  it  is  indefinite.  Suppofe  the 
defendant  {hould,  after  leaving  the  plaintifPs  fervice,  be  bound 
out  as  an  apprentice  to  a  linen  draper  in  the  plaintiff's  neigh-* 
bourhood  (as  ihe  may  againf(  her  confent)  is  it  reafonable, 
Aat  die  ad  of  the  jimices,  ix^ich  ihe  cannot  prevent,  (hould 
make  her  liable  to  the  penalty  of  this  bond  ? 

Jn  the  cafe  of  Afitchell  v.  Reynolds^  it  was  argued  for  one  rea« 
fon  againfl  the  allowance  of  ^  general  reftraint,  that  it  was  to 
fix  a  difadvantage  on  one  fide,  without  a  benefit  to  the  other  ; 
for  though  it  may  be  for  my  benefit,  that  one  of  the  fame  trade 
fhould  not  come  and  fet  up  by  me ;  yet  it  can  be  of  no  ad-* 
vantage  to  one  in  London^  to  reftrain  another  from  exercifing 
the  £uaie  trade  in  Turk.  Now  this  reftraint  is  to  operate  even 
after  it  ceafes  to  be  any  benefit  to  the  plaintiff,  for  the  defend* 
ant  cannot  exercif^  the  trade  in  Drury-^lam  though  the  plain- 
tiff fhould  die  or  leave  it  off;  for  the  words  about  carrying  on 
die  trade  arc  confined  to  any  other  houfe  (he  fhall  remove  to 
in  order  to  carry  on  the  trade :  but  as  to  the  houfe  in  Drury^ 
km  the  reftraint  is  to  take  place  whether  the  plaintiff  ufes  the 
trade  or  not,  or  even  though  fhe  fhould  not  fb  much  as  live  in 
that  place. 

I  ihall  add  but  a  word  more,  and  that  is  as  to  the  replication 
and  verdi£L  The  replication  is,  that  fhe  inftrufted  her  huf- 
band  mdtfaia  half  a  mile  of  the  plaindff^s  houfe  in  Drury^knu^ 
and  fo  is  the  verdict :  but  it  does  not  fay  he  carried  on  the 
trade  within  half  a  mile.  The  man  might  live  many  miles  off, 
and  yet  the  wife  might  talk  with  him  at  the  plaintiff^s  door 
about  the  trade,  and  that  woilfd  never  be  a  forfeiture  of  die 
bond.  And  yet  notwithftanding  the  verdi^  this  inight  be 
s|ll  that  was  done  by  the  defendant's  wife« 

Upon  the  whole,  therefore,  I  muft  fubmit  it,  that  here  is  no 
confideration  appearing  upop  the  hct  of  this  bond,  fo  as  to 
eftabliih  it  within  the  reafoning  of  the  cafe  of  Mitchell  v.  Rey^ 
n§Us :  that  1%  is  likewile  void  within  the  refolution  of  the  fame 
i:afe,  as  being  a  general  reftraint,  even  though  there  fhould  be 
^  confideration :  and  therefore  I  pray  that  the  judgment  given 
hd9W  \ti  favour  of  this  bond  may  be  reverfed. 


mitakir 
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Un^Haief  Serjeant  ctintra.  The  bond  appears  to  have  Been 
taken  at  the  requeft  of  the  oUigor  in  lieu  of  100/.  which  the 
plaintiff  would  otherwife  have  had  with  an  apprentice.  I  do 
not  think  ni3rfelf  obliged  to  maintain  every  part  of  the  condition 
of  this  bond  \  I  am  afiratd  if  the  breach  had  been  ailigned  upon 
the  eUewherey  or  Upon  the  claufe  which  fpcaks  of  executors  and 
adniiniftratorS)  it  nlight  be  difficult  to  fupport  it :  but  what  I 
jel^  upon  as  an  anfwer  in  this  cafe  is,  that  the  condition  is 
good  as  to  diat  part  whek^on  the  breach  is  affigned.  This  is 
not  a  bond  which  is  made  void  by  ftati|fe  ;  but  if  any  part  of  it 
is  void,  it  is  fo  at  common  law ;  and  therefore  sfccording  to 
the. cafe  in  //oi.  14.  it  is  fufficient  to  maintain  6ie  a^on,  if 
the  breach  be  afligned  u|k>n  that  part  which  is  good. 

As  to  the  objedion  to  the  replication.  We  have  followed 
the  words  of  the  plea^  which  will  therefocebe  well  enough. 

Et  per  curiam^  Here  li  a  plain  and  a  reafonableconfideradon 
for  fo  much  of  the  reftraint  as  die  breach  extends  to,  which  is 
np.  more  than  what  i^as  detenhinied  to  be  good  in  die  cafe  of 
MtcBilv.  ReynoUs.  As  to  therb  being  no  covenant  on  the  part 
of  the  plaindff  to  inftruft  her,  it  is  reafonable  to  fuppofe  there 
was  another  diftind  bond ;  diough  if  there  was  not,  yet  the 
bond  being  accepted  by  the  plaundff  would  be  a  good  evidence 
of  the  agreement. 

The  diftilfoion  out  of  Hob,  14.  is  certainly  right.  The 
agreeitlent  is  a  very  reafonable  one ;  it  is  to  give' her  the  bene* 
fit  of  the  trade,  whenirver  fhe  will  pay  what  fhould  have  been 
given  widiher  as  an  a|>prendce«  The  judgment  o£*C7.  B.  muft 
be  affirmed. 

22  February^  1627,  on  error  in  Parliament  die  judgment  was 
affirmed.  There  we  took  it  i/p  upon  the  general  reafon  of  die 
law,  without  regard  to  the  cafe  of  Mitchel  y.  Reynolds.  The 
twelvef  Judges  all  attended,  and  wtre  uiianimous  for  afirming; 

Toms  ct  ai'  verfus  Mytton. 
At  Weftminfter,  coram  Raymond  C.  J. 

Adcbtcwitna-  TN  trover  b^  the  affignees  under  a  commiffion  againft  ^«rf icf 
•d  after  an  aft     J|[  BurHaby'j  It  appeared  he  was  a  bai^krupt  in  Januaty  17249 

nogrou^'fOT  "  *"^  *^  ^^^^  ^  ^^^  petitioning  creditor  viras  a  note  dated  in 
iomiiuffiofl.        September  1725.     And  the  Chief  Juftice  was  of  opinion,  it  was 

a  void  commiffion,  the  a£ts  of  a  man  after  an  z&  of  bankruptcy 
being  void.     So  the  plaintiffs  were  nonfuit.    Strange  pro  juer\ 

Kellock 
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Kellock  verfm  Robinfon. 
At  GuiMhall,  coram  Eyre  C  J.  de  C.  B. 

IN  an  a£Hon  by  the  indorfee  of  a  promifTory  note  againft  Where  pert  of  ar 
the  indorfor,  it  appeared  tbe  plaintiff  had  after  the  indorfe-  ^^^^^^^ 
ment  received  part  of  the  drawer  of  the  note :  and  it  was  held  the  indoribr  St 
|o  be  a  caking  upon  himfelf  to  give  the  whde  credit  to  the  not  to  be  refoit^ 
dnwer  of  tfie  note,  and  am^lutely  difcbarged  the  indorfer«  So  |^i  v^.'lS! 
tke  ^aiotiiF  was  nonfiiit. 


Laferre  wrfus  Jdinfon. 
Idem  verfus  Emily. 

ERUOR  of  an  award  of  execution  againft  the  defendants  '"*°'fj?2f^'** 
as  bail  on  a  writ  of  error :  and  it  was  objeded  bv  Strmtgi^  |^4  biU  m  «^. 
Aat  the  16  &  17  Car*  2*  r.  8.  has  a  orovifo,  that  bail  (hall  ror^  yet  tb» 
not  be  required  of  executors  or  adminiurators  ;  and  this  being  ^^  '^^  ^'^ 
upon  a  jttdsment  againft  an  executor^  the  court  had  no  power  l.  Kafm»  i459r 
to  take  fum  a  recognisance. 

SeipiT  curiam^  Though  they  could  not  require  ti^  defendant 
to  give  haul ;  yet  if  he  will  fubmit  to  do  as  other  defendants 
do,  the  court  may  take  it,  anck  it  will  bind  the  parties.  The 
defendant  in  the  adion  might  for  fome  other  advantage  agree 
to  give  bail  onr  the  writ  of  error  :  but  be  that  as  it  will,  here 
is  a  recognizance,  which  is  not  fulfilled ;  therefore  the  Jein 
fadoi  is  premier,  and  the  award  upon  it  muft  be  affirmed, 

• 

Domiiltit  Rex  virfiu  Inhabitaatfls  St.  Thomas  in  Southwark. 

ONE  Riod  was  charged  to  the  poor's  rate  in  refpeft  of  ^^*^'**',.**/v 
his  being  an  occupier  of  a  meeting-houfe  where  he  preach- ^oriiabicu 
cd,  and  on  appeal  to  the  (effions  thev  difcharged  him,  and  the  poors  rau. 
order  being   brought    up   by  certforarij    it    was   confirmed. 
I.  Becaufe  as  a  preacher  he  is  no  more  chargeable  as  an  oc- 
cupier Aan  any  of  his  audience;  it  is  not  ftated,  that  he  let 
out  pews,  fa  as  fiy  make  him  a  perfon  that  occupies  and  reaps 
i^pr^t  firom  it.     2.  If  he  was  liable,  yet  it  muft  be  exprefly 
aBeged,  and  the  charging  him  in  ri^ef  Qfbit  being  an  occupier 
i»  too  uncertain^ 

Dofflinos 
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I 

Dominus  Rex  verfus  Inhabitantes  de  Portfmouth. 

^^^iv^lSd  T ^  169^*  '^  was  ftatcd,  that  a  pcrfon  was  hired  by  a  captain, 
c.  lit  needed  '  JL  ^^^^  was  quartered  2X  Port/mouth  as  a  weekly  fervantj  and 
not  be  hired  for  that  he  Continued  there  forty  days,  and  was  muftered  as  a 
^  and'kenu  ^^"^"^^^  foldier :  and  this  being  before  the  aft  3  tf  4  /i^.  EjT 
1^3/  M.  r.  XI.  the  queftion  was,  whether  there  fhould  not  have 

Fortefic.  Rep.    been  a  hiring  for  forty  days  and  notice*     As  to  the  notice,  it 

l^ia  CaCuc  ^^^  ^^^^  "^^  ^^  ^^  ncccflary  on  the  authority  of  the  cafe  Rex 
V.  Warminfier^  ante^  470.     And  as  *  the  retainer,  it  was  held 
that  it  need  not  be  for  forty  days,  but  that  a  continuance  forty 
days  under  any  retainer  was  fufHcient.     But  the  court  quafhed 
,v  the  order,  becaufe  it  was  not  faid  that  he  ftaid  as  a  fcrvant 

.       forty  days ;  on  the  contrary  it  appears  he  was  muftered  as  a 
foldier,  and  there  can  be  no  intendment  either  way. 

Between  the  Parifhes  of  Paulfcury  and  Woodon.    . 

» 

A  cWW  «ty  "T  TPON  a  fpecial  order  of  feffions  the  cafe  appeared  to  be, 
fr^^i'^  U  *a^  *  i"^  with  his  wife  and  child  were  fettled  in 
mother  after  the  Paulfbury  at  his  death:  after  which  the  wife  removed  to  a 
Cither*!  detth.  copyhold  of  her  own  in  tVoodon^  and  carried  the  child  being 
a  SeffJcaV!  f24!  fourteen  years  old  with  her,  and  it  lived  there  many  years.' 
pi.  116.  And  now  jucame  to  be  a  queftion,  where  the  child  was  fettled; 

^18?^^'  ^*^P'  and  the  julnccs  adjudge,  that  it  gained  no  fettlement  with  the 
Caf.'  temp.  mother,  and  therefore  fend  it  back  to  the  father's  fettlement 
Hardw.  169.      in  Paulfbury.  • 

Barnard.  B«  R. 


XX. 


foi.  179.  '    And  upon  confidcration  the  court  quafhed  the  order,  fay- 

e  Burr.  Rep.     }ng   it  had  been   adjudged   to   be   fettled  with  the  mother, 
w».  Mich.  I  Geo.  between  the  Parijhes  of  St.  George  and  St.  Catha-^ 

rine.  But  faid,  if  it  had  been  res  Integra^  they  ftiould  have 
doubted,  whether  a  fettlement  gained  under  the  head  of  the 
family,  could  be  divefted  by  a  derivative  one  from  the  info* 
rior. 

Swayne  et  al'  verfus  Wallinger, 

At  Guildhall,  coram  Eyre  C.J. 

Kotc  of  above  A   Commiffion  of  bankruptcy  iiTued  in  1726,  and  the  debt 

|ix  years  ftand-  j^^  of  the  petitioning  Creditor  appeared  to  •be  a  promiflbry 

commiffion  of  ^^^^  in  17 14*     And  the  Chief  Juftice  allowed  it  to  be  good, 

bankruptcy.  faying  that  though  fix  years  were  paiTcd,  he  could  not  prefume 

•  See  the  con-  it  to  bc  barred.     Strange  pro  deP.  * 

trary  held  in 

Mofelj  37.which  cafe  ii  Uw^  but  this  Jtems  not. 

Sir 
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Sir  William  Saundcrfon  verfus  Brignall. 
At  Guildhall,  coram  Pengelly  C.  B. 

TH  E  plaintiff  brought  an  aflion  of  the  cafe  for  fees  due  to  Fees  to  uAcr  of 
him  as  u(her  of  the  black  rod,  and  obtained  a  verdift,  ^^^^^  *^  «co- 
Strange  pro  def.  s-cl'i  MoJ. 


A 

delive 


Dominus  Rex  verfus  Johannem  Ward,  Arm*. 

N  information  was  exhibited  in  the  name  of  the  Attorney  Ofwhatpapm 
General,  charging  that  Mr.  Ward  extftcns  onerabilis  to  » forgcr>  may  be 


10. 


liver  to  the  Duke  of  Bucks  715  tun  and  one  quarter  of  allum  ^^"*'"'"«;*  «^ 

,  ,.  .  •       '^     1*  1         •  i_   •  1    /•        t  1  .        ccmmon  law. 

ad  eertum  diem  jam  praeteritumy  did,  with  intent  to  defraud  him  L.  Raym.  1461. 
thereof,  forge  an  indorfement  on  the  back  of  a  certificate  in  Barnard  K.  B« 
the  words  and  figures  following,  •*  Mr.  John  Ward^  I  hereby 
^'  order  you  to  charge  660  tuns  and  one  quarter  of  allum  to 
'^  my  account,  part  of  the  quantity  here  mentioned  in  this 
^  certificate,  and  for  your  fo  doing  this  fhall  be  your  difcharge. 
**  Buckingham.  Jpril  30,  I706»"  The  information  likewife 
charges  a  publication  ot  it  knowing  it  to  be  forged.  Upon 
Not  guilty  pleaded,  it  was  tried  at  the  bar,  and  a  verdidl 
found  for  the  King  in  Eafter  term  12  Geo.  The  defendant  ab-> 
fconded  till  the  lafl:  day  of  Michaelmas  term,  when  he  volun- 
tarily came  into  court,  and  defired  to  be  bailed :  but  the  court 
refuted  it,  and  fp>  he  was  committed. 

And  now  in  Hilary  term  his  counfcl  (Mr*  Hungerford^  Mr. 
KeteWejy  Mr.  Filmer^  Mr.  Bootleg  and  Mr.  Strange)  took  fome 
objections  in  arreft  of  judgment,  and  what  they  principally  re-* 
)ied  upon  were  thefe, 

I.  That  this  is  not  fuch  a  paper,  of  v/hich  a  forgery  could 
be  Committed  at  common  law.  7^his  is  laid  as  an  oftcnce  at 
common  law;  and  'Hawkins  in  Wis  Pleas  cf  the  Crctvn  182. 
fays,  that  it  muft  be  of  a  matter  of  record,  or  any  other  au- 
thientick  matter  of  a  publick  nature,  as  a  deed  or  will :  other 
writings  of  an  inferior  nature,  as  forging  the  hand  of  an  autho^ 
rity  to  receive  rent,  counterfeiting  a  letter  made  in  another  man's 
name,&r.  are  (fays  he)  more  properly  puniihableas  cheats  on 
the  33  //.  8-  e.  i.  In  Cro.  EL  166.  it  is  held  not  a£lionable, 
fo  fay,  **  You  have  falfely  forged  your  father's  hand,  and 
**  thereby  falfely  have  procured  your  father's  tenants  to  pay 
"  their  rent  to  you ;"  becaufe  it  would  not  be  fbrgcry>  if  he 
had  done  fo.    1  RfiB.Jinbb. 

Vol.  ir.    .  3  C  a.  It 
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2.  It  docs  not  appear  he  was  chargeable  to  deliver  the  allunf 
at  the  time  he  did  the  fa£l.  Exifiem  onerabilis  is  at  the  time 
of  the  information,  and  then  it  wants  one  neceffary  ingredient 
to  make  it  a  forgery  at  common  law,  which  is,  that  it  be  to 
fomebody's  damage. 

Mr.  Attorney,  Mr.  Lee^  Mr.  Marjhy  Mr.  Fazakerleji  and 
Mr.  Vernejl  e  contra  argued,  that  this  was  a  forgery 'at  com- 
mon law  ;  and  that  it  was  the  higheil  reflexion  upon  the  law, 
to  imagine  there  ever  was  a  time,  wherein  fuch  a  fa<^  as  this 
was  not  punifhable  by  the  law  of  England.  As  to  the  paflage 
in  Hawkinsy  it  is  not  warrrantcd  by  the  authorities  quoted  in 
the  margin,  and  he  has  laid  it  down  much  too  large.  Sti.  I2. 
is  an  indiftment  at  common  law,  for  forging  letters  of  credit 
to  raife  money,  and  no  body  imagined  it  did  not  lie  ;  and  there 
it  is  laid  that  he  aftually  received  money  upon  it,  which  makes 
the   cafe  an   anfv/er  to   both  exceptions.     ^  Alod,  lyj.    Salk. 

?42.  Indictment  for  forging  a  bill  of  lading,  i  Std.  142. 
Counterfeiting^  a  protection  from  a  member  of  Parliament. 
Salk.  406.  Hi/.  32  Car.  2.  rot.  35.  Rex  v.  Sheldon^  for  forging^ 
a  bill  of  exchange.  Ray,  81.  The  like  for  forging  a  warrant 
of  attorney.  Mich.  6  Geo,  Rix  v.  Ward  (a  brother  of  the 
defendant).  Indictment  for  forging  a  promiffory  note,  and 
laid  at  common  law^  and  never  imagined  it  was  not  an  offence;, 
and  the  defendant  was  convidted.  1  Sid>.  71.  7^  Leon,  170. 
is  for  forging  the  entry  of  a  marriage.  It  could  npt  be  an  in- 
dictment as  a  cheat  on  the  33  hi,  8.  becaufe  there  muft  be 
an  acflual  ohtulnlngy  upon  that  ftatutc. 

A«  to  the  exijlcm  oiicrahirn^  it  is  not  neceflary  to  (hew  an 
actual  damage,  a  pofiibility  of  damage  is  fufficient.  There 
was  no  money  railed  in  the  cafe  in  StiUs,  And  if  it  was  a 
bond,  the  party  cannot  be  hurt  by  a  forged  one,  and  yet  the 
forger  (hall  be  punifhed.  The  jury  have  found  that  it  was  done 
with  defign  to  avoid  the  delivery,  and  defraud  thp  Duke,  which 
is  fufiicient.  But  to  take  it  as  ftrong  as  poflible,  and  make 
exifiem  relate  tc  the  time  of  the  information  ;  yet  furely  it  will 
be  a  forgery,  though  done  before  the  time  was  actually  come 
in  which  he  was  to  deliver  it.  If  a  man  is  to  pay  money  at  a 
future  day;  (hall  his  forging  a  releafe  before  the  day,  and 
keeping  it  by  him  till  the  time  comes  to  make  ufe  of  it,  be  no 
crime?  If  it  imports  a  prejudice,  it  is  a  crime  at  common  law. 
Mo,  tic)»   iV!?)'99. 

To  this  it  was  replied  by  Mr.  JFard*s  counfel ;  that  no  cafe 
was  cited  wlic.rc  it  was  determined  to  be  an  offence  at  common 
law,  and  the  precedents  cited  i^^StA  fub  Jileniio.  That  there 
was  no  reflection  on  die  Jaw,  for  tnis  ever  was  punifhablc^ 

•   -  though 
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Adugfa  not  as  a  forgery,  but  a  cheat :  they  did  not  fay  it  was 

ju  crime,  but  it  was  not  this.   That  this  was  an  obtaining  within  ^ 

33  H.  8.  becaufc  he  obtains  a  right  to  keep  that  allum,  which 

otherwife  he  would  be  obliged  to  deliver  to  the  Duke.     And 

the  preamble   of  5  Eliz.  c.  14.  which  takes  notice  of  thefe 

offences,  and  calls  them  notable  ones ;  yet  complains  of  the 

mild  punifhment  that  was  inflidled  at  common  law,  which  is 

an  argument  they  were  not  puniihed  as  forgeries. 

Per  cvrianty  As  there  is  no  judicial  authority  on  either  fide, 
we  muft  take  it  Up  upon  the  reafon  of  the  thing.  There  is  no 
reafon  why  this  (hould  not  be  punifhed  as  a  forgery,  as  well  as 
if  it  was  a  deed ;  the  injury  may  be  as  great,  or  greater,  for  the 
value  may  be  100,000/.  in  one  cafe,  and  a  deed  perhaps' afFeft 
only  a  fmgle  acre  of  land.  The  ftatute  5  Elix.  (hews  this  to 
be  a  crime,  by  ufing  the  word  writings^  in  contradiftinSion  to 
deeds.  It  cannot  be  profecuted  as  a  cheat  at  common  law, 
without  an  a£hial  prqudice,  and  that  is  an  obtaining  on  the 
33  H.  8.  The  cafe  cited  out  of  Cto,  is  not  law,  and  furely 
thofe  words  are  acHonable.  Regina  v.  Trovers  w3ls  for  forging 
an  indorfement  on  an  army  debenture,  and  laid  as  at  common 
law.  The  reafon  why  we  do  not  meet  with  ancient  determina- 
tions is,  becaufe  perfonal  credit  was  formerly  fmall,  and  thefe 
writings  not  made  ufe  of.  It  is  not  neceiTary  to  (hew  an  adual 
prejudice,  a  poiBbility  is  enough  ;  and  here  it  appears,  there 
would  have  been  one,  if  the  forgery  had  ftood.  Judicium  ^0 
Rtge. 

Afterwards  he  was  fentenced  to  ftand  in  the  pillory  before 
Wtftminfier-haU  gate,  (which  he  did)  to  pay  500/.  and  find 
fureties  for  feven  years,  and  commitment  till  all  was  performed. 

Dominus  Rex  verfus  Robertum  Mann.     In  Scaccario. 

UPON  5  OSiober  y  Geo.  Mr.  Baron  Price  granted  his  fat  Ajifxtentc?n 
for  an  extent  againft  Daniel  Norcoit  and  Jofcth  Norcott,  ""^  ^^  -ntcdai.i 
Whereupon  an  extent  was  taken  out  in  London ^  tejle  6  July  anno  ttjit  at  the  day 
6  Geo.  which  was  the  laft  day  of  the  Trinity  term  preceding,  jt  iffucs,  though 
and  it  was  fubfcribed  at  the  bottom  of  the  vfx\X.fa6f  per  warrant'  "^m.^"^  ^' 
Baron  Pr.ice^    daf  5  die  0^*  anno  7   regni  Regis.      Upon  this  cilb.  Eq.  R<?p. 
extent  an  inquifition  is  taken,  and  feveral  goods  and  debts  are  2*0.  S.P.  s.c. 
found  ;  and  then  the  defendant  Mann  comes  in  and  claims  pro-  j^"  5^^*  g.^', 
pcrty  in  the  debts  and  efFefts  ;  and  to  make  it  out  he  firft  prays 
oyer  of  the  bond  entered  into  by  the  Norcctts  to   the   crcwn, 
which  appears  by  the  condition  to  be  a  fecurity  for  Jeay  and 
Dffwfe  as  receivers  general  of  the  county  of  Huntington.     Then 
he  prays  oyer  of  the  extent  and  the  fiaty  quibus  le^is,  he  plcaJs, 
that  by  the  coiirfe  of  the  Exchequer  thefs  writs  have  time  out 

3  C  2  of 
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of  mlnil  iducd  out  of  term  by  virtue  of  a.  Baron's  fiat^  artd  notf* 
otherwifc  ;  that  thtfi^t  in  this  cafe  was  granted  5  O£lober^  and 
not  before,  an4  that  the  writ  of  extent  in  rei  veritate  ifTued^ 
the  did  5  O^iohery  and  not  before.     That  the  fcveral  peribas 
named  in  the  inquifition  to  be  debtors  to  the  Norcottiwer^  ((> 
indebted  long  before  the  extent,  and  at  the  time  of  the  z&  of 
bankruptcy  after  mentioned,  and  that  the  Norcotts  before  and 
at  the  time  of  the  faid  bankruptcy  were  pofleiTed  of  the  effe^ 
found  by  the  inquifition,  and  being  fo  poflcfTed  of  thofe  debts 
and  e.fFe£b,  a^d  the  Norcotts  havmg  for  feveral  years  been  gold- 
fmiths  and  partners,  they  became  kodebted  to  the  defendant' 
Mann  and  others  in  500/.  and  3  Od$ber  7  Geo^  withdrew  froai^ 
their  houfe  for  fear  t)f  being  arrefted  for  juft  debts,  and  with 
intent  to  defraud  their  creditors,  and  thereby  committed  an  a& 
of  bankruptcy.     That  upon  the  fame  3  October j  a  petition  wafc 
exhibited  by  the  creditors,  and  a  comimiilioa  of  bankruptcy 
iflued  againft  the  Norcctts^   Ujli  3,  OMabtiy  anno  7  Geo.  upon 
which  the  commiflioners  met  the  next  day,,  and  found  thenv 
to.  be  bankrupts ;  and  that  they  being  poiTefled  of  the  eiGi£i& 
and   intitled   to  the  debts   mentioned  in  the  incuiifitioa;  the 
commifRoners  the  fame  4  Odiober  aligned  to  the  defendant  all 
the  goods,  chattels,  debts  and  efie<As  of  the  NonottSy  in  truft 
for  himfelf  and  the  other  creditors,  by  virtue  whereof  the  de- 
fendant was  pofleiTed,  and  fo  continued  till  the  fherifffeized  01^ 
the  extent :  and  then  traverfes,  that  at  the  tuwr  (^  the  ia«[uifi<- 
tiop  the  perfons  therein  named  were  debtors  to  the  N^aitUt  ^ 
tfeat  the  Norcotts  were  intitled  to  the  goods  mentioned  in  th© 
inquifition,  \vhercfore  he  prays  an  amoveas  manus^    To  this 
plea  the  Attorney  General  demurs,  and  ibews.  for  caufe,  that 
the  defendant  ought  not  to  have  had  oy£r  of  the  faty,  and  thai; 
.    the  traverfe  is  double  j  and  the  defendant  joins  in  demurrer. 

Bootle  pro  Rege  argued,  that  this  was  an  ill  plea  both  in  form 
and  fubilknce;  and  as  to  the  form, 

1.  That  the  traverfe  was  immaterial,  the  former  matter  f<it^ 
forth  in  the  plea  confeffing  and  avoiding  the.  crown's  tide,  upoa 
any  part  of  which  matter  the  crown  might  take  iflTue.  Dy.  366-. 
Mo,  551.  Or  if  a  traverie  was  neceflary,  yet  the  firft  traverfe. 
covers  the  whole,  and  there  was  no  occasion  for  the  fec«nd> 

2.  The  fiat  is  not  material,  and  it  is  what  the  defendant 
ought  not  to  have  oyer  of.  7  £.  4.  18.  20  £•  4*  8.,  10  H.i^ 
18. 

3.  It  is  improper,  to  plead  that  a  writ  Ifliied  at  a  tima 
which  is  contrary  to  what  the  writ  itfelf  imports.  1  Sid,  27  f»^ 
The  Jlai  is  on))*  to  contruul  the  clerks^  but  has  no  operation  a& 

to 
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lt>  Ac  tejie  of  the  writ :  the  emanation  of  it  is  the  act  of  the 
roart,  and  not  of  a  fingic  baron  ;  and  if  a  writ  ifl'ucd  without 
lOij  fiatj  yet  it  would  fall  within  the  rule  ;  Fieri  non  dcb^U 
fa^han  valet ;  like  the  cafe  of  an  execution  whereon  the  (heriff* 
treaks  open  doors,  the  execution  is  well  executed,  thoug^^i  the 
iherifF  has  done  more  than  he  can  warrant. 

As  to  the  fubftance  of  the  plea,  I  do  infift  that  the  court 
may  antedate   an  extent,  and  this  extent  bearing  tejh  6  Jtfly^ 
will  bind  the  goods  from   that  time,  8  Co.  171.  and  then  it 
over-reaches   the   bankruptcy   and   alignment.      This  is   no 
more  than  what  is  done  every  day  in  the  cafe  of  the  fubjcct, 
who  takes  oat  his  execution  tcjie  the  laft  day  of  the  preceding 
Ccrm  ;  and  which  had  the  fame  cfft&,  at  common  law,  to  bind 
the  goods  from  the  tejle^  •s  the  execution  of  the  crown  has 
Jiow.     The  King's  prerogative  is  ab  origine  Irgis^  GodL  250* 
and  he  might  take  the  body  of  his  debtor,  though  the  Tub- 
je&  could  not,    till   the    writ   of  capias  ad  fatisfacicndum   was 
•given  by  ftatute.     He  might  break  open  a  houfe  on  his  exe- 
cution, which  could  not  be  done 'upon  an  execution  at  the 
futt  of  a  fubjed.     5  Cb.  91.     Sir  T.  Jones  234-     He  might 
grant  a  nrote6Uon  againft  any  fubj eel's  demands   upon   the 
King's    debtor,    till   the    debt   of    the   crown   was   fatisfied. 
F,  N.  B.  28.     R^^ijl*  281.     And  if  in  this  cafe    he  might 
have  granted  the  Norcotts  a  proteflion,  the  other  creditors  are 
not  in  a  worfc  condition  upon  this  extent.     The    court  of 
Exchequer  is  a  court  of  revenue,  and  muft  iflue  fuch  procefs, 
and  of  fuch  tefte^  as  the  nature  of  the  cafe  requires.    41  E.  3. 
Fttxh.  Ex.  38.    Dy.  197^     45  E.  3.     Fitzh.  Decies  tantum  12. 
GftS.  290.     In  Dy.  67.  an  extent  came  before  a  liber  at:  ^  and 
the  (herilF  was  dircttled  to  prefer  the  King.     Before  the  ftatute 
of  frauds  and  perjuries  the  fubjeft  had  the  faine  right,  which 
the  crown  (as  not  being  bound  by  the  ftatute  of  frauds)   re- 
tains to  this  day,  Cro.  EL  174.      i  Leon.  304.     Oo.  El.  440, 
M»,2i^  873.  and  fhould  over-reach  any  fale,  though  for  a 
valuable    conftderation.      i   Sid.  27  li      Or  even  though  the 
party  was  dead,     i  Mod.  188.      I  Leon.  245.     Trin.  1 1  JV,  3. 
B.  k.  Oats  y.  Dr.  JVoodivard.     Trin.  9  TV.  3.  B.  R.  Pennoir  J-^='y«-  7^^- 
V.  Brace.     Are  not  the  inconveniencies  in  thofe  cafes  as  great  u  kaym.  244. 
as  in  this  I 

But  if  it  (hould  be  doubted,  whether  this  writ  could  be  thus 
iffued  at  common  law  ;  yet  I  apprehend  that  by  the  ftatute  • 
^^  H.  8,  f .  39.  §  7,  8,  25.  the  court  have  this  power.  It  is 
Jett  to  them,  to  iflue  procefs  for  the  King's  debt  according  to 
their  difcretion  ;  the  words,  after  giving  inftances,  are  or 
uherwife  at  their  difcretion.  This  is  a  cafe  wherein  to  cxercife 
that  dU^retiop  ;  it  appears  the  crown  is  to  be  over-reached  by 
thefe  hafty  proceedings  upon  the  commifTion,  which  will  have 
diis  confequence,  to  fweep  away  the  cffe£ls,  and  totally  ex* 

3  C  3  elude 


75^  Hilary  Term  13  Geo, 

elude  the  King^  who  cannot  come  in  and  prove  his  debt  upoiji 
the  commiflion  j  and  the  only  fence  we  had  againft  thofc  quiclp 
proceedings  was,  by  tefting  our  writ  backward.  A  debtor 
might  be  protefted  for  two  years,  Regijl.  281.  we  only  carry  it 
back  for  three  months.  In  Hardr.  125.  2i  diem  claufit  extremum 
was  made  tefie  the  laft  day  of  the  precedent  term,  and  held 
right  ;  and  in  July  1712,  Regina  v.  ElUm  it  Farringdorty  an  ex- 
tent was  ordered  to  be  made  out  tejie  8  November  171 1. 

This,  in  its  nature,  is  a  cafe  of  great  confequence  to  the 
crown,  and  will,  in  many  inftances,  be  of  dangerous  tendency^ 
if  the  crown  cannot  have  the  liberty  of  fencing  againft  thefe 
expeditious  proceedings  upon  commiflions,  which  are  taken 
out  without  notice,  by  making  the  procefs  in  fuch  a  manner 
as  fliall  fecure  the  debt  of  the  c^^wn.  Therefore  the  plea 
being  ill,  both  in  form  and  fubftance,  I  pray  judgment  for  the 
King. 

OUb,  Eq.  B.«p«       Strange  contra^  It  is  truly  faid,  that  this  is   a  matter  whicU 
**o.  very  much  concerns  the  crown  in  point  of  revenue,  and  that 

your  Lordfhip  will  at  all  times,  and  upon  all  occafions,  take 
partkrular  care  of  the  prerogative  :  but  I  may  be  admitted  at 
the  fame  time  to  obferve,  mat  this  is  a  cafe  too,  wherein  the 
property  of  all  the  fubjefts  of  England  is  very  highly  afFeftcd  i 
for  if  the  pra£lice  which  is  now  contended  for  be  allowed  tp 
prevail,  no  man  can  be  fare  in  tranfafting  with  another,  who 
has  any  thing  to  do  with  the  money  of  the  crown. 

The  cafe  has  been  fairly  opened  by  Mr.  Bootk  as  it  ftands 
upon  the  record  ;  and  as  to  the  obieSion,   that   we  are   im- 
proper to  take  advantage  of  the  antedating  the  extent,   upon  a 
plea,  as  averring  againft  the  record,  which  imports  it  to  have 
iflued  on  the  6th  of  July ;  I  muft  own  I  am  a  little  furprized 
to  find  that  matter  to  ftrongly  infifted  upon,  after   what  has 
already  pafled   in   this  caufe.     It  is  in  ^e  memory  of  every 
body  who  attends  this  court,  how  much  we  prefled  to  have  this 
writ  fuperfeded,  as  a  Writ  that  had  irregularly  iflued  j  and  we 
then  offered  the  diftinftion  between  an  erroneous,  and  an  irre- 
gular proceeding,   that  one  might  be  taken   advantage  of  by 
writ  of  error,  or  by  plea,  and  that  the  other   (which  depended 
upon  the  practice  of  the  court)  was  proper  to  be   redrefled  by 
motion  ;    but  the  court  being  of  opinion,  that  we  might  have 
advantage  of  this  matter  upon  a   plea,  we    acquiefced  ;     and 
♦      having  now  pleaded  it  in  confequenceof  that  opinion,  it  is  very 
extraordinary  to  fee  how  the  argument  is   turned  upon  us  by 
the  other  ftde  :  when  we  moved  on  the  irregularity,  we  were 
t  )ld  by  ihcm  it  was  a  matter  we  might  have  advantage  of  bj 
pica  ;    and   now  >ye  have  pleaded  it^    they  objeft  againft   11 
for  that  rcafon, 
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In  Lutw.  322.  I  L€V.  173.  I  Sid.  273.  there  arc  inftances 
of  thcfc  averments,  that  writs  did  not  illue  till  a  day  fubfc- 
(jucnt  to  the  tcjlt :  I  cannot  fay  the  judgment  of  the  court  is 
either  way  upon  thofc  cafes,  but  fmce  in  this  cafe  the  court 
have  already  given  their  opinion,  that  this  was  a  matter  plead- 
able, I  do  not  think  myfclf  any  otherwife  concerned  to  anfwer 
this  objedion. 

If  I  rightly  apprehend  the  defign  of  the  court  in  rcfufing  to 
relieve  us  upon  a  motion,  it  was  in  order  for  the  moil  folcmn 
determination  of  a  point  of  this  prodigious  coiifcquence  ;  and 
fmce  this  was  a  method  not  invented  by  us,  but  prcfcribed  by 
the  court,  in  order  to  bring  that  point  before  them  in  judg- 
ment ;  I  little  expedled  to  hear  a  matter  of  form  initiled  on, 
when  I  apprehended  wc  fliould  be  confined  to  the  merits  of 
the  queftion  ;  and  as  it  was  brought  before  the  court  upon  re- 
cord with  that  only  view,  wc  mult  rely  upon  the  juftice  of  the 
court,  that  weihall  fuffer  no  prejudice  by  the  putting  this  quef- 
tion  into  one  or  other  method  of  determination. 

.  Taking  it  therefore  for  granted,  that  we  are  properly  before 
the  court  upon  this  plea,  I  (hall  beg  leave  to  obferve,  that  Mr. 
Attorney  having  demurred  to  the  plea,  has  thereby  admitted 
all  the  &£ls  contained  in  our  plea,  {viz.)  that  in  reality  the  ex- 
tent did  not  iffue  till  5  OSioher^  before  which  there  had  been 
a  regular  commifHon  of  bankruptcy  and  alignment  :  and  that 
this  is  a  bar  to  the  extent  appears  from  Capers  cafe,  2  Show. 
480.  where  a  prior  commifHon  of  bankruptcy  and  afiignment 
was  held  a  good  plea  to  an  extent.  So  2  Roll.  Abr.  158.  G.  2* 
where  a  fubjedl  extended  lands  and  goods,  and  after  feizure, 
but  before  a  liberate^  there  came  a  prerogative  writ,  which  had 
place,  becaufe  there  was  not  an  a«5lual  execution  of  the  Uhe^ 
taU^  as  there  was  not  likewife  in  the  the  cafe  cited  out  of  Dpr  \ 
but  in  that  cafe  it  is  not  pretended  it  would  have  avoided  the 
fubje£l*s  extent,  in  cafe  tliere  had  been  a  compleat  execution. 

That  thefe  writs  iflue  tefted  in  vacation,  is  a  fa£l  nobody 
will  deny :  your  Lordfhip*s  records  afford  a  thoufand  inftanccs 
of  that  nature,-  and  none  of  them  bear  tejle  before  thtfat^  ex- 
cept in  one  inflance,  which  I  (hall  account  for  by  and  by : 
that  in  Capers  cafe  was  tcjle  24th  December^  which  muft  neccf- 
farily  be  out  of  term. 

But  then  it  is  objefted,  that  the  fubject's  execution  bears 
tfjle  the  laft  day  of  the  preceding  term,  and  that  at  common 
law  the  goods  were  bound  from  that  time  ;  and  why  then,  fay 
tfaev,  fbould  the  crown  be  in  a  worfe  condition  than   the  fub- 

3  C  4  jea. 


754  Hilary  Term  13  Geo. 

jeft,  cfpccially  fmce  it  muft   be   admitted,  that  the  crown  is 
iiot  bound  by  the  ftatute  of  frauds  and  perjuries. 

To  this  I  anfwer.  That  there  is  a  very  material  difFerenco 
between  the  cafe  of  the  crown  and  that  of  the  fubjeS ;  the 
fubjeft,  it  is  true,  has  his  writ  ujle  the  laft  day  of  the  preced- 
ing term,  becaufe  he  has  run  through  the  whole  courfe  of  a 
judicial  proceeding,  and  his  caufe  was  ripe  for  execution  at 
that  time,  and  he  can  have  no  procefs  tejle  out  of  term ;  where- 
as the  King  by  his  prerogative  may  have  execution  awarded  out 
of  term,  and  that  in  the  firft  in(lance  :  and  if  he  has  an  im* 
mediate  execution  upon  that  award,  he  is  not  in  a  worfe  con- 
dition than  the  fubjc^S ;  nay,  he  is  in  a  much  better,  for  the 
fubjedl  muil  (lay  till  the  next  term,  if  his  caufe  was  not  ripe 
for  execution. 

And  this  differs  it  from  the  cafe  of  a  certiorari  made  out  ia 
vacation  teJIe  the  laft  day  of  the  preceding  term,  where  there  is 
a  neceflity  to  te/ie  it  in  term  time,  it  not  being  a  prerogative 
writ  J  and  befides,  it  is  of  no  confequcnce  in  the  cafe  of  a  rrr- 
tkrari^  which  removes  all  orders,  though  after  the  tefie^  fo  as 
(hey  be  before  the  return. 

And  I  take  the  true  rcafon  why  this  Is  not  provided  againfl 
by  the  ftatutc  of  frauds  is,  that  it  was  not  a  practice  fo  much 
as  thought  of  at  that  time,  it  was  certainly  a  cafe  within  equal 
mifchief.  No  doubt  but  there  have  been  many  occafions  to 
antedate  extents  before  this  ;  and  the  never  doing  it  till  now 
is,  according  to  Littleton^  a  ftrong  argument  ^gainft  the  legality 
pf  doing  it  at  all,  Capel's  cafe  cited  before  was  2  Jac.  2.  and 
even  then  there  was  no  thought  that  it  might  have  been  te/icd 
backwards,  fo  as  to  over-reach  the  ailignment,  though  every 
body  knows  matters  of  prerogative  went  very  high  at  that 
(imc. 

And  as  this  is  a  novelty  in  law  and  praftice,  I  beg  leave,  in 
the  next  place,  to  confider  a  little  what  will  be  the  confequence 
of  it.  The  goods,  without  queftion  will,  in  the  cafe  of  the 
crown,  be  bound  from  the  award  of  executio|i,  ^cording  ta 
Sir  Gerard  FicetivGod's  cafe,  8  Co.  J71.  Now  the  award  of  es^e- 
cution  is,  in  point  of  time,  the  tejfi^  of  the  writ ;  fo  that  all 
tranfaftions  by  the  bankrupts,  all  fales  bona  jidi  for  a  valuable 
confideration,  and  all  payments  by  them  made  in  the  way  of 
trade,  between  6  ^u^y  and  3  Qsiober^  will  b^  avoided  j  which 
will  introduce  great  confufign, 

By  the  law  the  King's  execution  relates,  as  to  land,  from  tho 
date  of  the  bond  ^iv^n  to  the  King,  and  as  to  goods,  from  the 


Hilary  Term  13  Geo.  755 

tward  of  execution  ;  but  by  this  meant  it  may  be  made  to  re- 
late to  a  time  precedent  even  to  the  being  in  debt ;  for  a  debt 
may  be  contra^d  in  vacation,  and  the  execution,  according 
to  this  new  practice,  ihall  iffue  before  any  debt.  The  proceis 
muft  be  awarded  for  the  debt,  and  muft  recite  the  bond  entered 
into  to  the  crown  :  in  this  cafe,  indeed,  it  was  four  days  old  at 
the  tejU  of  the  writ ;  but  what  an  abfurdicy  will  it  be,  if  it  ihould 
happen  to  bear  date  after  the  term  ?  which  may  be  the  cafe.  It 
has  been  thought  a  little  hard,  to  make  it  relate,  as  to  lands,  to 
the  dace  of  the  bond,  which  could  not  appear  to  a  purchafer : 
but  it  will  be  much  harder,  if  it  be  (iiiFered  to  relate  to  a  time 
before  the  being  in  debt. 

The  pracHce  of  every  court  is  the  law  of  that  court ;  and  it  Hardr.  9S. 
has  been  fo  ftridly  adhered  to,  that  in  the  cafe  oi  BtiudUy  a  ^^'^^;*°7. 
pradice  of  feven  years  only  was  allowed  to  prevail  againft  the  2  Sek  c^.  y^ 
exprefs  words  x>{  an  aft  of  Parliament.  3  Bur.  Rep. 
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I  would  therefore,  in  the  next  place,  confider  this  writ  upon 
the  praftice,  and  the  33  Hen.  8.  c.  39.  §  35-  That  aft  fays, 
^^  That  the  King's  procefs  (hdl  be  preferred,  and  he  fliall  iirft 
"  have  execution,  fo  always  that  the  King*sfaid  fuit  be  taken  and 
^  commenced^  or  procrfi  awarded  for  the  faid  debt  at  the  fuit  of 
^'  the  King,  before  judgment  given  for  the  faid  other  perfon." 

Upon  this  aft,  I  take  it,  the  fuit  muft  be  faid  to  be  then 
taken  and  commenced,,  when  the  firft  ftep  is  made  towards  pro- 
ceeding to  execution.  The  firft  ftep  to  be  taken  is  to  procure  the 
jbf  of  a  Baron,  and  then  it  is  that  in  faft  the  procefs  is  award- 
ed ;  fo  that,  upon  the  foot  of  the  aft  of  Parliament,  this  was 
not  a  fuit  taken  or  commenced,  or  a  procefs  awarded,  till  the 
tfEgnment  of  the  defendant  had  taken  place.  It  is  faid  that  the 
court  has  a  difcretionary  power  by  the  ftatute  33  Hen.  8.  but 
that  is  only  to  aft  according  to  law  y  the  ftatute  does  not  leave 
it  to  your  Lordfliip's  difcrction  to  aft  contrary  to  law,  which 
is  what  is  contended  for  by  the  other  fide.  This  court  will 
take  notice  of  its  own  praftice,  and  therefore  fince  it  appears 
upon  the  record,  that  there  was  no  fiat  till  5  OSfobery  you  will 
take  notice,  that  fuch  a  writ  as  this  could  not  iflue  accord- 
ing to  the  courfe  of  the  court :  and  then,  whether  we  can 
be  admitted  to  fay,  that  in  'faft  it  iflued  at  a  day  fubfequcnc 
to  the  te/ie^  will  not  be  material ;  fince  it  appears  to  the  court 
to  be  fo  without  our  averment. 

I  did  mention  before,  that  there  had  been  one  inftance  of  an- 
tedating an  extent,  and  that  was  the  cafe  of  The  Attorney  General 
V.  ^ajh  in  1713.  There  the  fiat  was  the  a4th  February^  and 
tbe  writ  taken  out  upon  it  was  teftt  t^e  laft  day  of  the  preceding 

term, 
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term,  which  was  l^iii  February :  and  after  great  connderaHon 
and  fearch  of  precedents,  that  writ  was  fet  afidc,  u{x>n  account 
of  the  novelty  and  confequences  of  fuch  a  practice.  So  that, 
as  to  precedents,  your  Lordfhip  will  confider  how  the  (rafe 
ftands.'  Here  is  a  new  fort  of  writ  taken  out,  and  the  only  in* 
ftance  of  fuch  a  writ  is  an  inftance  wherein  it  was  fet  afide ; 
they  who  would  introduce  this  pra(^ce,  are  to  juftify  it  by  pre- 
cedents, and  we  fay  there  are  none  on  that  fide,  but  that  every 
extent  which  bears  tejie  in  vacation  is  a  ftrong  precedent  in 
our  favour  ;  iince  if  it  might  have  been  tefted  in  the  precedent 
term,  it  is^  impoffible  to  think  fo  great  an  advantage  would  not 
have  been  taken. 

As  to  the  precedents  cited  by  Mr.  Bootky  that  of  a  diem  claujit 
extremum^  is  nothing  to  the  purpofc,  for  there  was  a  neceflity  to 
ufte  it  in  term,  it  not  being  a  prerogative  writ ;  and  as  to  the 
cafe  of  The  ^een  v.  EUins^  that  was  no  more  than  ordering  a 
new  writ  to  be  made  out  of  the  fame  teJie  and  return  of  a  former, 
that  had  been  loft,  and  for  which  there  was  a  regular^S^/. 

ir  this  be  a  prerogative,  it  is,  like  all  others,  to  be  proved 
by  ufage,  and  yet  there  is  no  pretence  of  ufage  to  fupport  it : 
if  the  crown  has  engaged  by  Magna  charta^  not  to  run  upon  the 
i\x\i]t&j  niji  per  legem  terrae^  let  them  (hew  us  the  lex  terrae  by 
which  this  extraordinary  proceeding  is  to  be  warranted. 

And  as  to  the  argument  drawn  from  other  prerogatives ;  that 
the  King  has  other  prerogatives,  which  may  be  as  inconvenient 
to  the  fubje<^  as  this,  and  therefore  why  fliould  he  not  have 
this ;  furely  that  is  the  moft  abfurd  way  of  reafoning  in  the 
world  :  we  are  upon  a  Angle  queftion,  whether  he  has  this  pre- 
rogative or  not ;  and  if  it  cannot  be  fhewn  he  has,  it  is  to  no 
purpofe  to  talk  of  protedlions  or  other  legal  prerogatives,  which 
^e  not  difputed. 

There  having  been  fo  great  an  alteration  in  this  court  fince 
the  time  of  the  motion,  it  may  not  be  improper  to  mention 
what  feemed  to  be  the  opinion  of  the  court  as  to  the  merits  of 
this  queftion.  Lord  Chief  Baron  Bury-i  and  Mountague^  were 
both  of  opinion,  the  writ  was  illegal,  and  would  have  fuperfed- 
ed  it ;  Mr.  Baron  Price  and  Mr.  Baron  Page  indeed  were  for 
having  it  pleaded  :  but  I  did  not  obferve  that  the  opinion  of  ei-^ 
ther  of  them  was,  that  the  writ  was  right. 

Your  Lordfhip  will  confider  this  extent  upon  the  foot  it  ftood 
on  6  Julyy  when  the  bond  was  but  four  days  old  ;  and  if  at 
that  time  there  was  no  ground  for  this  proceeding,  it  is  not 
to  be  fupported  by  matter  ex  poji  fa6iOy  by  a  n\ere  relation 
anci  iidtion  of  law,  which  ought  to  diveft  no  right  that  has 

beci\ 
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been  once  legally  vefted.  For  this  purpofe  I  beg  leave  to  men- 
tion a  cafe  that  was  in  B,  R.  Trin.  4  Gee.  fearing  v.  Dewberry r  Ante  97. 
there  a  landlord,  who  had  rent  due  to  him,  died  inteftate,  after  35^^^^'  ^*^' 
which  the  plaintiff  in  the  a<Stion  fued  out  execution  againft  the  8  Aniw  c,  14^ 
defendant,  who  was  the  tenant,  and  levied  the  debt  upon  it ; 
after  this,  adminiftration  was  committed  to  J.  S.  who  thereupon 
came  into  court  and  moved  for  a  rule  on  the  ihcrifF  to  pay  him 
^  year's  rent  out  of  the  money  levied,  purfuant  to  8  Jnn,  r.  17. 
urging  that  though  he  was  not  adminiftrator  at  the  time  of 
ferving  the  execution,  yet  as  foon  as  the  adminiftration  was 
committed,  it  had  relation  to  the  death  of  the  inteftate,  and 
be  might  bring  trover  for  goods  taken  between  the  death  of 
the  inteftate  and  the  commiffion  of  adminiftration.  But  the 
court  held,  that  relations  which  are  but  fictions  of  law,  fhould 
never  diveft  any  right  legally  vefted  in  another,  mefne  between 
the  death  of  the  inteftate  and  the  commiftion  of  adminiftration; 
and  that  the  plaintiff  in  the  aiSUon,  having  duly  ferved  his 
execution  before  the  adminiftrator  had  a  right  to  demand  his 
rent,  it  was  not  reafonable  the  plaintiff*  fliould  be  defeated  by 
any  relation  whatfoever :  they  did  not  in  that  cafe  deny  the 
authorities  which  give  the  adminiftrator  trover  by  relation, 
but  went  upon  a  diftin6lion  that  will  govern  this  cafe,  between 
relations  that  are  to  defeat  lawful  a£b,  and  fuch  as  are  to  punifti 
thofe  which  are  unlawful. 

* 

An  objedlion  was  taken,  (and  indeed  it  is  mentioned  in  the 
demurrer)  that  we  ftiould  not  have  had  oyer  of  the  fiat ;  but  if 
your  Lordfliip  cafts  your  eye  upon  the  writ  itfelf,  you  will  find, 
that  indorfed  upon  it,  and  made  part  of  the  record,  and  appears 
in  their  fetting  out  the  extent :  in  the  common  cafe  it  is 
marked  at  the  bottom  of  the  writ,  but  they  were  fo  fcnfible 
of  the  abfurdity  of  a  fat  in  O^ober^  for  a  writ  that  iflued  in 
July^  that  in  this  particular  inftance  they  have  deviated  from 
the  common  form,  and  have  modeftly  indorfed  it  upon  the 
back  of  the  writ. 

The  traverfe  is  objedled  to ;  but  furely  that  is  very  proper, 
and  the  crown  may  take  ifliie  either  on  the  inducement,  or  the 
traverfe  j  it  was  neceflary  to  put  the  matter  of  the  bankruptcy 
and  the  aflignment  in  iffue,  and  as  we  plead  to  the  inquifition, 
we  muft  traverfe  that  which  is  the  point  of  it :  and  it  is  not 
a  double  traverfe,  but  two  diftin6t  matters  ;  the  firft  covers 
the  debts,  and  the  fecond  the  effe£b  found  by  the  inquifition. 

Upon  the  whole  therefore,  it  is  certain  that  his  Majcfty  has 
many  great  and  valuable  prerogatives ;  and  may  he  long  live 
to  enjoy  them  in  their  full  extent.  Our  own  experience  of  the 
)ia|}|ijncfs  of  his  goyei^nment  may  afture  us,  that  be  deiires  oniy 

to 
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t6  make  the  law  of  the  land  the  meafure  of  his  adions  :  and  it 
is  fome  pleafure  to  oWerve,  that  this  Angle  attempt  to  ftretch 
the  prerogative  beyond  its  due  hounds,  proceeds  only  from  a 
private  difpute  between  two  to-obligors  in  the  fame  bond 
to  the  crown,  and  wherein  it  was  neccflary  to  make  ufe  of  his 
Majefty's  name,  though  he  is  not  at  all  concerned  in  point 
of  intereft.  It  is  one  article  of  the  bill  of  rights,  that  the  latfc 
King  had  under  pretence  of  prerogative  levied  money  on  his 
fubje^Sls  in  other  manner  than  was  warranted  by  the  laws  of  the 
land  ;  and  yet  it  does  not  appear  that  this  pra£tice  now  fet  up, 
was  attempted  even  in  that  reign :  and  we  live  in  times  lb 
much  happier  than  thofe,  that  it  will  be  fufficient  to  confute 
this  doftrine,  if  vrc  only  Ihcw  (as  I  have  done  already)  that 
it  is  an  unprecedented  attempt  to  ftretch  the  prerogative  of 
the  crown  to  the  fubverfion  of  the  liberty  and  property  of  the 
fubjcd. 

In  the  cafe  of  PengeUy  C.  B.  This  is  a  matter  of  very  great  confequence 
Manm'H.1726.  ^°  ^^  revenue,  to  the  method  of  proceeding,  and  to  the  fub- 
in  the  Exche-  jcft.  I  take  it  to  be  our  duty  on  all  thefe  confiderations,  to 
qucr,  it  wot  ex-  maintain  the  prerogatives  of  the  crown,  but  not  to  raife  any 
b7i*'ord**Chief "  ^^'^  ^"^^  *  ^^^^J  prerogative  that  is  not  afFcSed  by  the  inter- 
Baron  P//?^*//y,  pofition  of  an  adt  of  Parliament,  muft  depend  upon  prefcription 
that  whoever      ©nlv,  and  we  muft  have  the  fame  evidence  of  a  prerogative, 

pleads  to  thctitlc     .  \.  rni_  r-^-  r&  > 

of  the  crown,     that  we  have  of  all  other  prefcriptions. 

found  by  an  in- 

obliged  to  tra-  I  fhould  have  thought  this  a  matter  far  more  proper  to  be 
▼erfe  that  title  determined  upon  a  motion,  than  by  fpecial  pleading ;  for,  as 
^^^f^Jl^l^.f^li    has  been  obferved,  this  is  more  a  nutter  of  irregularity  than 

not  to  put  the  ,         i  •  ,       .  r^' 

crown  totravcrfe  crror,  and  1  apprehend  it  never  was  the  intent  of  the  court,  to 
the  title  fct  up  dcprivc  thc  defendant  of  any  legal  benefit,  by  putting  him 
oAoilxlt^t^  '"^^  ^^^  method ;  if  therefore  this  is  improper  for  a  plea,  I 
crown,  to  take  a  {hall  be  of  Opinion  ftill  to  turn  it  into  a  motion  again,  and  fet 
travcrie;  tho'     ^fjjg  ^^  cxtcnt  as  irregularly  iffued. 

the  crown  has  *=>  ' 

an  election  to 

u^iiverfc  thc  in-  ^s  to  the  oyer  of  thc^to,  that  cannot  be  had  :  but  then  it 
tide  ^rou^by    being  fet  out  in  the  very  writ,  it  is  before  us,  and  we  muft 

the  defendant,      take  nOtice  of  it. 

and  Palm,  8i.* 

Kciltv*    175.   a.  •in 

and  T.  Ju.  9,  I  am  afraid  we  Ihall  be  under  great  difficulty  how  to  do  the 
10.  are  to  the  defendant  juftice  upon  this  record  ;  we  cannot  give  judgment 
/tfri.  Rep!  ^30,  f^r  him,  unlefs  he  makes  out  a  title,  which  if  the  matter  pleaded 
131*  be  improper  for  a  plea,  he  can  never  do. 

I  think  the  traverfes  are  not  double :  and  being  a  plea  to 
the  title  of  the  crown,  which  the  defendant  was  bound  to  anfwer, 
it  was  proper  to  add  the  traverfe^  which  is  for  the  benefit  of 

the 
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Ae  crown,  b;  giving  them  an  opportuftity  of  taking  iiTuA^^on 
tbe  traverie,  or  any  part  of  the  title  before  fet  forth  :  this  is> 
tke  uAial  way  of  plca^g  upoa  outlawries. 

As  to  the  principal  c|ueftion^  whetheir  this  extent  can  be 
antedated  or  not:  I  muft  obferve,  that  they  iflue  from  the 
e^icy  fide  of  the  courts  which  is  ahways  open :  if  tb»  ufage 
\m  been  to  have  ^tfiaty  and  t^h  the  writ  the  day  the  fiat  is 
g^aaCed ;  I  ihoidd  think  the  fiat  was  in  tbe  nature  of  an  award 
of  the  cau^  which  formerly  fat  longer  than  it  does  now; 
and  now,  when  it  is  not  fitting,  a  fat  is  to  be  had  at  a  Baron's 
ohamber,  and  ibat  is  aiv  evidence  &aC  th^  writ  Miifiat  ought 
to  tally  with  one  another. 

I  think  the  ufage  muft  determine  in  this  cafe.  There  is  no> 
inftance  of  antedating,  where  it  has  been  allowed ;  for  as  to 
tke  C2&  cilfed  by  Mr.  B^§tit^  that  was  only  the  continuance  of 
sit  writ  that  bad  regularly  ifTued.  On  the  other  iide  there  is  the 
confidcratton  that  fuch  a  thing  was  never  attempted  before,; 
and  th^re  is  ^ajh*s  cafe,  which  is  a  judicial  authority:  that  Park. Rep. i8t. 
was  in  a  manner  given  up  at  the  bar  by  Sir  Edward  Northey^  ^'  ^*  "®'  ^*  ^* 
who  was  the  Attorney  General,  and  who  was  known  to  be 
enough  tenacious  of  the  rights  of  the  crown  ;  and  the  court  in 
their  judgment  treated  the  extent  as  a  writ  that  had  ifiued 
without  any  fiat  or  authority. 

If  this  be  a  novelty  it  is  not  to  be  fupported ;  at  prefent  it 
feems  to  me  to  be  fo,  but  it  is  proper  to  be  farther  coniidered. 

Baron  Hale.  If  this  is  to  go  againft  the  defendant  upon  a 
point  of  pleading,  it  would  be  exceeding  hard.  But  rather 
than  fo,  I  think  the  court  is  bound  in  honour  to  interpofe,  and 
turn  it  in  again  into  a  motion.  I  think  this  is  a  very  extra- 
vagant attempt,  and  have  wondered,  ever  fmce  I  heard  of  it^ 
upon  what  foundation  it  could  be  fupported.  I  do  not  now 
find  any  thing  offered  to  that  purpofe,  and  think  there  is  no 
fuch  prerogative  as  has  been  exercifed  in  this  cafe.  The 
crown  is  in  a  very  good  condition  by  having  this  extent  as  their 
iirft  procefs  ;  it  is  hard  enough  upon  the  fubjedl,  and  we  ought 
not  to  enlarge  the  prerogative. 

Baron  Carter.  No  fuch  writ  can  regularly  iflue  before  a 
/ff,  which  ought  to  be  the  direSion  in  making  the  tejle.  It  is 
impoflibic  to  forefee  the  ill  confequence  of  allowing  thofe  writs 
to  be  antedated  ;  and  it  is  confiderable,  that  in  all  the  time 
this  court  has  fat,  it  never  was  attempted  before. 


Baron 
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BaN>n  Comjns.  Surely  diis  is  much  properer  for  a  mof  i6rt 
than  a  plea,  and  it  can  never  be  determined  according  to  ju-* 
ftice  upon  the  record.  The  tejie  is  matter  of  record,  and  I 
think  we  are  obliged  to  take  it  to  have  liTued  at  the  time  of 
the  tefle^  and  there  can  be  no -averment  againft  it. 

As  to  the  ftatute  33  H.  8.  I  think  that  does  not  leave  it  to 
our  difcretion,  to  alter  the  courfe  and  nature  of  proceedings, 
or  to  do  a  thing  that  was  never  done  before,  and  may  have 
fuch  mifchievous  confequences.     Per  curiamy  ukerius  concilium. 

Afterwards,  in  Trinity  term  following,  I  moved  to  fet  afide 
the  extents  upon  the  point  of  irregularity,  and  Mr.  Attorney 
General  confented,  fo  nothing  further  was  done  upon  the 
pleadings. 

Bunb.  165.  And  Trin.   2  Geo.  2.  Rex  v.  Vanderplank^  another  of  the 

A.  s.  c,  s.  P.    fame  nature,  which  had  attended  the  event  of  this,  was  alfo  fet 
afide. 


^ 


Eadcr 
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Sir  Robert  Raymond,  Kni.  Lord  Chief  ^ufiice. 

5/r  John  Fortefcue  Aland,  Knt. 

James  Reynolds. 

5/r  Edmund  Probyn, 

S/r  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq\  Solicitor  General. 


cue  Aland,  Knt.'\ 
obyn,  Knti        J 


Buck  *i;^r/i^j  Atwood. 

TH  E  mariners  fue  in  the  Admiralty  for  wages  \  and  a  Where  a  dcsJ 
deed  is  pleaded  to  have  been  made  at  land,  whereby  ^?a«C^^AV: 
.  the  mariners  agree  to  fubje£t  themfelves  to  the  lofs  of  miraity  may  try 
riicir  wages  on  particular  circumftances ;  and  it  being  replied  whether  it  wm 
thereto,  that  the  deed  was  obtained  by  fraud  and  circumven-  "*"^*^"*^ 
tion,  it  is  fo  declared  below,  and  a  fentence  for  the  wages. 

It  was  then  moved  for  a  prohibition,  becaufe  the  Admiralty 
has  no  original  jurifdifiion  for  wages,  but  it  is  connived  at 
for  the  cafe  of  the  mariners,  who  may  join  in  the  fuit,  which 
jtfaey  cannot  do  at  law :  but  then  it  muft  be  upon  a  parol  con* 
tracl,  and  not  a  deed  ^  and  here  being  a  deed  made  at  land, 
that  is  xh^  fubiifting  contra^,  and  will  merge  tlie  other. 
&M.  XI. 
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Sedper  curiarriy  This  is  only  a  deed  on  one  fide,  to  forfe 
the  wages  upon  particular  circumftances  ^  but  will  not  ej 
able  them  to  fue  for  their  wages  at  law.  The  deed  ther 
fore  comes  in  only  by  way  of  incident,  and  then  they  m: 
pcocecd  td  try  k.     xhere  caa  be  no  pi'ohibitioiu 


Macleed  verfus  Snee. 

whatUabiUof  TT^RROR  of  a  judgiri^t  in-  C.  B.    wherein  the  plaintil 

L  *Rjm!  i%  •*-'  ^^^^^^^^y  ^^^  -^^  ^'  ^^w  ^  ^^^^  ^f  exchange  dated  251! 
BlimijS!kfB!*  of  Mayj  whereby  he  requefted  the  defendant  one  month  aftc 
X2.  date  to  pay  to  the  plain^fF  or  order  9/.   lox.  ^^  as  my  quar 

**  terly  half-pay,  to  be  due  from  24th  of  June  t^  27th  0 
**  September  next,  by  advance/*  And  the  aAion  is  againft  th 
defendant  upon  his  acceptance. 


Fortefc*  Rep. 
Aate,  591. 


It  teas  objeSed,  ttnt  thiA  was  no  bill  oi  exdumge^  becauf 
it  is  not  to  pay  in  all  events,  but  is  left  to  the  pleafure  of  th 
perfon  on  whom  it  )%  AtdM/m^  either  to  advance  ^e  mone 
or  not :  and  it  wals  compared  to  the  cafe  of  Jocelyn  y.  Laftrn 
which  was  to  pay  out  of  his  growing  fubfiftence,  arid  to  th 
cafe  of  Jenney  v.  Herle^  whicK  was  payable  out  of  a  paftic^ 
fund,  and  in  both  cafes  held  to  be  no  bills  of  exchange. 

Sed  per  curiam^  The  quarterly  half-pay  is  a  certain  func 
which  the  grcwfrig  (tAfmewce  wus  not :  the-  mentiicfli  of  th 
half-pay  is  ohly  by  way  of  diredion  how  he  (hall  reimburfe  hiir 
felf,  but  the  money  is  flill  to  be  advanced  on  the  credit  ^ 
the  peffeiH  Tbe^  Mafen-  k  wa&  held  ne^  bill-  of  exchange  i 
Jenney  v.  Herle  was,  becaufe  it  was  no  more  than  a  privat 
order  to  a  man's  fervant.     Judgment  affirmed. 


Stanton  Vc-rfus  Smith. 

Wordt  ailion-   ▼  TPON   dem«ri«ep    it   i\^s  held  adion^bJe,    to  fay  of 
i^R  8      ^-^    tradcfman,  Tou  are  a  fofry  plttftd feUow^  and  Si  re^ue,  ar 

"*°^  cvmpovndid  ycur  debts  fdt  5,5.  m  the  pound  >   for  it  is  in  c^ 

calling  him  a  bankrupt* 


Mofil 
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Monk  V€rfus  Cooper. 

COVENANT  for  non-payment  of  a  year's  rent  from  Where th-re is 
Michaelmas   17.15,  to  ALhoeLnas  1726.     The  defendant  » ^"^c"*nt  to 
craves  oyer  of  the  leafc,  in   which  there  is  a  covenant  on  the  tionn«,  though 
part  of  the  lefiee  to  repair,  except  the  premifles  fhall  be  demo-  thciefllcha*  no 
lifted  by  fire:  and  then   pleads,  that  before  Michaflmas  1725,  thiTftuitof 
the  premifles  were  burnt  down  againft  his  will,  and  that  they  the  icObr. 
were  not  rebuilt  by  the  plaintiff  during  the  whole  year  for  ^'  Rayni.  i477« 
which  the  rent  is  demanded,  nor  had  he  any  enjoyment  of  the 
premifles;  ,and  therefore  prays  judgment^  if  he  (hall  be  charged 
with  the  rent* 

To  this  the  plaintiff  demurred,  and  it  was  ttififted  on  by  5  Bur.  Rep. 
Mr.  Fazakerley^  that  whatever  may  be  the  default  of  the  plain-^  *^2^'  •'^*'^* 
tiff  in  not  repairing,  yet  the  defendant  muft  in  all  events  per- 
form his  covenant  to  pay  the  rent  j  and;/tf/.  27.  was  cited  for 
that  purpofe. 

Strange  contra  infifted,  that  this  was  like  the  cafe  of  a  cove- 
nant to  repair,  which  will  not  bind  in  the  cafe  of  a  tempeft, 
uriiich  is  the  2A  of  God  ;  and  a  fortiori  in  this  cafe,  which  is 
die  negled  of  htm  1^0  is  fuing  for  the  rent,  i  Co.  98.  a. 
Hard.  387.  I  RoU*  Abr.  454*  fL  8.  And  he  compared  this  to 
the  cafe  of  an  cvidion.     Perk.  §  825,  828.     2  Ven.  67.  and      *  '* 

to  the  cafe  in  i  Roll.  Ahr.  236.  where  it  is  held,  that  if  part  of  / 

the  land  is  drowned  by  the  fea,  the  rent  (hall  be  apportioned. 

Sed per  curiam^  The  cafe  \n  Allen  27.  is  exprcfs  to  the  con- 
trary :  if  the  defendant  has  any  injury,  he  will  have  his  re- 
medy ;  but  he  cannot  fet  it  off  a^aiall  the  demand  for  rent. 
The  plaintiff  muft  have  judgment. 


Dominus  Rex  verfus  Commiflioncrs  of  Sewers  in  EfTcx. 


TO  a  mandamus  to  make  a  rate  to  reimburfe   an  expciiJi-  '^'^r^c a  good  re- 
tor  ;  they  returned,  that  the  writ  was  not  delivered  till  2«^|^  "*  '"*"*' 
12  February^  and  that  thecommiffion  expired  in  four  days  ivfrer,  L.  Raym.  1479. 
and  therefore  they  had   not  time.     And  the  court  allowed  the 
return,  faying  they  could  not  grant  a  peremptory  jnandumusy  it 
appearing  there  was  now  no  power  in  any  body  to  execute  it. 


Vol.  IL  3  D  Warneford 
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Warneford  verfus  Warncford. 

In  Middlefex,  coram  Raymond  C.  J* 

Sealing  twill  Is   /^  N  an  ifllie  direded  out  of  Chancery,  devtfavit  vel  noriy  the 
fignmg.  \J    Chief  Juftice  ruled,  that  fealing  a  will  is  a  figning  within 

•  But  fee  Thco.  the  ftatute  of  frauds  and  perjuries.   3  Lev*  i .  Strange  pro  quen* 

Evid.  68*    Bttl* 

Ni.  Pri.  a63.  wherein  the  law  of  this  cafe  feems  to  be  doubted  with  reafon.  Becaufe  the  meaninf 
o!  the  ftatute  in  re<)uiriiig  will  to  htjigntd  by  the  tettator,  was  for  a  further  fecurity  againft  im- 
pofition,  which  can  be  only  by  his  putting  his  name  or  mark;  and  of  this  opinion  was  the  court  of 
Exchequer  in  a  late  caufc,  grounding  themfelves  upon  the  opinion  of  Mr.  J.  Lev'inx  in  Lemain  and 
S faulty  f  and  in  the  cafe  there  cited  by  him  out  of  i  Rol,  Abr,  245.  15.  The  caufe  alluded  to.  It  was 
faid  by  Lord  Chief  Baron  Parker,  Baron  C/hve,  and  Baron  Smytbt,  (ahjcnte  Ltfrge)  that  what  U 
faid  by  Ncrtb,  fVindbam,  and  Cbmrlfju,  in  3  L§v»  Rep.  i.  "  that  putting  a  feal  to  a  will  is  a  fufficient 
**  tigning,  within  the  ftatute  of  frauds  and  perjuries'*  [29  Gar.  2.  chap.  3.]  is  very  ftr^nge  do^ine^ 
for  that  if  it  was  fo,  it  would  be  very  eafy  for  one  perfon  to  forge  any  man^s  will,  by  only  forging  the 
Mimes  of  any  two  obfcure  perfons  dead,  for  he  would  have  no  occa/ion  to  forge  the  teftator's  hand. 
And  the  Barons  falJ,  i/ the  fame  point  ihould  come  in  qucftion  again,  they  ihould  w*t  hold,  that 
fealing  a  will  only,  was  a  fufficient  figning  within  the  ftatute.  Smith  v.  Evans,  in  Hcac*  at  Serjeants 
Inn,     Dec.  69  175 1.     IVilf.  Rep.  B.  R.  313. 


Davcrs  ver-fus  Davers.     In  Cane. 

Noinfpeftirjg        A    Motion  was  made,  to  infped  the  exhibits  proved  in  the 
exhibits  before    ^^-1^  caufe  before  hearing  ;  but  there  being  no  inftance  of  any 

%  P.WUL  Rrp.  ^^^^  order,  the  Chancellor  would  do  nothing  in  it.   . 
410. 


1^  •   •• 
runty 
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Sir  Robert  Raymond,  Knt.  Lord  Chief  Juftia. 

Sir  John  Fortcfcuc  Aland,  Knt.^ 

James  Reynolds,  E/q;  >jHfiices. 

Sir  Edmund  Probyn,  Knt.        J 

Sir  Philip  Yorkc,  Knt.  Attorney  General. 
Charles  Talbot,  Efqi  Solicitor  General. 


Merryfield  verfus  Berrey* 

TH  E  plaintiiF  in  error  took  out  a  certiorari  of  a  wrong  Kofccond  «r- 
term,  which  did  not  verify  his  error  j  and  now  he  thrMri  to  rertric 
moved  for  a  fecond  certiorari^  which  was  denied;  the  *i"<*«™«>'- 
court  faying)  it  may  be  granted  to  afiBrm,  but  not  to  reverie  a 
judgment  k 

Hicks  verfus  Jones. 

A    Scire  facias  Was  tefle  i^Majy  returnable  the  29th,  which  i^dayswidi 
r\^  is  making  both  the  tefte  and  return  inclufwe  of  the  fifteen  ''A*n<*  »•»*« 
days.    And  upon  confideration,  it  was  held  well,  and  that  there  ***  •***' 
was  no  difierence  whether  the  proceeding  was  by  bill  or  by 
original*    ScHk^  599.    Sir  T.  Jones  228. 


3  D  2  Dominus 
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Dominus  Rex  verfus  Johannem  Oneby. 

What»sm«rdcr  T  TPON  an  indictment  for   the  murder  of  Mr.  IFilUam 

and  what  man-  \^     Gower,    found    at    the   Old  Bailey    in    February  feflions 

L^^Ra^  m' I  8c.  ^^  ^^^*  ^^^  defendant  being  arraigned,  pleaded    Not  guilty; 

Barnard.  K.  B.'  and  upon  the  trial  the  jury  find  this  fpecial  vcrdift. 

17. 

Rep.  267.  **'  That  upon  ihefccondday  of  February  1725,  the  prifoner  and 

Blackerhy'sJ\i(k.  the  deceafcd  were  in  company,  together  with  John  Rschy  Tho~ 
2d  part  259.       ^^j  Hawkins  and  Michael  Blount j  in  a  room  at  the  Cajlk  Tavern 

in  the  county  of  MtiLllcpXy  in  a  friendly  manner.     That  after 
they  had  continued  thus  for  two  hours,  box  and  dice  were 
called  for ;  the  drawer  faid,  he  had  dice  but  no  box,  and  there- 
upon the  prifoner  bid  the  drawer  bring  the  pepper-box,  which 
he  immediately  did:  and  then,  the  company  began  to  play  at 
hazard,  and  after  they  had  played   fome  time,  the   fsiid  Ktch 
afked  if.any  pnc  would  fet  him  three  haff  crownfii^  whereupon 
the  deceafcd,  in  a  jocular  manner,  lai^  dowp  three  half-penny 
pieces,  and   then  fciid  to  the  faid  J?;V^^  I  have  fet  you  three 
pieces,  and  the  prifoner  at  the  fame  time*  fet  the  faid  Ric^.  ]^ree 
half  crowns,  which  the  faid  Rich  won  :  and  inuti^dlatelj;  ifter 
the  prifoner^  in  an  angry  manner,  tumed^bont  to  theideceafed^ 
and  faid  //  was  an  impertinent  thing  to  fet  halfpence^  and  that  the 
deceafed  was  an  impirtinent  puppy  for  fo  doing ;  to  which  the  de- 
ceafed  aiifwered,  whoever  called  him  Jo  was  a  rafccir.  That  there- 
upon the  faid  John  Oneby  took  up  a  bottle,  and  with  great  force 
threw  it  ergo  praedi6V  JVilUelmum  Goiwer^  which  botde  did  not 
hit  the  f;iid  Goiver^  but  bruflied  his  perriw^g  as  it  pafTed  by  his 
head,  and  beat  out  fome  of  the  powder  :  whereupon  the  deceaf- 
ed immediately  after  toiTed  a  candleftickr  or  bottle  erga  praediSfi 
yohanmm  Oneby y   but  did  not  hit  him  with  the  lame :    uponr 
which  the  deceafed  and  the  prifoner  both  rofe  up  to  fetch  their 
fwords,  which  tlien  hung  up  in  the  room,  and  the  deceafed 
drew  his  fword,  but  the  prifoner  was  prevented  fron>  drawing, 
his  by  the  company,  and  the  deceafed  thereupon  threw  away^ 
his  fword,  and  the  company  interpofing  they  fat  down  again 
for    tiie  fpace    of   an  hour.      That   at  the  expiration  of   an 
hour,     the  deceafed    faid    to    the  prifoner,    IVe  have  had  hot 
words ^  but^ycu  you  was  the  aggrejjir^  but  I  thinly -^jl,  may  p^ 
.  ..      it  over  y  anjd  at  the  fame  time  offered   his  ,Kan4.  tp  ^^^  f*^^ 
*  yohn  Oriehy  :  to  which  the  faid  yohn  Oneby  anfwjered^  No^  danuL 

yoii^  I  will  hiruc  your  blood.  They  further  hud,  that  afterwardlK 
the  reckoning  was  paid  by  the  deceafed,  the  prifoner,  Rjeh^ 
Hawkins  and  Blount  ;  and  ail  the  company,  except  the  prifoner, 
wcr.t  out  of  the  room  to  go  home  ;  and  the  prifoner  remaining 
alone  in  the   room,    called    to   the  deceafed   in  thefe  words. 

Young 
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Young  man^  conu  hack^  I  have  fomcthin^  to  fay  to  you  ;  whereupon 

the  dcceafed  returned  Into  the  room,  and  immediately  the  door 

was  flung  to  and  fhut,  and  thereby  the  reft  of  the  company  were 

excluded  ;    and  then  a  clafhing  of  fwords  was  heard,  and  the 

prifoncr  with  his  fword,  gave  the  deceafed  the  mortal  wound 

mentioned  in  the  indi<5lment,  of  which  he  died  the  next  day. 

They  further  find,  that  at  the  breaking  up  of  the  company  the 

prifoner  had  his  great  coat  throv/n   over  his    ftioulders,  and 

that  he  received  three  flight  wounds  in  the  engagement ;  and 

that  the  deceafed  being  afked,  upon  his  dcath-bcd,   whether 

he  received  his  wound  in  a  manner,  amongft  fwordfmen  c;i!!cd 

fair,  anfwered,  I  think  I  did.     That  from  the  time  of  throwing 

the  bottle  there  was  no  reconciliation  between  tlie  prifoner  and 

the  deceafed.     And  whether  this  be  murder  or  manliau^htcr 

the  jury  pray  the  advice  of  the  court,  and  find  accordingly. 

Upon  which  verdift  a  certiorari  pro  Rege  was  brought,  and 
the  prifoner  being  at  the  bar,  it  was  made  a  concdiu/n^  the  court 
being  of  opinion  it  could  not  be  made  a  concilium  in  his  abfencc. 
And  in  Hilary  term  1 3  Geo,  it  was  argued  by  Serjeant  Darnall 
for  the  king,  and  Serjeant  Eyre  for  the  defendant. 

Serjeznt  Darnall  pro  Rege.    In  order  to  confider  whether  this 
be  murder  or  manflaughter,  I  (hall  premife  that  which  is  not  to 
be  difputed,  that  every  malicious  killing  is  murder,  and  that 
malice  may  be  either  exprefs  or  implied.     This  is  malice  im- 
plied in  the  zA  itfelf,  becaufe  there  was  no  reafonablc  provoca- 
tion ;  there  was  nothing  but  words  pafled  between  them,    till 
the  prifoner  threw  the  bottle  at  the  deceafed  ;  and  it  has  been 
often  refolvcd,  that  in  point  of  law  words  are  no  provocation. 
But  if  words  were  a  fufficient  provocation,  yet  it  appears  the 
prifoner  began  with  words,  as  well  as  a£ls.     The  calling  Mr. 
Gower  an  impertinent  puppy,    was  previous  to  the  faying  or 
doing  of  any  thing  by  Mr.  Gozver^  that  could  give  offence  to 
the  prifoner:  If  the  fetting  of  half-pence  was  a  thing  to  be  re- 
iented,  die  affront  was  to  Mr.  Richy  and  not  to  Mr.  Omhy^ 
vrhofe  bet  to  Rich  was  not  at  all  afFedted  by  what  was  done  by 
'Mr.Gower*  And  that  it  is  murder  in  this  defendant  I  think  can- 
not be  difputed  after  the  judgment  of  the  court  in  Mawgridge^s 
cafe,  which  is  in  Kelynge  119.     There  the  bottle  thrown  by 
Cop£  hit  Mawgridge  and  broke  his  head  :  here,  the  candleftick 
or  bottle  tofled  by  Gower  did  not  hit  the  prifoner  at  the  bar  :  that 
w^as  a  fudden  conflict,  this  a  deliberate  adl,  after  a  difpofition  to 
peace    manifefted  by  Gower^  and  a  continuance  of  malice  in- 
the  prifoner  for  above  an  hour  after  the  firft  conflitS:.     What 
-was  done  here  by  Mr.  Gnver  v/ould  have    been  juftiflable  in 
him,  even  if  the  candleftick  had  hit  the  prifoner  ;  and  fo  it  was 
refolvcd  in  Mawg/tdge's  cafe,  for  tiiere  the  bottle  returned  by 

3D  3  Mr. 
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Mr,  Cope  did  hit  the  defendant  and  broke  his  head,  And  as  tl\9 
Z&.  done  by  Mr.  Gower  was  juftiiiable  in  him  \  it  follows,  that 
it  can  be  no  foundation  to  excufe  or  mitigate  the  fubfequent  kil- 
ling by  Mr.  Oneby,  The  cafe  put  in  Kelyng  128.  of  an  aflault 
by  A.  upon  £•  B,  draws  his  fword  and  purfues  >/.  to  the  wall, 
where  A,  in  his  own  defence  kills  B.  and  it  is  held  murder  in  An 
has  many  ftrong  circumftances  in  favour  of  A.  which  are  not 
in  this  cafe. 

But  I  apprehend,  it  is  not  ncceflary  to  rely  barely  on  this 
point,  that  there  is  malice  implied  in  the  zSt  \  fince  it  plainly 
appears  upon  the  ftate  of  the  cafe,  that  here  is  exprefs  malice; 
when  the  deceafed  was  defirous  to  end  the  matter  amicably,  the 
prifoncr  replies,  No^  damn  you y  I  wilt  have  your  blood :  this  ex-r 
plains  and  goes  through  the  whole  fa<3,  and  proves  the  fubfe- 
quent killing  to  be  malicious. 

I  do  therefore  infift  that  taking  it  either  way,  either  as  a  kill* 
ing  out  of  malice  implied,  or  malice  exprefs,  it  is  murder ; 
and  that  this  upon  the  faR  is  a  killing  of  malice  implied,  and  up-^ 
on  the  prifoner's  own  words  coupled  with  the  bJOi^  it  is  malice 
exprefs,  and  confequently  murder. 

Serjeant  Eyre  pro  def.  The  queftion  is,  what  degree  of  hor 
micide  this  is ;  and  I  apprehend  it  to  be  but  manflaughter  :  the 
diftinflion  is,  that  if  the  killing  be  of  malice  forethought,  it  is 
murder ;  if  on  a  fudden  occafion,  i^  is  but  manflaughter  \  and 
that  I  take  %o  be  this  cafe, 

In  3  /ft/?.  51.  malice  prepenfed  is  defined  to  be,  when  one 
qompaflTeth  to  kill  another,  and  doth  it  fedato  animo :  on  the 
other  hand,  manflaughter  is  the  doing  it  without  premeditatioi^ 
upon  a  fudden  brawl,  fhuffiing  or  contention.     3  Inft.  57. 

The  law  has  ever  been  indulgent  to  the  paflTionsof  men :  ira 
furor  brevis  5/?,  and  therefore  as  a  madman  the  party  is  excufed 
for  what  he  does  in  a  fudden  tranfport  of  paflfion  :  I  do  admit^ 
that  bare  words  are  no  provocation  j  but  yet  they  will  ferve  to 
pxplain  the  nature  of  the  combat,  and  mew  whether  it  was 
fudden  or  not.  The  calling  the  prifoner  a  rafcal,  yras  what  no 
man  of  honour  could  put  up  ;  and  as  this  was  tl)e  beginning  of 
the  quarrel,  the  fighting  was  as  fudden  as  the  reproachful  words. 
If  the  prifoner  had  flabbed  Mr,  Gower  upon  fpeaking  the  words,! 
pnd  Gower  had  done  nothing ;  I  believe  it  would  have  been 
inurder  j  but  here  was  a  regular  fight,  an  interchange  of 
blows,  and  fo  it  comes  up  to  the  cafe  put  in  KeJyng  55.  of  a 
combat  between  two  of  a  fudden  heat,  where  if  oae  kills  the 
pther,  it  is  b^t  m^flaughter* 
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The  law  has  fixed  no  cert:\in  time  when  it  fhall  be  pre- 
fumed  the  paiTions  of  men  arc  cooled.  The  cafe  in  12  Co.  87. 
muft  take  up  a  longer  time  than  this,  for  there  die  boy  ran 
chree  quarters  of  a  mile  to  his  father,  and  told  his  ftory,  and 
after  that  the  father  provided  hi mfelf  with  a  cudgel,  and  had 
as  far  to  go  in  purfuit  of  the  other  boy :  and  there  is  this 
diflfercnce  between  that  cafe,  and  the  cafe  at  bar  j  that  there 
the  adverfary  was  out  of  fight,  but  here  he  continued  in  pre- 
fence,  which  muft  rather  inflame  than  abate  the  paflton. 

The  words  made  ufe  of  by  Mr.  Gower  czxry  an  imputation  on 
Mr.  Oneby^  which  might  provoke  him  afrclh :  the  telling  him 
hi  was  the  aggrejfor  was  not  likely  to  make  an  end  of  the  quar- 
rel ;  and  that  is  plain  from  the  manner  in  which  Mr.  Omhy 
Mnderftood  them,  who  would  never  have  faid  fo  harfh  a  thing 
to  his  friend  Mr.  Gower^  if  he  had  been  at  that  time  in  any 
degree  mafter  of  himfclf. 

It  is  not  found  by  the  verdift,  who  began,  after  Mr.  Goner 
returned  into  the  room.  It  is  not  likely  the  prifoner  began,  bc- 
cau/e  he  had  his  great  coat  thrown  over  his  ihoulders  ;  and  as 
to  the  (hutting  the  door,  it  is  ftatcd  to  be  done  immediately  on 
Gm/er^s  returning,  and  is  likelier  to  be  done  by  him  that  came 
into  the  room  when  the  firft  conflict  happened.  It  appears  Mr. 
Gnver  was  the  readieft  to  draw  his  fword,  it  was  adlually  drawn, 
and  the  prifoner's  was  not ;  and  fince  it  is  not  ftated  who 
iityr  firft  the  fecond  time,  I  think  it  ought  to  be  explained  by 
the  firft. 

To  make  it  murder  in  the  firft  inftance,  it  muft  be   done 
with  a  weapon  that  would  endanger  life  :  the  bottle  in  Maiv-^ 
hru^4*s  cafe  was  full  of  wine,  and  it  hit  him  fo  violently  that 
he  never  fpake  more :  but  for  any  thing  appearing  upon  the 
verdi^   this  might  be  only  a  fmall  oil  bottle  ufualiy  fet  upon 
tables  in  publick  houfes,  and  might  perhaps  be  empty  before 
it  was  flung.     The  cafe  of  Mr.  Turner^  which  is  taken  no- 
Jticc  of  in  Cum.  407.  was  held  manflaughter  upon  this  reafon, 
becaufe  the  clog  was  not  fuch  an  inftrument,  from  a  blow  with 
which  it  was  likely  death  (hould  enfue.     But  fuppofing  the  bot- 
tle to  be  as  big  and  as  full  as  A4atugnrig/s  bottle,  yet  no  harm 
was  done  by  it  here,  as  there  was  in  Mcnugridge^  cafe.     Here 
was  no  drawing  the  fword  eo  injiar.tcy  as  Mcnvgrldge  did,  wliich 
occafiofled  the  Judges  to  lay  the  returning  the  bottle  by  Mr. 
Cope  out    of  the  cafe,    and  conftrue  the  immediate  drawing 
the  fword,  as  an  intent  to  fupply  the  mifchief,  which  the  bot- 
tle might  fall  fhort  of.     Mawgndge^s  cafe  is  materially  difFer- 
c/it  from  this.     There  the  iiitention  from  the  firft  tiirowin^  tne 

3  D  4  bottle 


7/0  Trinity  Term  13  Geo, 

bottle  was  to  commit  murder,  here  it  was  othcrwife.  Ther© 
the  firft  bottle  hit,  here  it  mified.  There  the  murderous  in- 
•  tent  was  immediately  carried  into  execution,  here  was  a  long 
interruption.  The  deceafed  needed  not  have  returned,  if 
he  had  not  been  equally  difpofed  to  combat ;  and  he  himfelf 
faid  it  was  a  fair  combat,  which  there  was  no  pretence  to  fay 
in  Mawgrsdgis  cafe. 

Serjeant  Darnall  replied.  The  words  on  both  fides  muft 
certainly  be  laid  out  of  the  cafej  if  not,  puppy  was  worfe 
than  rafcnly  be'caufc  it  is  the  name  of  a  beaft.  If  Mr.  Gower 
took  Ohcby  to  be  the  aggreflbr,  the  condefcenfion  was  the  greater 
in  him  ;  it  is  no  more  than  faying,  I  who  have  been  injured 
am  ready  to  pafs  it  by.  I  do  not  fmd  it  was  at  all  relied  upon 
in  Mcnvgncl^e's  cafe,  that  the  bottle  was  full :  and  as  to  the 
cafe  in  Cumberbach^  the  fervant  there  had  committed  a  fault,, 
for  which  he  was  liable  to  be  corrected  :  the  deceafed's  declan 
ration  was  only  that  he  received  the  wound  by  a  bXx  pufh. 

The  court  faid  nothing  upon  this  argument,  but  appointed; 
another  to  be  before  all  the  Judges  of  England^  And  in  Eafler 
term  following  it  was  accordingly  argued  by  Mr.  Ltte  for  the 
King,  and  Mr.  KeuJhey  for  the  prifone^,  to  the  fame  efFeft  as 
the  former  argument.  The  prifoner  not  being  prefent  in  S/r- 
jcant*s-In7:^  as  he  was  in  court  upon  the  firft  argument,  (this 
laft  being  only  to  have  the  advice  of  the  other  JudgesJ, 

And  1 2  y^wf  following,  the  prifoner  being  brought  to  the 
King's  Bench  bar,  Raymond  C.  J.  delivered  the  rcfolution  of 
the  court. 

There  has  been  a  great  de^  of  time  fince  the  tri^  of  the 
prifoner,  but  that  has  not  been  fpent  on  account  of  any  difii- 
culty  in  the  cafe,  but  by  the  parties  themfelv^,  in  drawing  upi 
and  fettling  the  fpecial  verdidt  t  It  did  not  come  before  us  tift 
flilary  term  laft,  fmce  which  we  have  .  heard  two  arguments^ 
gnd  are  now  ready  to  deliver  our  opinions. 

And  I  do  now  deliver  it  ^s  the  unanimous  ppinioa  of  all  the 
twelve  Judges,  that  the  prifoner  at  the  bar  is  guilty  of  murder. 

The  notion  of  murder  is  agreed  on  all  hands  to  be,  the 
killing  another  of  malice  prepenfe,  that  is  in  other  words,  a 
killing  wit:i  a  v/icked  defign,  The  malice  neceflary  to  make 
the  act  murder,  may  be  either  exprefs  or  implied  j  and  my 
Lord  Hak  in  his  P/cas  of  the  Crown^  when  he  is  defcribing 
what  is  malice  implied,  lays  a  great  ftrefs  upon  the  manner  of 

doing 
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doing  the  zSt  ;  and  therefore  puts  the  cafe  of  a  man  exercifing 
an  unruly  horfe  amongft  a  multitude,  where  from  the  circum- 
itances  of  the  aA  it  is  highly  probable  a  mifcbief  may  enfue. 

If  a  man  kills  another  without  any  provocation^  this  is 
malice  implied  ^  for  the  law  fuppofes  there  muft  be  fome  la- 
tent malice  in  the  party,  or  otherwife  he  would  not  be  fo 
barbarous  as  to  take  away  the  life  of  another.  It  may  be 
murder,  though  words,  or  even  blows,  pais  between  them  ; 
and  the  cafe  put  in  Kilyngj  and  cited  at  the  bar,  is  certainly 
law ;  that  if  j/.  ftrikes  B.  B.  draws  and  returns  the  afTault, 
and  >/.  kills  B,  it  is  murder,  though  A.  was  upon  his  defence, 
and  though  the  killing  was  ever  fo  fudden ;  and  upon  this  prin- 
ciple it  was,  that  Mawgridge\  cafe  was  adjudged. 

It  was  faid,  that  A£au;grtdge*i  cafe  was   a  fingle  cafe,   and  Foft.  Difc.  oq 
vrent  farther  than  any  cafe  before  it ;  but  I  take  this  oppor-  ^^"^  *^^' 
funity  to  declare^  that  we  are  all  of  opinion  that  Adaxvgndge^s 
cafe  is  law. 

a 

But  as  that  cafe  was  adjudged  murder  upon  the  implied  ma« 
lice,  we  are  all  of  opinion  the  cafe  at  bar  goes  farther,  and  that 
the  priibner  is  guilty  of  murder  on  exprefs  malice. 

A  general  malice  againft  any  man  is  exprefs  malice  with 
regard  to  that  man.     Afo.  86.     If  one  man  fays  he  will  re- 
venge himfelf  of  another,  or  fas  in  this  cafe)  that  he  will  have 
his  blood,  and  a  killing  enfues ;  it  is  murder.     Here  is  ex- 
|>re6  malice  before  the  giving  the  wound.      There  was  no- 
thing done  by  the  deceafed  but  what  was  perfeftly  innocent : 
he  fct  the  balance  to  Rich^  and  not  to  the  defendant  ;    Rich 
did  not  refent  it,  becaufe  it  was  not  done  with  a  defign  to 
affront  him,  but  in  a  jocular  way,  and  could  be  no  founda- 
tion for  the  prifoner  to  turn   about  in  an  angry  manner  and 
abufe  him.     The  words  returned  by  Mr  Gower  were  not  un-   ' 
fuitable  to  the  occafion  i  though  if  they  had  been  ever  fo  im- 
proper, it  is  ceitain  they  would  have  been  no   provocation  in 
law.     And  as  to  their  been  looked  upon  otherwife  amongft 
lisofe  who  efteem  themfelves  your   men   of  honour,  give  me 
leave  to  fay,   thofe  are  miftaken   notions  of 'honour,  nothing 
being  confiftent  with  honour  that  is  inconAftent  with  the  laws 
of  God  or  man. 

The  next  thing  that  foUov/cd  after  the  words,  was  the 
t|irowing  the  bottle  at  Mr.  Gowcr^  magna  cum  vi,  as  it  is 
ftated  in  -the  verdict.  The  bottle  it  is  true  only  touched  his 
perriwig  ;  but  fuppofe  it  had  killed  him,  will  any  man  of^er  to 
{sty  it  would  not  have  been  murder  ?  What  Mr.  Gower  did  is  not 
ftated  to  be  fuch  an  a£l  of  violence  as  the  prifoner's,  which  is 
fou^d  to  b^  done  with  great  forc^. 

It 
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It  was  (aid  that  Mr.  Gower  was  the  firft  that  drew  his' 
Avord,  but  with  what  intent  appears  very  plainly :  it  was  not  to 
attack  Mr.  Oneby^  but  to  defend  himfelf ;   and  therefore  when 
he  faw  Oncby^s   fword  fecured,    he  immediately  threw  away 
his  own. 

After  this  they  fit  down  again,  and  Mr.  Gower  like  a  man 
of  temper  applies  to  the  other  in  a  very  proper  manner :  it 
was  objeded,  that  he  thereby  made  Mr.  Oneby  to  be  the  ag- 
greflbr  :  if  he  did  fo,  he  faid  no  more  than  the  truth,  for  Omhy 
began  firft  both  by  abufive  language  and  by  throwing  of  the 
bottle.  And  it  is  plain  that  Mr.  Gower  did  not  defign  to  up- 
braid Mr.  Oneby^  but  only  ufed  it  as  an  argument  to  make  up 
the  matter. 

The  anfwer  that  is  made  to  this  is  the  ftrongeft  evidence  of 
exprefs  malice.  It  can  admit  of  no  other  conftruAion)  but 
that  he  was  determined  to  take  away  the  other's  life. 

The  calling  him  back  after  he  was  gone  out  of  the  room, 
and  telling  him  he  hadfomething  to  fay  to  hintj  (hews  a  fedate 
mind,  and  a  deliberate  intention.  I'he  wordsyoung  man  were 
words  of  contempt,  and  the  fomething  he  had  to  fay  to  him  could 
be  nothing  but  refentment.  He  ftaid  in  the  room  after  all 
the  reftj  to  have  this  opportunity  of  gratifying  his  revenge, 
and  that  fomething  he  had  to  fay  to  htm  is  explained  by  tho 
clafhing  of  fwords  which  was  heard  immediately  upon  the 
other's  return,  and  the  ibutting  of  the  door,  when  he  had  that 
fatal  opportunity  of  carrying  bis  malicious  expreffions  into 
execution. 

It  is  true  that  he  received  three  flight  wounds  in  the  en-» 
gagement.  But  we  think  in  a  cafe  of  this  nature,  that  an 
interchange  of  wounds  will  not  alter  the  cafe. 

Thefe  are  the  reafons  why  we  are  all  of  opinion,  that  the 
killing  of  Mr,  Gower  was  of  exprefs  malice  in  the  prifoner. 

I  (hall  now  give  anfwers  to  the  objedlions  which  were  made 
on  behalf  of  the  prifoner,  and  which  have  been  duly  weighed ' 
and  confidered  by  the  Judges, 

It  was  objeftcd,  that  this  was  no  more  than  a  fudden  quarrel, 
where  there  were  provoking  words  and  mutual  aflaults ;  that  it 
does  not  appear  the  paflions  were  ever  cooled,  and  that  indecid 
the  law  has  fixed  no  time  wherein  it  (hall  be  prefumed  the 
beat  and  fury  of  the  party  may  be  allayed,  but  it  is  to  be 
left  to  a  jury,  and  they  have  foi4nd  that  there  w^  no  rc^ 
conciliation, 

To 
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To  diis  it  may  be  anfwered  in  the  firft  place,  that  there  can 
be  no  prefumption  in  favour  of  death.  Kefyng  27.  And  there- 
fore in  all  cafes,  it  lies  upon  the  flayer,  (o  extenuate  the  fad, 
which  prima  facie  is  always  murder. 

In  the  next  place  I  would  obferve,  that  it  is  going  much  too  2  R.  Rajm, 
fiir,  to  fay  that  this  killing  was  upon  a  fudden  quarrel ;  but  to  J-tJ^'n  fc '* 
take  the  objedion  in  its  full  ftrength,  I  will  fuppofc  it  to  be  fo,  Hom.  297,^ 
and  dien  the  anfwer  I  give  to  it  is,  that  it  manifeftly  appears, 
there  was  a  fufficient  time  wherein  the  prifoner  might  have 
cooled,  and  reafon  have  refumed  her  feat,  becaufe  the  fubfc- 
quent  a£b  appear  to  be  deliberate. 

In  cafes  of  this  nature  the  Judges  are  to  determine  what  is 
malice,  or  what  is  a  reafonable  time  to  cool ;  and  they  muft  do 
it  upon  the  circumftances  of  the  cafe :  the  jury  are  judges  only 
of  the  &61,  and  we  muft  determine  whether  it  be  cleliberate  or 
not.  Hence  it  is,  that  in  fumming  up  an  evidence  the  Judge$ 
dire£b  the  jury,  if  you  believe  fuch  a  fa&,  it  is  fo ;  if  not,  it  is 
otherwife ;  and  they  find  either  a  general  or  a  fpecial  verdid  up-r 
on  it.  There  is  no  inftance  where  the  jury  ever  find  that  the  hA 
was  done  of  malice,  or  that  the  party  had  or  had  not  time  to 
cool ;  but  that  muft  be  left  to  the  J udges  upon  the  circum* 
ftances  of  the  cafe.  In  HoUoway*^  cafe  it  was  left  to  the  cour| 
to  determine  whether  the  tying  the  boy  to  the  horfe's  tail  was 
not  a  malicious  a6l.  So  in  the  cafe  of  the  two  boys  who  had 
quarrelled,  and  the  father  ran  aft^r  one  of  them  and  killed  him, 
^e  court,  and  not  the  jury,  determined  whether  it  was  malice 
pr  not.     Pabn.  545. 

As  the  law  has  fixed  no  time  when  the  paffions  (hall  be  faid  to 
cool,  it  muft,  and  only  can,  be  determined  upon  the  circum-* 
ftances  of  each  particular  cafe.  If  any  deliberate  zGt  appears, 
the  queftion  is  determined :  the  quarrelling  in  a  morning,  and 
deferring  the  fight  till  afternoon,  is  a  deliberate  a£(,  that  will 
make  ic  murder.  Kefyng  27.  And  the  opinion  of  the  Judges 
in  die  Lord  AIorley*s  cafe  was,  that  if  diverfions  intervene,  or 
the  parties  fall  into  other  difcourfes,  (as  they  did  here  for  the 
ipace  of  an  hour)  it  will  be  murder.  So  in  Bromwicb's  cafe, 
X  Lev.  180.  the  declining  an  immediate  encounter,  bccauf(^ 
of  the  difadvantage  of  his  high  heels,  was  held  to  be  a  deliberate 
ji£t,  diat  manifefted  a  coolnefs :  and  the  fame  has  been  held, 
where  the  parties  have  debated  about  the  conveniency  of 
place.     Kefyng  56, 

If  yf.  fays  to  B.  I  will  give  you  a  pot  of  ale  to  ftrike  me,  and 
Pt  ftrikes  him^  aqd  immediately  J.  l^ills  B.  it  is  murder  :   for 

J.  knew 
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A»  knew  what  he  was  about,  and  deliberated  with  himfelf  how 
he  might  perp/?trate  the  fact,  and  be  at  the  fame  time  (a^  he 
thought)  within  the  protedion  of  the  law.  H.  P.  C.  48. 
Cromp.  49. 

From  all  which  cafes  it  appears,  that  though  the  law  of  Eng* 
land  is  peculiarly  favourable  in  making  this  diftin6lion  wi^h  re- 
gard to  the  pafTions  of  men,  yet  it  muft  be  fuch  a  paffion  as  for 
the  time  deprives  a  man  of  the  exercife  of  his  reafon  ;  and  where- 
ever  it  has  appeared  that  he  had  the  exercife  of  his  reafon,  he  is 
out  of  the  protection  of  the  law,  and  has  been  held  guilty  of 
murder. 

Here  was  a  reaibnable  time  to  cool,  and  it  is  plain  it  had  its 
operation  :  he  was  cool  enough  to  difcourfe  for  an  hour,  he 
determined  in  his  own  mind  upon  deliberation  what  he  would 
do)  and  he  declared  his  intention  in  thofe  bitter  and  deliberate 
.  expreflions,  No^  he  would  not  pafs  it  over^  damn  him^  he  would 
have  his  blood  5  the  young  man  muji  come  backy  for  he  had/omething 
to  fay  to  him. 

The  interchange  of  blows,  where  there  is  malice,  will  make 
no  alteration :  it  does  not,  indeed,  appear  who  ftruck  firft  up- 
on his  returning  into  the  room  ;  but  it  is  fufficient,  that  the 
verdi(fl  finds  no  a£t  inconfi (lent. with  the  malicious  declaration 
of  the  party  ;  nor  can  the  declaration  of  the  party  deceafed  avail 
in  this  cafe,  for  that  goes  only  to  his  receiving  the  wound  in  a 
fair  manner  with  regard  to  the  nature  of  the  combat. 

This  is  by  no  means  to  be  refemblcd  to  the  cafe  of  Mr.  7«r- 
ner  ;  for  there  was  a  provocation,  and  a  blow  given  with  a  clog 
that  women  wear,  and  from  whence  it  was  not  probable  that 
death  could  enfue ;  and  this.appears  to  be  the  material  ground 
of  the  judgment  in  that  cafe,  by  oppofmg  it  to  Gray^s  cafe,  who 
was  held  guilty  of  murder,  becaufe  the  ftroke  was  given  with  a 
bar  of  iron. 

• 

The  very  minute  differences  obferved  between  this  and 
Mawgridge's  cafe  are  no  way  confiderable ;  fince  we  are  of  opi- 
nion, that  here  is  exprefs  malice,  and  there  it  was  only  implied  ; 
not  that  I  would  have  it  imagined,  we  think  this  cafe  material- 
ly different  from  Mawgridge*s  ;  on  the  contrary,  I  defire  it  may 
be  taken  notice  of,  that  we  declare  otherwife,  though  we  ad- 
judge  this  cafe  principally  upon  the  malice  expreffed. 

Upon  the  whole,  this  court,  with  the  concurrent  opinion  of 
all  the  other  Judges,  do  hold,  that  the  prifoncr  at  the  bar  is  guilty 
of  the  murder  of  ffllliam  Gower, 

But 
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But  in  juftice  to  the  prifoner  we  muft  give  him  four  days  to 
move  in  arreft  of  judgment,  and  therefore  let  him  be  brought 
up  on  this  day  (even-night. 

And  on  Monday  19th  ^unt  he  was  brought  up,  and  ob- 
jeded,  that  there  was  no  joinder  of  iflue  for  want  of  zfimili^ 
ter :  but  the  precedents  in  aU  capital  cafes  being  in  this  man- 
ner, the  objeftion  was  over-ruled.  And  Mr.  Juftice  Foriefcue^ 
in  a  very  ferious  fpeech,  pronounced  the  fentence  for  his  exe- 
cution :  which  was  appmnted  for  Monday  3d  July.  Upon  the 
morning  whereof  he  opened  a  vein,  and  bled  to  death,  to  avoid 
die  infamy  of  an  execution. 


Blake  verfus  Dodemead  &  ux'. 

ERROR   i  C.  B.  in  a  fcire  facias  brought  by  hulband  and  J^«neceflary 
wife  on  a  judgment  recovered  by  her,  dumfola^  and  A^  i^/Raym?"^* 
fcire  facias  alleges,  quod  fofl  redditionem  judicii  praidi^i  praedidla  1504. 
Sara  cepit  in  virum  praed'  Johannem  Dodenuad.     DenC  inde^  et  ®?"l*  p  ^'^^p 
fro  caufa^  no  venue  where  the  plaintiffs  were  married.     And 
it  was  infifted  on  error  by  Serjeant  Hawkins^  that  there  muft 
be  a  venue   as  to  every  fad  necefTarily  alleged  to  intitle  the 
plaintiflF  to  recover,   and  here  the  marriage  is  the  only  foun-   ' 
dation  for  the   man's  joining   in   this  fcire  facias,    Thef  Br, 
151,  256.     Ow.  23-     2  Lev.  227,     Mo.  527. 

Reeve  contra.  This  is  only  a  furmife,  to  which  no  venue  is 
neceflary.  If  alien  nee  be  pleaded  in  abatement,  a  venue  is  not 
necefiary.  Salk.  6.  This  concerns  the  perfbn  only,  and 
therefore  is  triable  where  the  aSion  is  brought.  Befides,  the 
precedents  are  many  of  them  in  this  manner.  7htf.  Br.  265. 
Of.  Br.  259,  283,  322,  253,  259,  262,  297,  314,  321.  dtft 
68 1 .  In  debt  upon  a  bond  by  huft)and  and  wife  it  is  never 
alleged. 

At  another  day  Lee  for  the  plaintiff  in  error  cited  35 
Hen.  6.  50.  2  Leon.  75.  Co.  Ent.  623.  that  where  it  docs  not 
come  in  by  fuppofal,  but  is  pofitively  alleged,  there  muft  be 
a  venue. 

He  obje£led  likewife,  that  there  was  a  difcontinuance.  The 
demurrer  is  quod  nar ratio  minus  fuffcicns  in  lege  exijlit  adacHonem 
matuitenend*^  and  the- joinder  is,  quod  breve  honum  et  fujfflciens  ex^ 
ijiit  ad  execution^  ^c,  which  is  putting  in  judgment  of  the  court 
a  matter .  not  iniifte4  upon  by  the  demurrer.     SalJk.  218. 

Strange  contra  J  In  anfiver  to  the  firft  objeftion  cittd  more 
precedents,  Brevia  judicialia  204,  238,  240,  252,  253,  258, 

256. 
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2$6.  where  it  is  alleged,  without  any  venue,  that  the  plaints 
tiflF  was  made  a  knight.  Raft.  167.  a.  On  2i  fcire  facias  ad 
cognofcendam  relaxationem^  no  venue  where  the  releafe  made^ 
Raji.  73.     Rig.  Jud.  43. 

As  to  the  fecond  exception,  it  would  have  t>een  wrong,  if  we 
had  followed  the  defendant's  demurrer*  There  is  no  fuch  thing 
as  a  declaration  on  zjcire  facias^  the  plea  is  to  the  writ,  and 
narrati$  and  breve  in  this  cafe  are  the  fame.  The  cafe  in.  SaU 
keld  was  a  demurrer  in  bar  to  a  plea  in  abatement,  which  was 
going  off  from  the  matter  of  abatement  to  the  merits  of  tho 
caufe  ;  whereas  here  the  fmgle  point  always  in  view  is,  whe-^ 
ther  the  plaintiiFs  (hall  have  execution  or  not.  Et  per  curiam^ 
If  the  joinder  had  been  otherwife  it  would  have  been  a  difconti-^ 
nuance  :  the  declaration  and  writ  are  fynonymous,  and  the  de- 
murrer being  wrong,  the  plaintifF  could  not  demur  to  it ;  and 
as  to  the  firft  objedion,  there  being  precedents  this  way,  wc 
think  it  well  enough  without  a  venue. 


Townfend  verfus  Thorpe. 

Parifli  clerk  if  a  /T^  H  E  plaintiff  declared  in  prohibition,  that  he  was  in«* 

S!d 'Si/ bT''  ^  ^^^^  ^^  f^  ^^^^  ^**  »"^^"^  ^  commit  Sodomy,  not- 
there  deprived*  withftanding  which  he  was  proceeded  againft  in  the  fpiritual 
^•^■y?»-»5^*  court  for  the  fame  offenfe,  and  for  drvnkennefs,  The  defendant 
Ct^.%!FlJy.  pleaded,  that  the  plaintiff  was  a  parifli  clerk,  and  that  the  fuit 
Bnnrt^  this  there  was  not  onlv  to  punifli  him  for  the  incontinency,  but 
•Pj^^»  ^'>«^-      alfo  to  deprive  him  of  his  office.     Demurrer  inde.     And   in 

Michaelmas  term  laft,  as  it  was  going  to  be  argued,  the  court 
propofeid  to  ftay  till  the  indidment  was  tried :  and  it  having 
been  tried,  and  the  defendant  conviAcd,  and  pilloried ;  the 
court,  without  ordering  the  declaration  to  be  amended,  granted 
a  confultation  quoad  the  proceeding  to  depnve,  and  confirmed 
the  prohibition  as-  to  any  other  punifliment.  They  faid  he  was 
an  ecclefiaftical  officer  as  to  every  thing  but  his  eledtion.  Salkm 
536.     Mar.  iQi.     Salk.  ^^0. 


Patterfon  verfus  Scott. 

l>ebtlie*for  X^EBT  for  rent  on  indenture  laid  to  be  made  2tLcndcnf 
^"^"^l  JL/  for  the  demife  of  lands  in  Surrey.  The  aftion  was  laid 
or  Uad  Ucs.    '    in  London ;  and  on  demurrer,  it  was  held,  that  the  plaintiff 

had  his  eledion  to  bring  it  in  either,  againft  the  leffee  ;  other-* 
wife  had  it  been  againft  an  affignee,  who  is  chargeable  onlj 
on  the  privity  of  cftate.    Judgment  pro  juer^^ 

Thompfoa 
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Tfcomfon  verfus  Batty. 

AN  executor  libelled  in  the  fpiritual  court  for  taking  a  tan*  Dontth  esufit 
kard  without  his  confent,  on  pretence  that  the  teftator  »»»;'«  not  fuable 
aarc  it  the  defendant  if  he  died  of  his  then  fidcnefs.     And  ^"^P^^"**«««^ 
the  court  granted  a  prohibition,  this  not  being  a  legacy,  but 
a  dtmnit  caufa  mortis^  the  validity  whereof  may  be  tried  in  an 
adion  of  trover. 


A 


«c 


Duke  of  Rutland  verfus  Hodgfon. 

N  adion  was  brought  on  a  South-fea  contraft  in  thefe  ^O*  *rjl^!* 

words:    ^  I  promife   to  pay  to  die  Duke  of  Rutland f^,^^^^^^ 

10,000/.  upon  bis  transferring  to  me  or  my  order   1000/.  the  laftpartof 

capital  Souilhjea  ftock  fomc  tipne  on  or  before  the  (hutting  of  ^  ^^^1^ 

the  company  s  books  for  the  next  Qmjbnas  dividend.''  Barnaid.iCB. 

95. 

The  tender  and  transfer  were  made  at  one :  but  it  being 
-die  day  of  (hutting  the  books,  there  was  more  more  bufinefs 
than  coul4  be  traniaded  in  the  morning,  and  therefore  die 
books  were  opened  in  the  afternoon,  and  feveral  transfers  were 
madc«  Upon  the  trial  of  diis  caufe  the  jury  found  for  the 
plaumff.  But  a  new  trial  was  granted,  becaufc,  after  the 
transfer  was  vacated  at  one,  the  defendant  might  have  come 
and  accepted  die  ftock :  and  though  the  general  rule  of  law, 
that  tenders  muft  be  at  the  laft  inftant  of  time,  has  been  broke 
in  upon,  and  made  to  relate  to  the  laft  part  of  the  day  where^ 
on  in  the(e  cafes  die  aA  can  be  done ;  ytt  that  is  only  out  of 
neceffity,  of  which  there  was  none  in  this  cafe. 

Mich.  2  Geo.  2.  it  was  tried  at  the  bar,  and  the  court  being 
of  the  fame  opini<m,  the  plaintiff  fuiFered  a  nonfuit. 


Woadfon  verfus  Nawton. 

TRESPASS  for  taking  and  difperfing  a  load  of  fern  Commoner ca»' 
a(hes :  the  defendant  pleaded,  that  he  was  an  occupier  ^1)1^^%^^ 
of  land  in  A.  the  tenants  whereof  had  right  of  common  and  ,|(het  burnt  by 
cutting  fern  on  the  locus  in  quo ;  and  that  the  plaintiff  wrong-  ftrin^er. 
fully  came  ind  cut  fern  and  burnt  it,  whereupon  the  defend- 
ant came  and  fcattered  it  about,  prout  it  bene  Hcuiu     Demurrer 
imde  I  and  Strange  pro  def  cited  i  Roll.  Abr..  405.  pU  5«  that  a 
commoner  may  juftify  taking  the  cattle  of  a  ftranger  damage- 

feafanty 
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feafant,  or  abate  hedges,  g  Co.  112.  b.  iMod.fy^.  And 
the  difference  is,  where  it  is  the  acEt  of  the  lord,  and  the  aft 
of  a  ftranger.     Lutw.  1240.     Sti.  428. 

Sed  tota  curia  contra.     For  if  the  plaintiff  did  him  any  da-« 
mage,  he  has  his  adion  ;  but  after  the  plaintiff  had  burnt  ^e 
fern,  and  thereby  converted  it  to  his  own  ufe  ;  the  commoner  ' 
has  no  right  to  come  and  difperfe  it.     Judicium  pro  quer\     ^ 


Warren  verfus  Confctt- 

Intr.  Hil.  8  Geo.  rot.  47.. 

.70.  ft.A.c.T.  ipVEBT  on  a  fpecialty  for  the  penalty,  for  not  accepfing 
'^^'tr*^^"  JL^  ^"d  Paying  for  ftqck  according  to  a  contra^.  And  die 
fpecialty!  *  plaintiff  avers  performance  of  every  thing  on  ^i^is  par^  to  int* 
2  L.  Riyni.  title  him  to  the  a£lion  :  the  defendant  pleidg  nitdibet^  to  which 
Vuoi  106.  ^^^  plaintiff  demurs^  and  judgmeu^t  is  given.  ;in  C*B.  pro  pier\ 
Barnard.  k!b.  ^nd  error  brought  in  jB.  R. 
15* 

TFeargy  In  maintenance  of  the  judgnaentyrfaid,  it  had  b^ea 
often  determined,  that  ml  debit  is  not  plea4aUie,  where  thp 
action  is  fqiinded  upon  the  fpecialty :  and  the  leafon  is,  becaitfe 
the  defendant  may  either  rdy  upon  i^,  that  it  is  l^is  deed,  a»4 
he  has  performed  it  ^  or  it  is  not  his  deed,  ^d  h6;is  nyot 
bound  to  perform  it :  whereas  nil  debet  (if  it  ihould  bc^  allowed) 
will  give  him  the  opportunity  of  meeting  the.  plaintiff  both 
ways* 

Raby  contra.  Where  the  plaintiff,  in  order  to  maintain  bis 
action,  muft  neceifarily  aver  a  matter  in  pais^  (as  in  this  ca£| 
he  muft  a  readinefs  on  his  part)  nil  debet  is  pleadable. 
Salk.  284,  565.      10  H.  7.  24.     6  Mod.  127. 

Eyre  ].  thought  the  plea  might  be  maintained  on  that  di- 
ftindtion,  fed  caeteri  contra.     Adjournatur.     And 

Mich.  9  Geo.  Serjeant  IVhitakcr  pro  quer*  in  err  ore  argued, 
that  nil  debet  is  pleadable  in  this  cafe  ;  bccaufe  the  plaintiff 
muft  aver  feveral  matters  of  fa£l,  to  intitle  him  to  the  ai^ion, 
in  relation  to  his  own  readinefs^  and  the  defendant's  default. 
5  Co.  43.  21  //.  7.  14.  Xeiko\  153.  b.  In  account  before 
auditors  nil  debet  may  be  pleaded.  49  E.  3.-  8  H.  6-  5.  *-' 
So  where  the  affignee  of  comnliflioners  of  bankruptcy  brings 
an  action,  he  fets  out  feveral  matters  of  faft,  which  he  ihuft 
prove  upon  nil  debet. 

Wtarg 
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JVearg  contra.  This  aSion  is  for  the  penalt  %  antl  the  rcafon 
irky  nil iibet  is  notailowed  is,  bc^aufc  the  action  is  fouiiucd  on 
k  folemn  a  thing  as  the  detrJ  of  the  piirty  ;  and  the  court  v.ill 
not  AifFer  a  man  to  plead  other  matter,  till  he  has  :vJ:iiiitcd  it 
to  be  his  deed  j  and  the  party  has  his  elcclion,  cith.-r  to  corifcfs 
and  avoid  or  deny,  whereas  this  iffue  involves  them  all.  Tjie 
^fc  of  a  penal  ftatute  is  not  founded  on  the  deed  of  tlic  pirty: 
and  that  of  an  arbitrament,  or  an  account,  may  have  no  writing 
in  it.  Curia  advifare  vult.  And  afterwards  In  Mkhiulmai  term' 
II  Gi9,  Sir  Robert  Raymoid  coming  into  court  berorc  jutli^incnt 
was  given  ;  it  was  argued  a  third  time  by  Mr.  liccs^c  and 
Serjeant  Darnall. 

.  Rjeve  pro  qiure?tte  in  errore.  The  plaintiff  below  hath  fpc- 
fially  ailigned  it  for  cai^e  of  demurrer,  that  the  general  ii!'uc 
yi^^ni^  pleadable  in  this  cafe.  It  muft  be  admitied,  that  the 
plaintiff  could  hot  Inalntain'debt,  without  (hewing  the  articles, 
and  a  breach,  to  intitie  him  to'the  penalty  :  and  that  ^ifTers  if 
from  the  cafe  of  a  bond  with  a  condition,  where  the  condition 
being  for  the  benefit  of  the  defendant,  he  muft  fhcw  a  perform- 
ance of  it,  and  ftiall  not  plead  nil  debet.  Here  matter  en  fait^ 
and  \n  fact,  are  mixed  ;  and  it  does  not  come  within  the  reafon 
of  an  obligation,  where  prima  facie  the  defendant  is  eftopped 
to  fay  there  is  no  debt;  upon  which  difference  all  the  cafes  have 
gone.  21  ,//.  7.  14.  Bro.  Ijfue  join,  23.  2  Kcb,  34 j. 
IX  H.  7.  4.  b.  45  £.  3.  4.  b,  46  E,  3.  1.  ^.  I  Saund,  -ic., 
Cr9.  Car.  513.  Hutt.  109.  Hob.  244.  3  Lev.  170.  In 
the  cafe  of  Barras  v.  Jndrews^  Mich.  2  yfnn,  Ilolt  C.  J.  held, 
that  in  debt  againft  an  adminiflrator,  fuggefting  a  dev.ijhvit^ 
ml  debet  was  pleadable,  and  there  matter  in  faft  and  matter  of 
record  are  both  joined. 

•'*■■-■•  '  .     ,  ^.^B-tm 

Stijeznt  Darnall  contra,  I  agree,  where  the  action  is  founded 
on  matter  intirely  dehors  the  deed,  nil  debet  is  pleadable  ;  fuch 
are  efcapes,  levy  per  dijlrefs^  entry  and  cxpuliion,  which  are 
the  git  of  the  a<^ion,  and  the  judgment  or  deed  is  only  ufed  as 
an  inducement :  and  fo  it  is  in  actions  for  a  penalty  given  by  act 
of  Parliament.  But  this  action  is  grounded  intirely  upon  the 
deed,  which  is  quafi  a  bond,  and  all  the  red  is  in  the  nature 
of  a  condition.  The  breach  here  is  affigncd  upon  the  deed. 
2  Sound.  344.     Hardr.  332.     Salk.  565.     Keilw.  47. 

If  this  plea  be  allowed,  it  will  make  it  verv  difficult  and  cx- 

pcnfive  for  a  plaintiff  to  recover.     He   mull  lock  every  wav, 

jLTid.  confider> from  how  many  quarters  he  is  liable  to  be  attacked. 

^fc  muft  be  prepared  to  prove  the  execution  of  the  deed,  the 

regiftry  of  the  contra£t,  the  opening  the  books,  a  tender  and 

refufal,  before  he  can  fo  much  as  put  it  upon  the  uefenJant  to 

anfwer  him  j  and  if  he  happens  to  get  tiirou^ih  all  tlii-,  the 

Vol.  II.  3  E  defcadant 
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defendant  may  furprize  him,  by  giving  in  evidence  non  comp^s^ 
durefs,  releafe,  or  many  things  of  that  nature:  or  if  a  plaintiff 
fhould  be  prepared  to  meet  him  in  all  thofe  inftances,  yet  it 
muft  be  a  pretty  large  debt  that  can  make  it  worth  his  while 
to  be  at  all  that  expence.  Thefe  inconveniencies  may  all  b^ 
avoided,  by  difallowing  this  plea ;  and  no  inconvenience  can 
follow  to  the  defendant,  fince  the  2^£b  for  the  amendment  of 
the  law  has  given  a  liberty  to  plead  feveral  matters* 

Curia  aivijare  vulu  And  this  term  it  was  argued  a  fourth 
time  by  Mr.  Fazakerley  and  Serjeant  Chappie^  who  infifted  on 
the  common  cafe  of  a  bail  bond,  where  it  is  not  allowed  to  pleaj 
nil  debit :  which  the  court  thought  a  cafe  in  point,  and  faid  that 
as  this  is  a  plea  vafUy  mgft  advantageous  for  a  defendant,  it 
would  have  been  often  attempted ;  but  diat  it  was  a  general 
notion,  it  would  not  be  allowed.  The  judgment  of  C^  B^ 
affirmed. 
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I  Gcorgii  2  Regis.     In  B*  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  ^ujiice. 

Sir  Francis  Page,  Knt.  •> 

James  Reynolds,  Efq;  \JuJlices. 

Sir  Edmund  Probyn,  Knt.         j 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charks  Talbot,  Efqi  SoJicitor  General. 


IJimtcr  verfus  Sampfon  ct  al'  manucapt.  Yardlcy. 

PARKBR  mciyed  to  ftay  proceedings  againft  th^  bail,  "^'^  "f't  <^*y 

pending  error  by  the  principal,  upon  the  terms  it  was  ^^^a  ta"f'pend. 

dcMQf;  upon  in  A^r  v.  Arthnry  mte  419.    But  it  appearing  ing  error  till  h^a 

here,  that  bail  was  not  put  in  upon  the  writ  of  error,    fo  as  *»«  p"«  »>»  "P'^n 

to  make  it  an  2h{o\\xt^  fupfrfedeas ;  the  court  refufed  it,  faying  ,  str.419,443.' 

they  would  not  go  one  ftcp  forther   than  the  cafe  oi  Alyer  iStr.872,1270. 

V.Arthur.  1Bur.Rcp.340. 


Holiday  verjus  Fletcher. 

TH  E  declaration  runs  thus  :  A.  H.  querltur  de  P.  F,  ad-  In  P.  R.  calling 
mimjiratore  omnjum  et  ftngulorum  bo?iorum  jurlum  et  crcdi-  aaminirtrator'in 
torum  quae  fuerunt  B,  F.  nupcr  virifui  defunct  qui  obi  it  intcjfat\  the  declaration 
i^c.  To  which  the  defendant  demurred,  and  {hewed  for  caufc,  '*.  i^fficicnt, 
that  there  was  no  averment  that  adminiftration  was  committed  cijUvcrmcni. 
IQ  the.  defendant,  it  being  common  towards  the  end  of  the  l.  Raym.  miq. 

o  E  2  dc-  ^'""*'**  *^'  ^• 

^       .  19. 
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declaration  to  fay,  cut  quidem  P,  F.  adminiftratioy  i5fc.  commijja 
fuit.  And  Mr.  JVynne  pro  def  cited  Cro.  Jac.  10.  i  Sid,  228. 
2  Fen.  84.  Litt.  Rep,  8o.  Sir  T.jBties  i.  Bro.  Mm.  i\^ 
Rop.  320.  Scdper  curiam^  There  is  a  material  difference  be- 
tween declarations  in  this  court,  and  in  C,  B,  where  the  be- 
ginning of  the  declaration  is  only  a  recital  of  the  writ,  A.  B. 
Jummonltus  fuit  ad  rejpondcndum  C.  D.  whei:Qas  in  jB.  R.  it  is 
J.  B,  queritur  de  C,  D,  Here  it  is  fufficicntly  alleged,  fo  as 
to  be  travcrfcd  ;  and  the  word  exijlente  muft  be  underftood. 
9  H,  5,  6,  7.     Plow..  192.     2  Saund.  61.     Judicium  pro  quer\ 

Stvdlcy  vcffus  Sturt.  \ 

Sunday  nnt  to  r  ■  iHE  writ  was  returnable  on  Wednefday^  and  the  bail  bond 
be  computed  one    Jj^      ^yas  aiTigned  on  the  Monday  following  ;  and  the  court 

flrtaifr'  ^^'^^  ^^^d  ^h<^  plaintiff  was  too  foon  by  a  day,  for  that  Sunday  was 
Bernard.  K.  E«  not  to  be  reckoned. 

Chambers  t;^fyJ^j  Robinfon, 

There  Mnnot  be  HT^  H  E  defendant  after  judgment  furrendercd  himfelf  in  dif-. 
fpccial  ball  in  a  JL  charge  of  his  bail,  and  lay  two  terms  without  being 
fecond  aaion  on  charged  in  execution  :  durine:  which  time  the  plaintiff  brought 

a  ircond  judg-  ^.  ^    ,    ,  i        •     j  \      e  • 

ment.  And  af-  ^^  action  of  debt  upon  the  judgment,  and  after  a  recovery  m 
ter defendant hai  that  aclion,  the  defendant  lay  two  terms  more,  without  being 
^'•!l  '7J5'"™'  charged  :  and   the   plaintiff  brought   another  aftion   of  debt 

without  being  g  ,.\  ,°  ijri  • 

charged,  he  fliaii  upon  the  fecond  judgment,  whereupon  the  defendant  moy^ 

bcdifchargcd  as  fof  2,  Jiiperfideas  as   to  the  two  firft  aftions,  and  that  common 

Barnard.  B,  R.  ^^^^  might  bc  accepted   in  the  lafl.     And  upon  confideration 

»2,  both  were  granted  :  it  was  agreed,  that  in  the  firfl  aftion  of 

debt  on  judgment  fpecial   bail  might   be  required,    but  the- 

court  faid  it  would  be  a  handle  of  oppreffion  if  they  carried  it 

any  farther. 

Domfnus  Rex  verfus  Powelk 

* 

What  doM  not    TT  T  was  held  that  proceedings  on  an  information  in  nature 

•/the Kirer**    -^     ^^  ^  ^^^  warrafito  are  not  abated  by  the  demifc  of  the 
crown. 


WilfQA 
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Wilfon  verfus  Wilkinfon. 

LIBEL   in  the  fpiritual  court  for  tithe  of  wool:  the  de-  Cuftomlnpay- 
fendant  pleaded,  that  by  ancient  ufage  in  the  parifti  the  ||^g^t'thc  of  wool 
tithe  of  wool  was  paid  by  the  pound,   and  not  by  the  fleece  :   anj  not^bylhc 
and  thereupon  moved  for  a  prohibition,  as  being  a  modus.    But  fl«cc  is  no 
the  court  held  this  was  not  a  nioduiy  only  a  different  manner  of  "''•^'''' 
computing  the  quantum^  wherein  it  is  agreed  that  the  tenth  part 
1^  to  be  paid  in  all  events.     The  prohibition  was  denied. 

•  Earl  of  Aylesford's  cafe.     In  Cane. 

THERE  Was  a  ^^/ agreement  for  a  leafc  of  twenty-one  Statute  of  fraudi 
years,  upon  Which  the  leflee  entered,  and  enjoyed  for  fix  "°^  pleadable 
years,  and  then  the  Earl  brought  a  ftll  againft  him  to  oblige  ^^l^t^l^^^';^ 
him  tp  execute  a  counterpart  for  the  rcfidue  of  the  term.    The  in  part. 
leflee  pleaded  the  ftatute  of  frauds   and  perjuries,   which   on 
argument  was  over-ruled,  the  agreement  being  in  part  carried 
into  execution. 


Dacofta  and  the  Ruflia  Company. 

UPON  a  mandamus  Xo  admit  him  into  the   company,  a  Pra«iccon 
fide  bar  rule  was  obtained  to  return  the  writ ;   and  upon  «'"^''''y^'  « 
motion  in  court  that  rule  was  fet  afide,  becaufe   there  ought  a^^FUzijib.  4I 
to  have  been  an  affidavit  of  fervice  of  the  writ  :  then  a  new 
rule  was  moved  for,  and  oppofed,  becaufe  this  not  being  a  cafe 
within  the  mandamus  aft,  the  plaintiff  ought  to  go  the  old  way 
by  alias  and  pluries.     But  the  court  held  that  not  neceflary  ;  ^nd 
niadc  a  rule  on  the  company  to  return  the  writ  in  four  days. 
Strange  pro  ficieiate. 


Frefcobaldi  verfus  Kinafton. 

Writ  of  error  was  brought  by  two  executors,  af  a  judg-  wh^re  two  1 
./^  ment  againft  them,  ad  grave  damnum  of  both.  A  J'cire  in  a  writ  of 
Art^j  was  taken  out,  and  a /?/V^ /^rt  returned.     And  then  one  ^7*^^  ^^-^  j:»'i 


A' 


oin 


of  the  plaintiffs  in  error  moved  for  time  to  affign  errors,  til!  error-:,  th=  court 
there  could  be  a  fummons  and  feverance  of  the  other  ;  upon  an  ^viiituc  tiu: 
Effidavit  that  the  other   executor  was   in  the   intcrcft   of  t!ie  ^^.'llfl^'r!^? 

I   J-  •  «  •    •  •  lummon  ana 

defendant  in  error,  and  would  not  join.     And  time  was  given  fever. 

accordi 

to 


cordinjcly.     And  afterwards  upon  aniumcnt  the  cafe  ai^pcarcJ  >5driiirii.K.B.4. 
be  thus :  ^ 


3  E  3  Error 


7^4  Michaelmas  Term  t  Geo.  2. 

Where  there  arc    •  EiTor  of  a  judgment  in  C.  B.  in  cafe  upon  feveral  promifes 
Ind  one  under    ^g^iinft  two  executors  on  a  promife  by  their  tcftator.     They 
age,  they  may     plead  quod  ipfi  noti  ajjumpferunt .     To  which  the  plaintiff  demurs, 
h"^f  ^rbv"at-    ^"^  ^^^  y^^^nt  of  a  joinder  there  is  judgment  by  default,  upon. 
torncy.  which  a  writ  of  inquiry  iflucs,  and  damages  are  affeffed  with 

cofts,  iTien  there  is  a  judgment  for  the  damUges  de  bonis 
teftatoris  ;  and  as  to  the  cofts,  de  bonis  propriis^  they  are  re- 
mitted. Upon  error  in  B.  R.  one  executor  only  appears,  and 
prays  fummons  and  feverance  of  the  other,  upon  which  there  iS 
a  judgment  quod  fequatur  folus  ;  and  then  he  afligris  for  error, 
that  he  Was  an  infant,  and  has  appeared  by  attorney ;  and  in 
nullo  ejl  erratum  is  pleaded. 

Mich.  13  Geo,  I.  Heeve  pro  quer'*  in  *errore  argued,  that  tn 
nullo  efi  erratum  had  admitted  the  infancy,  and  therefore  it  was 
to  te  taken  up  as  a  point  of  law.  I  agree,  IF  executors  were 
plaintiffs,  he  of  full  age  might  make  an  attorney  for  both  •,  but 
the  diftinftion  has  always  been,  that  where  they  are  defendants, 
he  cannot  :  for  there  if  he  mifpleads,  there  are  cofts  de  bonis 
propriisy  for  which  he  muft  have  an  action  againft  his  guardian, 
which  he  cannot  have  againft  an  attorney.  Whereas  when 
he  is  plaintiff,  he  pays  no  cofts  2  Cro.  420,  441.  i  Roll,  Abr^ 
287. 

Executors  are  confidercd  as  diftinft  perfons,  and  therefore 
may  fever  in  their  pleas.  i  Roll.  Abr.  229.  And  fo  it  was 
done  in  the  cafe  of  Baldwin  v.  Churchy  Hill.  2  Geo,  in  B.  itv 
The  being  joined  with  another  of  fuU  age  fignifics  nothing, 
for  this  is  a  perfonal  privilege.  2  Sound.  212.  I  Lev.  299* 
Sti.  318. 

Strange  contra.  In  rcafon  there  is  no  difference  between  be- 
ing plaintiffs  or  defendants.     As  he  pays  cofts  if  a  defendant, 
he  is  amerced  pro  falfo  clamore  i{  z  plaintiff.     If  a  plaintiff,  he 
may  be  barred  of  his  demand,  as  well  as  have  a  iinal  judg- 
ment againft  him  where  he  is  defendant.     Where  there  are  two 
executory,  they  make  but  onq  reprefentative  of  the  teftator,  and 
the  fuit  is  in  auter  droit.     Cro.  El.  541.      An  infant  fole  exe- 
cutor fued  by  attorney,  and  held  well,  and  the  judgment  affirm- 
ed.    Show.  169.     Two  avow  as  bailiffs,  and  one  being  of  age, 
it  was  held,   that  he  might  make  an  attorney  for  both  -y  and 
Holt  C.  J.  faid  it  would  be  the  fame  with  the  cafe  of  two  exe- 
cutors, where  one  might  make  an  attorney  for  both,  as  well  as 
difpofe  of  the  whole  eftate.     There  is  a  neceffity  (fays  he)  for 
all  to  join,  and  therefore  one  attorney  (hall  fcrvc  for  all. 

But  whatever  might  be  the  law  in  other  cafes,  where  the  in- 
fant defendant  is  charged  with  ccfts  ;  yet  he  can  fuffer  no  da- 
mage here,  bccaufe  the  cofts  are  remitted,  i  RclL  Abr.  784. 
pi.  5,  6.     I  Co.  162.     8  C>.  35. 

Reeve 
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lleevi.  replied.  The  cafe  in  Cro*  Eh  541.  is  denied  in 
St  Cro.  420.  And  as  to  the  cafe  in  Showery  it  is  within  my 
admittance,  for  aVOwants  are  in  the  nature  of  plaintiffs* 

C.  J»  This  cafe  requires  great  confidcration»  No  cafe  has 
been  cited  to  make  this  good^  where  the  in^t  is  defendant* 
But  the  cafe  in  Stiles  is  in  point  to  make  it  bad.  Where  they 
are  plaintiffs^  it  is  not  to  be  doubted  but  all  might  appear  by 
attorney*  One  executor  it  is  true  may  make  an  abfolute  dif- 
pofition  of  any  part  of  the  eftate,  but  then  it  will  be  a  devaf-- 
Unnt  ia  him  only ;  whereais  if  they  are  defendants  and  do  not 
make  a  good  defence,  it  is  a  devajlavit  in  all*  Here  it  appears, 
a  good  defence  was  not  made,  for  the  attorney  has  pleaded  a 
plea  which  could  never  bring  the  merits  in  queftion  \  and  this 
being  an  a^on  on  Ample  contradl,  he  may  be  prejudiced  by 
not  pleading  debts  upon  fpecialty* 

Fortifcui  J.  I  think  this  cafe  ftands  upon  a  difFerent  foot 
from  the  cafe  of  an  infant  fole  executor.  For  if  orm  executor 
can  difpofe  of  the  eftate  in  fpite  of  the  other,  why  may  not  he 
do  an  aft  of  a  lefs  nature  in  appointing  an  attorney  for  both, 
ivhich  is  only  giving  a  bare  authority.  Executors  are  but  one 
perfon  in  the  eye  of  the  law ;  and  it  is  abfurd  to  fay,  the  exe- 
cutor is  of  full  age,  and  under  age,  at  the  fame  time.  There 
is  no  reaibn  given  for  the  opinion  in  StiUs^  and  the  cafes  in 
Shower  and  2  Sound,  are  (ince :  and  if  there  be  no  real  differ- 
ence between  being  plaintiff's  and  defendants,  (as  I  think  there 
is  not)  then  the  later  authorities  are  againfl  the  cafe  in  Stihs, 
Ifanin£uit  executor  brings  trover  upon  a  converfion  in  his 
own  time,  he  pays  cofts,  according  to  the  cafe  of  Balier 
V.  Delander ;  and  I  do  not  fee  why  he  may  not  be  as  liable  to 
be  hurt  by  a  declaration  or  replication  as  well  as  a  plea. 

Riynolds  J.  It  will  be  pretty  difficult  to  adjuft  the  refolu- 
tions  which  have  been  cited  on  both  fides,  with  the  general 
reafon  of  the  law ;  where  the  general  rule  is,  that  no  infant 
can  appear  by  attorney.  And  that  provifion  for  his  fccurity  will 
lignify  nothing,  if  another  may  make  an  attorney  for  him.  If 
he  was  a  fole  executor  defendant,  it  feems  to  be  agreed  that  h  j 
could  not  appear  by  attorney ;  and  the  only  point  this  is  at- 
tempted to  be  fupported  upon  is,  that  being  joined  with  one 
-of  full  age  alters  the  cafe.  Now  if  they  were  obliged  to  ap- 
pear as  one  perfon,  I  (hould  think  it  might  be  well  ^  but  it  is 
certain  they  are  not  obliged  to  do  fo,  for  as  they  may  fever  in 
pleading,  fo  one  may  appear  by  attorney,  and  the  other  by 
guardian  ;  which  (hews  that  to  niany  purpofes  they  arc  not  one 
perfon  in  the  eye  of  the  law.  But  i  tnuft  own  I  cannot  fee  the 
fubflantial  difference  bctw.een  their  bvin;^  plaintiffs  and  dcfcnd- 
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antf.     And  fince  it  is  admitted  to  be  well  in  the  cafe  of  plafn- 
tifts,  it  goes  a  great  way  with  me  as  to  the  other  point. 

Prohyn  Juftice.  The  law  has  always  been  jealous  of  put- 
ting an  infant  under  the  power  of  one  who  is  not  anfwerablc. 
to  him,  as  a  guardian  is.  There  is  this  difference  between 
their  being  plaintiffs  and  defendants ;  that  as  plaintiffs  they 
cannot  fever  in  declaring,  which  they  may  do  in  pleading  as 
defendants. 

After  this  argument  it  ftood  upon  a  curia  adv'Jarc  vultj  till 
this  term,  when  Sir  Francis  Page  being  come  into  Juftice  For* 
icfcue*s  place,  it  was  argued  again  upon  his  account ;  and  upon 
the  argument  he  and  the  Chief  Juftice  were  clearly  of  opinion, 
that  the  judgment  was  erroneous  :  and  Reynolds  Juftice  faid,  he 
had  confidcred  it  more  fully,  and  was  of  opinion  he  could  not 
appear  by  attorney,  though  another  was  joined  who  could : 
aind  Prcbyn  Juftice  concurring,  the  judgment  of  C,  B.  was 
reverfed.  • 

Dominus  Rex  verfns  Elliot. 

THE  juftices  of  a  borough  committed  the  defendant  for 
non-payment  of  a  fine  fet  on  him  for  a  contempt  in 
court.  7'hc  defendant  brought  a  habeas  corpus^  and  the  court 
held  it  a  good  commitment ;  upon  which  he  offered  to  pay  the 
ifine  in  B.  R,  but  they  faid  they  could  not  take  it ;  he  muft  be 
remanded,  and  pay  it  below. 


Smith  verfi/s  Fuller. 


1*? 


Wlirrf  the  dc  • 
fi'nd.iBt  is  fdiind 


ERROR  qCvi*  judgment  in  C.  B,  in  cafe  for  fcandalous 
words,  of  which  four  feveral  fets  were  laid  in  the  decla- 
lurtj^rhrre  muft  ^ation.  Upon  Not  guilty,  the  jury  find  for  the  plaintiff  as  to 
be  3  judgmont  onc  fet  of  words,  and  for  the  defendant  as  to  all  the  reft  ;  and 
for  him  AS  M    there  is  a  judgment   for  the    plain tift'  as  to  the  damages   and 

L.Vaym.  ii6.     ^ofts    of  fuit. 
C'itcd    in    An- 

dtcv,%^tc.    '         Q^  ^j.j.^j.  jj^  B,R.  it  was  objefted  by.  Strange^  that  there 

ought  to  be  a  judgment  for  the  defendant  as  to  the  words  of 
v/hich  he  is  acquitted,  that  he  may  plead  the  acquittal  in  bar 
of  any  other  action,  i  Ro/L  yfbr,  771.  pi.  18,  20.  772.'/'/.  26. 
1  Roll,  Rep,  293.  I  Keb.  488.  2  8uu7jd,  250.  I  Satind.,2Sl. 
8  Cj.  58.  Cg.  Eut,  287,  304,  537,  676.  and  the  plaintiff 
Ihoiild  be  amerced  pro  jaljo  damore  as  to  lb  much.  In  the  cafe 
<\{  Tench  \,Dalur^  Puj'ch,  3  GV^.  i.  in  cjedlment  there  was 
(itihr  alia)  Vi  verdict  for  Aiountain,,  and  a  releafe  of  that,  and 
it  was  \oiy^  debated,  whether  it  \ws  neccflary  to  have  a  judg- 

mejit 
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Aieht  in  that  cafe  for  the  defendant ;  bift  it  was  taken  for  grant- 
ed that  there  muft  have  been  one,  if  there  had  been  7^  verdiA 
fbr  him. 

The  court  thought  *  the  judgment  was  not  to  be  fupported,  Amendment  of 
but  put  it  off  on  the  importunity  of  the  defendant  in  c^^o^^  ^^g^^U^"'  ^^ 
who  then  applied  to  C.  B.  and  moved  to  amend  the  record  by 
the  verdift  t  and  after  a  rule  to  fhew  caufe,  the  record  was 
amended,  and  a  judgment  added,  that  quoad  the  words  of 
which  the  defendant  was  acquitted  eat  inde  fine  die^  and  the 
plaintiff  in  nujerlcordia^  ^c.  And  then  the  King's  Bench  was 
moved  to  amend  the  record  there,  and  afterwards  the  judgment 
was  affirmed. 


The  Cafe  of  John  Bennet,  Efquire,  one  of  the  maders  of  the 

High  Court  of  Chancery. 

HE  was  a  ground  landlord  of  a  houfe,  in  which  an  under-  ^  An.  c.  14^ 
leffee   dwelt,  againft  whom   execution   was  fued   out.  O>^ound  landlord 
.^'  jr  I  i_/i_-ir  'Kx       cannot  come  m 

1  nc  court  was  moved  for  a  rule  on  the  IheniT  to  pay  Mr.  for  rent  on  exe. 
nennct  a  year's  rent,  purfuant  to  8  ^»«.  f.  14.     But  it   was  c"**'on*fV»»ft»n 
held,  that  this  was  not  a  cafe  within  the  ftatute,   which  ex-  ""***'  ^^^^^' 
tends  only  to  the   immediate  landlord  ;    and  the  cafe  of  Carr 
V-  Goldington  was  mentioned  to  have  been  fo  adjudged. 


White  T'^j^yij  Woodhoufc. 

m 

IN  a  fpecial   aftion  upon  the  cafe  for  immoderately  driving  In  what  aaion 
a  chaifc    let   to   hire;    the   court   refufed    to   let  the  de- ^*""<>^'»rin& 
fcndant  bring  money  into  court,  and  difcharged  a  rule  which  ^^.^  "*^** 
had  been    obtained  as    of  courfe  for  that  purpofe  :  and    the  Barnard.  K.  B. 
Chief  Juftice  faid,  the  firft  motion  to  bring  money  into  court  *5' 
was  in  Kelyng'^s  time,  and  introduced  to  avoid  the  hazard  and 
difficulty  of  pleading  a  tender.     Strange  pro  quer\ 


Turvil  verfus  Aynfworth.  ; 

IN   an  a£Kon  upon  a  South-fea   contraft,   the  plaintiff  de-  7  G.  ft. a.  c.  1. 
clared  it  was  for  ftock   in  the  company  trading  ad  tnaria  .A"y^^'ation 

J  n    •   H  ^    i        n     .1    r  T  •    rn    j  in  the  name  ot 

AuJtriGr  vccat  the  ootith-fta   company.     It  was  infifted  on  at  a  corporation 
the  trial,  thjit  Aujhalh  was  the  proper  word,  without  an  /,  and  «  fatal. 
therefore  the  evidence  did  not  fupport  the  declaration  :  and  it  ^**J  ^-lynj- 
was  agreed  to  take  a  verdift  for  the  plaintiff,  and  to  apply  to  the       ^* 
court :  ajid  after  a  great  debate  a  new  trial  was  granted  :   for 

n 
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it  was  a  different  corporation^  and  if  the  word  JuJIriaP  wai 
to  be  ^jc&ed,  it  would  not  do,  for  then  it  would  be  a 
company  trading  to  all  feas,  whereas  they  trade  in  the  South'^ 
feas  only  ;  and  the  Anglice  vocaf  the  South-fea  company,  will  not 
do,  where  there  is  a  proper  Latin  word  which  is  not  made  ufe 
of.    James  Ofiom\  cafe,   lO  Co*  130. 

The  plaintiiF  afterwards  had  leave  to  amend  his  delaratioa 
tipon  payment  of  cofts. 


Dominus  Rex  verfm  Lifter* 

Indiamcnt  on     T  N   an  indiftment  for  exercifing  the  trade  of  a  Salter  (which 
$£/i».quaihed,  J|^  ^^5  j^gjj  ^^u^  though  not  mentioned  in  the  ftatute  5  £/fz* 

Barnard.  K.B.    ^^  ^^       ^  ^^    ^^^        ^  ^.^^  ^^^        ^  ^^^    ^g^  j   ^^  ^.j^  ^j.  ^ 

a  Self.  Caf.  117.  King  was  Magnae  Britanniae ;  and  the  trade  laid  to  be  exer- 
pi.  160.  cifed  at  the  time   of  the  ftatute  infra  hoc  regnum  muft  refer  to 

Magnae  Britanniae^  whereas  by  the  words  of  the  ftatute  it 
muft  be  ufed  in  England  \  and  for  this  fault  the  indiAment  was 
quafiied.  And  fo  was  a  former  indidment.  Rex  v.  Parijh^ 
^rin.  13  Geo.  i. 

Dominus  Rex  ver/us  Street. 

Order  to  proVidc  A  N  Order  of  baftardy  was  made,  to  pay  fo  much  weekly, 
for  baftard  till      A\_  till  the   child  was  nine  years  old,    if  it   ftiould  fo  long 

Barii«d?k.  B.  "^^*  ^*  P^^  ^"'''>  ^^  '^  ^  S^°^  ordcf,  for  we  cannot  intend  it 
31.    Self.  Caf.   able  to  provide  for  itfelf  (boner. 

296.  pl*«33« 
CaL  of  Set.  and 
Rem.. f  16.  pi. 

X71.  Fol.  410.  Dominus  Rex  'uerfus  Curl. 

Anobfcencbook  TNFORMATION  exhibited  by  the  Attorney  General 
U  punifliablc  as  J^  againft  the  defendant  Edmortd  Curl^  for  that  he  exijlens  hom9 
Barnard.  K.B.  i^iquus  et  feeler atus  ac  nequiter  machinans  et  intendens  bonos  mores 
^9.  fubditorum   hujus  regni  corrumpere^  et  cos  ad  nequitiam  inducere^ 

Fortefc.  Rep.     q^cndam  turpem  inlquum  et  obfcaenum  Ubellum  intitulaf  Venus  in  the 

cloijlerj  or  the  Nun  in  %erfmocky  impie  et  nequiter  impreffvt  et  pub^ 
iicavitf  ac  imprimi  et  puUicari  caufavit^  (fetting  out  the  feveral 
leud  paflages,)  in  malum  cxernplum  iffc.  And  of  this  the  defendant 
was  found  guilty.  And  in  Trinity  term  laft  it  was  moved  in 
arreft  of  judgment  by  Mr.  Marjh^  that  however  the  defendant 
may  be  punifhable  for  this  in  the  fpi ritual  court  as  an  off*enfe 
contra  bonos  mores,  yet  it  can't  be  a  libel  for  which  he  is  pu* 
jiiftiable  in  the  temporal  court.  Libellus  is  a  diminutive  of  the 
word  Liberj  and  'tis  libeUus  from  it's  being  a  book,  and  not 
from  the  matter  of  it's   contents.     In  •►the  cafe  ^^  libellisfa' 
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nmfts  tttj  Lt>rd  Cske  iavs,  that  it  mi^ft  be  ftgainft  the  puUick, 
or  fome  private  penon,  to  be  a  libel ;  and  I  don't  remem- 
ber ever  to  have  heard  this  opinion  contradifted.  What- 
ever tends  to  corrupt  the  morsds  of  the  people,  ought  to  be  cen- 
furcd  in  the  fpiritual  court,  to  which  properly  all  fuch  caufcs 
belong :  what  their  proceedings  are  I  am  a  Aranger  to  ;  but  for 
me  'tis  fuActent  to  fay,  1  don't  find  any  cafe  wherein  they  were 
ever  prohibited  in  fuch  a  caufe :  in  the  reign  of  King  Chariet 
the  Second  there  was  a  filthy  run  of  obicene  writings,  for 
which  we  meet  wfth  no  profecution  in  the  temporal  courts ; 
and  fince  tbefe  were  things  not  fit  to  go  unpunifiied,  it  is  to  be . 
foppofed  that  my  Lords  the  Bilhops  animadverted  upon  them 
in  their  courts.  In  the  cafe  x)f  The  S^ecn  v.  Rtai^  6  Ann.  in  Fortefe.  )S. 
B,  It.  riiere  was  an  information  for  a  libel  in  writing  an  ob- 
fceiie  book  called  The  fifteen  Plagues  of  a  Maidenhead^  and  after 
conviftion  k  was  moved  in  arrdft  of  judgment,  that  this  was 
not  puniAiable  in  the  temporal  courts  \  and  the  opinion  of 
Chief  Juftice  Hob  was  fo  ftrong  with  the  objeSion,  that  the 
{irofecator  never  thought  fit  to  ftir  it  again. 

Mr.  Attorney  General  contra^  I  do  not  obferve  it  is  pretended 
there  is  any  odier  way  of  punilhing  the  defendant ;  for  if  the 
ipirituai  court  had  done  it,  inftances  might  foe  given ;  and  it  is 
no  argnmeift  to  fay-  we  meet  with  no  prohibitions  \  fuch  a 
way  of  arguing  would  conftrue  them  into  all  forts  of  jurif* 
dioions. 

What  I  infift  upon  is,  that  this  is  an  ofFenfe  at  common  law, 
:ts  it  tends  to  corrupt  the  morals  of  the  King's  fubjcdts,  and  is 
againft  the  peace  of  the  King.  Peace  includes  good  Order  and 
government,  and  that  peace  may  be  broken  in  many  inftances 
without  an  adual  force.  1 .  If  it  be  an  aft  againft  the  "conftitu- 
tion  or  civil  government;  2.  If  it  be  againft  religion;  and^ 
3.  If  againft  morality. 

1.  Under  the  firft  head  fell  all  the  cafes  of  feditious  words  or 
Writings.     1  RolL  Abr.  78.  pL  2.     i  Vent.  324.     3  Kcb,  841. 
and  the  cafe  of  The  ^een  v.  Bedford^  Mch.  12  Ann.  whofc  GUb.Caf.  197- 
ire^rife  of  hereditary  right  was  held  to  be  a  libel,  though  it 
contained  no  refleftion  upon  any  part  of  tbe*then  government. 

'2.  It  IS  a.  libel  if  it  reflciJls  upon  religion,  that  great  bafis  of 
Irivil  government  and  fociety ;  and  it  may  be  both  a  fpiritual  and 
temporal  ofFcnfe.  Cro.  Jac.  421.  2  Roll.  Abr.  78.  pi.  2.  1  Vent. 
293.  3  Keb.  607,621.  In  Tremayne's  Entries  226.  there  is  a 
lentence  to  have  a  paper  fixed  over  the  defendant's  head,  inti- 
mating that  he  had  uttered  blafphcmous  words  tending  to  the 
fubverlidn  of  government.     There  is  one  Hall  now  in  guftody  i  Stra.416. 

^  on  P^^*'  *^^- 
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on  a  convi<^ion  as  for  a  libel  intitled  A  Sober  Reply  to  the  Merrf 
Arguments  about  the  Trinity^  and  Pajch.  lo  Ann,  Regtna  v.  Clen^ 
don^  there  was  a  (pecial  verdift  on  a  libel  about  the  Trinity^ 
and  it  was  not  made  a  doubt  of  in  that  cafe. 

3.  As  to  morality.  Deftroying  that  is  deftroyitig  the  peace 
of  the  government,  for  government  is  no  more  than  publick 
order,  which  is  morality.  My  Lord  Chief  Juftice  Hale  ufed  to 
fay,  Chriftianity  is  part  of  the  law,  and  why  not  Morality  too  ? 
I  do  not  infift  that  every  immoral  a(^  is  indi£bble,  fuch  as 
telling  a  lie,  or  the  like  5  but  if  it  is  deftruftive  of  morality  in 
general,  if  it  does,  or  may,  afFeft  all  the  King's  fubjetfts,  it 
I  then  is  an  ofFenfe  of  a  publick  nature.     And  upon  this  dif* 

tindtion  it  is,  that  particular  a£ls  of  fornication  arc  not  punifli- 
able  in  the  terhporal  courts,  and  bawdy-houfes  are.  In  Sir 
Charles  Sedley's  Cafe  it  was  faid,  that  this  court  is  the  cujlorn 
morum  of  the  King's  fubjeds.  i  Sid.  168.  And  upon  this 
foundation  there  have  been  many  profecutions  againft  thtf 
players  for  obfcene  plays,  though  they  have  had  intcreft  enough 
.  to  get  the  proceedings  flayed  before  judgment.  Tremaine*s  Ent. 
209,  2 1 3>  214,  215.     3  vol.  State  Trials^  LordGrcfs  cafe. 

Mich.  10  /F.  3.  Rexv.  Hilly  the  defendant  was  indifted  for 
printing  fome  obfcene  poems  of  my  Lord  Rochejler^^  tending  to 
the  corruption  of  youth  ;  upon  which  he  went  abroad,  and  was 
outlawed ;  which  he  would  not  have  done  if  his  counfel  had 
thought  it  no  libel. 

The  fplritual  courts  punifli  only  perfona!  fpirltual  defemation 
.  by  v/ordsj  if  it  is  reduced  to  writing,  it  is  a  temporal  offenfe. 
Salk.  552.  Mo.  627.  and  it  is  punifhable  as  a  libeL  My 
Xrord  Coke  in  the  cafe  dc  libellts  famofis  had  nothing  in  view  but 
frandalous  defamatory  libels.  Lihellus  is  not  always  to  be  taken 
as  a  technical  word  ;  in  this  cafe  it  may  ftand  as  an  obfcene 
little  book.  And  as  to  the  cafe  of  Rcad^  there  was  no  judg- 
ment, but  it  went  off  upon  the  Chief  Juftice's  faying.  Why 
don't  you  go  to  the  fpiritual  court  ;  which  was  giving  a  falfe 
reafon  for  that  fudden  opinion,  now  it  appears  there  is  no  in^ 
ftance  of  the  fpiritual  court's  intermeddling,  where  it  is  re- 
duced to  writing  or  in  print. 

Chief  Juftice,  I  think  this  is  a  cafe  of  very  great  confequence^ 
though  if  it  was  not  for  the  cafe  of  "The  Siueen  v.  Ready  I 
ihould  make  no  great  difficulty  of  it.  Certainly  the  fpiritual 
court  has  nothing  to  do  with  it,  if  in  writing  :  and  if  it  reflects 
on  religion,  virtue,  or  morality,  if  it  tends  to  difturb  the  civil 
order  of  fociety,  I  think  it  is  a  temporal  ofFcnfe.  I  do  not 
think  libillus  is  always  to  be  taken  as  a  tethnical  word.  Would 

not 
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iM>t  trover  lie  de  quodam  UbeU$  itttitulat'ihc  New  Tefiameht,  aadr 
does  not  the  fpiritual  court  proceed  upon  a  libel  ? 

Forttfcue  J.  I  own  Ais  is  a  great  offenfe,  but  I  know  of  no 
law  by  which  we  can  punifh  it.  Common  law  is  common 
ufage,  and  where  there  is  no  law  there  can  be  no  tranfgreffion* 
At  common  law  drunkcnnefs,  or  curling  and  fwearing,  were 
not  puniihabie  ;  and  yet  I  do  not  find  the  fpiritual  court  took 
notice  of  them.  This  is  but  a  general  folicitation  of  chaftity^ 
*and  not  indi^ble.  Lady  Purhici^s  cafe  was  for  procuring^ 
men  and  women  to  meet  at  her  houfe,  and  held  not  indidlable, 
unlefs  there  had  been  particular  fafts  to  make  it  a  bawdy-houfe. 
To  make  it  indictable  there  (bould  be  a  breach  of  the  peace,  or 
f'^meihing  tending  to  it,  of  which  there  is  nothing  in  this  cafe.  ' 

A  libel  is  a  technical  word  at  common  law,  and  I  muft  own 
the  cafe  of  the  J^w^^w  v.  Read  fticki  with  me,  for  there  was  a 
^ule  to  arreft  the  judgment  niji.  And  in  Sir  Charles  SedUy*s 
csLie  ^htre  was  a  force  in  throwing  out  bottles  upon  the  peo- 
ple's hc:.ds.  .      ^ 

RcyjioUs],  It  is  much  to  be  lamented  if  thfs  is  not  punifh- 
^ble  ;  I  asree  there  may  be  many  iiiftances,  where  a£ls  of 
fmniorality  are  of  fpiritual  cognizance  only  j  but  then  thofe 
are  particular  a6ts,  where  the  profecutioh  is  pro  faluie  animae  of 
the  offender,  and  not  where  they  are  of  a  general  immoral 
tendency  :  which  I  take  to  be  a  reafonable  diftinftion.  Read^s 
cafe  is  indeed  a  cafe  in  point.  But  I  confefs  I  fhould  not  have 
been  of  that  opinion.  Libellus  does  not  ex  vi  termini  import 
defamation,  but  is  to  be  governed  by  the  epithet  which  is 
^dded  to  it.  This  is  furely  worfc  than  Sir  Charles  Sedley*% 
cafe,  who  only  expofcd  himfelf  to  the  people  then  prefent,  who 
might  chufe  whether  they  would  look  upon  him  or  not  5 
whereas  this  book  goes  all  over  the  kingdom.  Drunkennefs 
and  fwearing  were  punifhable  in  the  fpiritual  court  before  the 
a£ls  which  made  them  temporal  ofFenfes,  and  in  which  the 
jiirifdidHon  of  the  fpiritual  court  is  faved. 

Prohyn  J.  inclined  this  to  be  punifliable  at  common  law,  as 
an  offenfe  againft  the  peace,  intending  to  weaken  the  bonds 
of  civil  fociety,  virtue,  and  morality.  But  it  being  a  cafe  of 
great  confequence,  it  was  ordered  to  ftand  over  for  a  further 
argument. 

And  this  term  Page  J.  being  come  into  the  King's  Bench  in 
the  room  of  Juftice  Fortefcuc^  it  was  to  have  been  fpoke  to  by 
Mr-  Solicitor  General  and  myfclf.  But  Curl  ncthiiving  au 
fended  me  in  time,  I  acquainted  the  court  I  was  not  prepared : 
imd  my  vf ant  of  being  ready  proceeding  from  his  own  neglcft, 

they 
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they  refufed  to  indulge  him  to  the  next  term.  And  in  two  or 
three  days,  they  gave  it  ^s  their  unanimous  opinion,  that  this» 
was  a  temporal  ofFcnfe.  They  faid  it  was  plain  the  force  ufed 
in  Sidley^%  cafo  was  but  a  fmall  ingredient  in  the  judgment  of 
the  court,  who  fined  him  ^ooo  /•  And  if  the  force  va3  all  they 
went  upon,  there  was  na  occafion  to  talk  of  the  court's  being 
anfar  marum  of  the  King's  fuhje&s.  I'hey  (aid  if  RencP^  caiei 
was  to  be  adjudged,  they  flMuid  rule  it  otherwtfe  :  and  there- 
fore in  this  cafe  they  gave  judgment  for  the  King»  Aqd  the 
defendant  was  afterwards  fet  in  the  pillory,  as  he  well  defervecU  * 


«  Gee  verfus  Brown. 

Af  G^ildhi^»  coraqi  {)yre  C  J.  dc  Q.  p. 

Within  what  T  N  dH  a£tion  upon  an  inland  bill  of  exehange  brought  by  the 
^  a  biiimuft  j|^  indorfee  againft  the  drawer,  it  appeared  the  bill  was  payable 
^^^'^  *  J^May  ;  that  upon  a  promife  of  payment  the  indorfee  gave 
him  to  the  j  8ths  from  thence  ^>  j^oth,  thence  to  24th,  and  from 
thence  to  7th  of  Juney  when  the  acceptor  failed.  And  there 
being  no  notice  to  the  drawer,  the  Chief  Juftice  held  it  to  be 
the  lofs  of  the  jndqrfce.     Strange  pro  def. 
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Sir  Robert  Raymond,  Knf.  Lord  Chief  Jujlice. 

Sir  Francis  Page,  Knt. 
James  Reynolds^ 
Sir  Edmund  Probyi 

SirPhUipYorkci^Knt.  Attorney  General. 
Charles  Talbot,  Bfqi  Solicitor  General. 


J,  Knt.  "J 

Dbyn,  Knt.         J 


Lee  verfus  VftXcYi. 

TH  £  plaintiff  declared  in  C.  B.  that  the  defendant  was  Leading  out 
indebted  to  him  in  fo  much  money  for  goods  fold  and  frferjeajUumpjit 
delivered,  et  fie  indebitaf  exlftens  bene  et  fideliter  folvere  l^enlbyil'auft; 
ft  coniterttare  veHet^  leaving  out  in  confiderattMe  inde  fiiper  fe  af-  L.  Laym.  1516. 
fm^  et  eidem  fViUielmo  adtunc  et  ibidem  fideliter  promifity  quod^ 
^('    And  after  judgment  by  default,  it  was  reverfed  on  error, 
Acre  being  no  promife  adually  laid  in  the  declaration*     i  Lev* 
J64.    I  Sid.  246.     Strange  pro  def*  in  errore* 

Domfnus  Rex  verfus  Channel], 

INDICTMENT  againft  the  defendant, for  that  he  keep-  indiament ilet 
ing  a  common  grift  mill,   and  being  imployed  by  fVilliam  ^^^  againft  a 
Arrf  to  grind  three  bufhels  of  wheat,  did  vi   et  armis  iUicite  Snhgpart'oV 
Ww  and  detain  forty-two  pounds  weight  of  the  wheat.     Upon  the  com. 
%  demurrer  judgment  was  given  for  the  defendant,  there  being  s^*  ^'^*  3^^ 
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no  aftual  force  laid,  and  this  a  matter  of  a  private  nature,  for 

«.      »     n       which  an  adlion  would  lie.     27  AfT,  pl\  lo.     2  Keh*  ?qi.  Triii. 
S«caBur.  Rep.       ^        2>  -d  ir  o-j  ^ 

1x25, 1130.       3  ^^0,  Kex  V.  j0^y(?»,  I  btd,  209- 


Wilfon  i;^ry«i  Poulter. 

/«  Middlefex,  coram  Raymond  C,  J. 

Ko  parol  evT-  y  ^  trovef  the  defendant  was  charged  with  his  confeflion  in  a 

4^depofit!on.  "  -L  ^  dcpofitlon   taken  before  commiflioners  of  bankrupt,  and 

Barnard.  B.  R.  the  Chief  Juftice  rcfufed  to  let  the  defendant  into  zny  parol  cvi- 

Tl\  dfnce  to  explain  it. 


Between  the  Pariflics  of  Bifliops  Hatfield  and  St.  Peters  in 

St.  Albans. 

Hired  fervant it  /^RDERoftwo  juf^itcs  to  removc  a  man  and  his  wife 
fettled  where       \J  and  their  daughter  from  Hatfield  to    St.  Peters*     Upon 
'^Seff^c  f "'  6   *PP^^^  "^^  ^^^  feflions,  they  ftate  the  cafe  fpecially :  that  3  Augujly 
•    *'^3  •  1^25,   Henry  Langley  was  hired   in  St.  Peters  by    Mr.  Arnold 
fwho  had  no  fettlement  there)  for  one  year,  to  fcrve  as-  his 
huntfman  ;    that  Mr.  Arnold  had  a   dog-kennel  in    St.  Peters^ 
where  Langley  was  dieted  and  ferved  the  year  :  but  inafmuch 
as    Arnold  himfelf  had  no  fettlement    there,  they   vacate  the 
Fol.  197,  X9S.    order  which  fent  him  to  St.  Peters.     Et  per  curianiy  The  ordct 
of  feflions  muft  be  quaflied,  for  this  is  exadlly  the  cafe  of  the 
I  St»,  a8.         fervant  employed  on  the  road  to  look  after  ftage-  horfes  be- 
longing to  one  who,  lived  elfewh^re  j  and  yet  the  fettlement 
was  adjudged  to  be  where  the  fcrvice  was.     Strange  pro  St. 
Piters^  ^ 


Dominus  Rex  verfus  Edwardum  Elwell,  Bart* 

Where  there  is  XTE  was  brought  up  upon  a  habeas  corpus^  with  a  return  of 
a  conviftion  the^J^  J|^  jj^^  caufeof  his  commitment,  which  was  upon  a  conviflioa 
difchargcon  the  of  forcible  entry  ^nd  detainer.  And  it  being  moved  to  difcharge 
warrant  of  com-  him  upon  exceptions  to  the  Commitment ;  the  court  refufed  to 
mitmentwith-    enter  into  the  confideration   of  them,    till  the   convidlion  v/as 

out  having  the 

convi^ion  be-  Hkcvvife  regularly  removed  before  them.  But  by  confcnt  he 
f  >re  them.  ^as  bailed  in  the  mean  time.     And 

!«•  Raj  m.  1.5x4. 


* 


B.  R.  cannot  This  term,  the  conviAion  being  before  the  court,  it  appeared 

conviftion  by  ^^^  there  was  no  fine  fet  by  the  juftices,  and  it  was  therefore 
jufticcs  of  peace,  movcd  to  be  quafhcd.  It  was  agreed  on  both  fides,  that  there 
Somcaf  360.    fliould  be  a  fine  :  but  it  was  infilled,  that  it  being  now  bcfoQc 

Barnard.  R.  B.  **  v 

48.  3..  ^  •  *e 
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tiic  King's  Bench  by  a  certiorari^  they  might  fct  the  fine.  Sed 
per  curiam^  We  are  not  to  execute  the  judgment  of  an  inferior 
court.  The  conviftion  is  to  be  upon  view,  and  they  who  view 
the  nature  of  the  force  are  the  propereft  judges  what  fine  to 
fet;  and  though  a  certiorari  fhould  come,  before  the  fine  is 
fet ;  yet  it  would  be  no  contempt  in  the  juftices  to  compleat 
their  judgment  by  fetting  one.  Lambert  indeed  was  of  opinion, 
that  the  juftices  could  not  fet  the  fine  at  all ;  but  upon  what 
foundation,  we  can  never  imagine.  The  jufticcs  are  not  bound 
to  do  it  upon  the  fpot,  but  may  take  a  reafonable  time  to  con- 
iider  of  the  fine;  but  then  they  cannot  commit  the  party, 
whilft  they  confider  of  the  fine  •,  becaufe  by  the  words  of  the 
a&  the  commitment  is  to  be  till  he  has  paid  the  fine.  The 
conviction  muft  be  quafhed,  and  the  defendant  ^ifcharged. 
^Kgk.  671. 


Vol.  11.  3  F  Eaftor 
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Sir  Robert  Raymond,  Knt.  LordCbiefJuJike. 

Sir  Francis  Page,  Knt.  1 

James  Reynolds,  Efquire,  Kjupces. 

Sir  Edmund  Probyn,  Knt.        J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq-,  Solicitor  General. . 


Reynolds  verjtts  Thorpe. 

Tn  ivovxncs  T  N  replevin  the  defendant  avowed  for  rent,  and  (hewed  that 

coTTT^'.rMceincnt  I    J.    hohefis   titulum^  dcmifcJ  to  him,  and   that  he  made  an 

of  particular  A  u^Jcr-lcafe  to  the  plaiiititf.     And  on  demurrer,  it  ^vas  re- 

flicvi-n.  folved  to  be  ill,  according  to  the  cafe  of  Scllly  v.  Dallyy  Salk. 

AVriiCfCo.  2.  j52.     "^  Lev.  193.     5  Cq.  1.     And  judgment  was  given  for 

%:Z'JM:i^.  die  iJaintiii'. 
46. 

Crutchficld  'verfus  Scott. 

llonev  may  be  ^  ■  ^  H  E  queftion  was,  whether  in  an  aclion  by  an  executor 
broughcinto  j^     x\\c  defendant  ftlould  be  allowed   to    bring    money  into 

oranTxeottdn'  ^^"''^*  ^"^  *^"  confideration  it  was  held  he  might,  and  that 
Baruard.  K.  B.  thc  effect  of  it  would  bc,  not  to  make  the  executor  pry,  but 
47*  only  lofe  his  fubfcquent  cofto.     Alich,  3  G:q,  1.     Biika'\\  Tur^ 

ht-rvilU^  allowed  ib  CO  do. 

Wilkinfon 
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Wilkinfon  verfui  Poole. 


THE  court  made  the  defendant  pay  cofH  for  not  going  Defendant  pays 

on  to  trial  by  provifo  accordinji  to  notice.  5^^^.  ^"^  ^""^  ^^' 

'                                        °  ing  by  provifo. 

Evans  verfui  Higgs. 


C.   13. 


OUTRANGE  moved  to  difcharge  the  defendant  out  of  exc-  7 Ann. 
^-^  cution,  as  being  an  ambaffador's  fervant,  Wz.  his  -^"^/(^  baffX?!.  ™' 
fccretary.  And  it  was  objeftcd,  he  did  not  lie  in  the  houfe  ;  L.Raym.  1514. 
and  the  ^ords  of  7  Ann.  c.  12.  are  domcjVtck  fervants,  Scd  per 
^uriamy  The  nature  of  his  employment  requires  his  attendance 
at  the  houie,  and  it  is  not  neceflary  he  (hould  lie  there.  And 
the  general  words  all  writs  and  procejfes  Jhall  he  void^  take  in 
this  cafe,  and  therefore  the  execution  muft  be  fet  afide. 

HiL   4  Geo,  2.    JVtdmore  v.  Aharez.      In  the  cafe  of  the  ^Jtrglb.  200. 
French  ambaflador,  it  was   ruled,  that   the  perfon  need 
not  lie  in  the  houfe,  but  he  muft  do  fomc  adlual  fervice 
there. 


Lancafter  verfus  French. 

THE  plaintiff  being  a  carpenter,  brought  an  aflion  for  Words  notac- 
thefe  words,  «  He  has  charged   Mr.  Andrrjus  for  forty  "^oi^l  Abr.  55. 
•*  days  work,  and  received  the  money  for  the  work,  that  might  pi.  24. 
**  have  been  done  in  ten  days,  and  he  is  a  rogue  for  his  pains."  l^l^\  ^^^' 
After  vcrdift  for  the  plaintiff'  the  judgment  was  arretted,  the  '^*' 

ivords  not  being  a<5lionable. 


Dominus  Rex  verfus  Epifcopum  Chefter. 

THyfANDAMUS  direfted  to  the  bifhop  as  warden  of  Man-  Mandamui  liet 
^*^^  chefter  college,    to  admit  a  chaplain.     The  bilhop  re-  J^^^c^'thewli 
turns,  that  by  the  royal  foundation,    he  is  appointed  vifitor.  no  viiitor. 
And  upon  argument  it  was  obje6led,  that  though  a  mandamus  Cited  in  An- 
will  not  lie  where  there  is  a  vifitor  free  from  any  objection ;  g^^^^arj  k.  B. 
yet  here  the  two  offices  being  in  the  fame  perfon,  he  cannot  52.    - 
vifithimfelf;  and  no  cafe  can  be  fhcwn,  v/here  the  founder  ^  Bur.  Rep« 
has  once  granted  the  whole  out  of  him,  and  on  fuch  a  tem*« 
porary  fufpenfion,  it  has  refulted  back. 

o  F  a  Et 


79^  Eaftcr  Term  i  Geo.  2. 

Et  per  curiam^  It  is  plain  he  cannot  vifit  now,  bccaufe  his 
power  is  fufpended'.  And  thefc  are  powers  that  may  ceafc,  and 
revive,  v/iiliout  inconvenience  ;  fmce  there  is  this  court  to 
rclbrt  to.  In  a  lay  corporation,  the  founder  and  his  heirs  are 
vifitcrs  :  in  a  fpiritual  one,  the  jurifdiclion  is  here  j  unlefs 
there  be  an  exprcfs  vifitor  appointed.  The  ground  of  our 
•       D     n       int(  rpoiini?;  in  this  cafe  is,  that  at  prefent   there  is  no  other 

See  4  But.  Rep.        ..    ^     .   ^  .,.'  .        ^  , 

10c I.  and         vUit«..:oriaI   power  in  being.      A   peremptory   mandamus  wa» 

Rayncr's  read-      granted.       Vide    2  GtO.  2.    C.  2Q. 
ing  thereon. 

The  cafe  of  the  Conftables  of  Limington. 

ScfTions  cannot  r  |  ^  HEY  wcre  chofen  and  fworn  in  at  the  leet ;  and  the 
dif^hirgc  con-^  J^  feffions,  on  pretence  that  the  eleftion  was  not  made  ac- 
•t*tiie*?cct.'        cording  to  the  particular  ufage  of  the  place,  made  an  order  to 

difchargc  the  appointment.    And  now  the  order  of  fcfTions  was 
quaflicd,  for^t  common  law  they  had  nothing  to  do  with  the 
Salk.  175.  election  of  conftables,  and   the   13  ^  14  Car.  2.  f.  12.  gives 

.Jones  111.     .^  them  only  in  the  cafe  of  death  or  removal  within  the  year. 


Shaw  vcrjiii  Weigh. 

Mich.  9  Geo.  rot.  ic8. 

Dev'.fe  of  lanJs  T  TPON  Not  guilty  in  ejectment  for  lands  in  the  county  of 
tnd  hcrcJita-       11     /y/;;/    on  a  trial  at  the  irrand  fcfTions,  the  jury  find  thie 

mcn:s  to  A,  and    ^^-^.   i  t-  o 

B.  in  truft  for    Ipecial  vcrdid. 

others  in  t.iJl  and 

in  jc-c,  js  a  d..        That  Tljcmtu  Ravcfifcroft  beine  feifed  in  fee  of  the  premiflles 

vile  ID  ICC  * 'i  tne  j      j  ^  * 

trufte-s,  though  i*^  quclllon,  by  his  v/ill  dated  in  Augujf  1675,  dcvifcd  the  fame 
there  be  not  the  to  his  wif:!  Dorcihy  for  her  life,  and   for  her  better  fupport,  he 
Trtlerf^'  ""^    ^^^^  devifed  her  500/.  to  be  raifed  by  fale  of  timber,  or  dig-^ 
3  Danv.  17?.      ging  of  coil  ;  and  after  her  deceafc  he  deviled   the  premiflijs 
r^*  *^'  to  three  truilceb  and  the  furvivor  of  them,  in  truft  for  his  two 

nr  V  c.    cp.      f:{i(»j.>5  y/y/;j^  Lunsford  and  Dorcihy  Evatty  equally  between  them, 
Firzgib.  7.  during  their  natural  live?,  without  committing  any  manner  of 

Fq.  Abr.  184.  vvaftc  5  provided  that  whatever  part  of  the  500/.  fhould  be 
S'M-id.  153,  p*»id  lii>  wlic  by  either  of  Iiis  fiilciS  the  fame  iliall  be  reim- 
5^i  burred  to  I'lcm  by  getting  of  coal    ui)on    the   prcmifles   only; 

Eir.urJ.  K.  B.  ^^^  i  jf  ^.1^;^^.^.  ^^f  \^\^  fifiers  {hould  happen  to  die  leaving  ifluc  or 

cit-ti  In  An-  ifiucs  of  her  or  their  bodies  lawfully  begotten,  then  in  truft  for 
Urcwi3jQ.  |\n;h  iflue  or  ifTues  of  the  mother's  fhare,  or  elfe  in   truft  for 

»8,       **'    '^'    ^^^^'  furvivor  or  furvivors  or  them,  and  their  refpedivc  ilTue  oi" 

illucs  ;  and  if  it  fliould  happen   that  both   the  fillers  fhould  die 
without  iillie  as  aforcfaid,  and  their  iliuc  or  iJlUcti  to  die  with- 
out 
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out  ifllie  or  iflues  lawfully  to  be  begotten,  then  in  tnid  for 
yahn  Swift  in  tail  male,  remainder  to  Rnvenfcmft  Gifford  (the 
lefTor  of  the  piaintifF)  and  the  heirs  male  of  his  boJy,  with 
fcveral  remainders  over.  Th?.t  the  devitbr  died,  and  »^is  wife 
entered,  and  enjoyed  for  her  life  ;  and  on  her  dcceafc  the  two 
fifters  entred  and  were  poflcfled.  That  Anru  (one  of  the  lifters) 
died  without  iliue,  and  Dorothy  Evatt  furvivc^J  her,  and  gth 
Jpril  1688,  levied  a  fine,  and  fulTw'rcd  a  recovery,  to  the  ufe 
of  herfclf  in  fee.  That  John  Svjift  died  without  iflUe  in  the 
life  of  Dorothy  Euaity  who  is  fmce  dead  alio  without  iii'ue,  upon 
whofe  death  Rav£7ifcroft  Glfford  entred  and  made  the  leafe  to 
the  plaintiff,  who  entred  and  was  poficfll-d  till  eje:kd  by  the 
defendant :  fed  utrurOy  £rV.  Et  ft  pro  qucr\  fro  qucr\  it  ji  fro 
difi  pro  dif. 

Upon  tills  fpecial  verdifi  judgment  was  given  in  the  court 
of  grand  fe9tons  for  the  defendant.  And  on  error  in  B.  R. 
the  general  errors  are  aligned. 

Before  they  entred  upon  the  main  point,  a  j^vious  qucf- 
tion  was  ftirred  by  the  counfel  for  the  plaintiff,  what  eftute  the 
truftees  took  by  virtue  of  this  will :  and  th?y  contended,  that 
though  the  devife  was  only  to  them  and  the  llirvivor  of  hern, 
without   the  words  hnrs  or  for  every  yet  the  carving  out  lb 
many   eft?.tcs  of  inheritance,  that  were    to  Le  ititwtiii  out  of 
the  truft,  (hews  the  intent  of  the  devifor  to  give  them   an  el- 
tate  in  fee ;  fince  nothing  elfe  could  be  fufficient  to  fatisfy  all 
the  trufts.     And  3  Co.  20.  b,     Cro.  Eitz,  204.     2  Cro.  527. 
6  Co.  16.     SaUt.  236.   were  cited,  where  the  word  efi.rtc  car- 
ried a  fee  •,    here  it  is  houfes^  lands y  tenements y  and  heredltaiTunts. 
Hob.  2.     Mc.  873.     I  ^en.  299.     2  Jon.    57.     2  Lev.  169. 
But  this  point  was  not  contefted  by   the  defendant  5    and  the 
court  faid  it  muft  certainly  be  a  fee  in  them  ;    though  if  it 
fliould  not,   the  will  would  have  the  fame  elRvt,  by  the  de- 
vifee's  taking  as  upon  an  immediate  devife. 

But  the   main  queftion  arofe  upon  the  devife  to  tiie  fitters, 
whether  they  were  tenants  for  life  or  tenants  in  tail ;   which 
had  this  confequence,  that  if  they  were  but  tenants  for  lifu,  the 
fine  and  recovery  by  Dorothy  the  furvivor  were   no  bar;  but  if 
.  they  were  tenants  in  tail,  the  remainder  over  to  the  lehor  of 
the  plaintiff  was  barred. 

Apd  Reeve  pro  quer^  argued,  that  under  this  will  the  tw:o 
fitters  were  but  tenants  for  life,  with  contingent  remainders 
to  their  iflue  in  tail.  The  words  of  the  will  are  {Iron-:  for  this 
purpofc  ;  he  devifes  it  to  them  two  equally  between  them  dur- 
ing their  natural  lives  without  committing  any  manner  of  wofie^ 
waich  ibews  his  intent,  that  the^  fhould  not  have  fuch  an  cftate 
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as  would  protect  them  in  committing  of  wafte.  So  is  that 
other  claufe  by  which  the  fillers  are  impowered  to  rcimburfc 
thcmfelves  fo  much  of  the  500/.  as  they  (hall  pay,  by  get- 
ting of  coals  on  the  premilfes  only;  which  power  will  bo 
ufelefs,  if  it  be  conftrued  an  eftate-taiL 

Here  are  no  exprefs  words  that  give  it  for  more  than  their 

lives,  and  it  is  indifputable,  that  in  a  deed  it  would  be  an  eftate 

for  life  only.     But  whether  it  {hall  be  carried  further  in  this  cafe^ 

which  is  a  will,  muft  depend  upon  the  authorities  that  vrlW  be 

,     cited  on  either  fide,     I  exppft  to  hear  the  cafe  of  King  v. 

Rep?737,796.'    Melling^    I  Ven,  214,  225.  cited  againft  me;  but  upon  that  I 

mufl  obferve,  that  there  was  not  this  claufe  of  being  puniih- 
Abr.  Ca,  Eq.  *^'^  ^^^  wafte.  In  the  cafe  of  Backboufe  v.  IVeUsy  HiL  1 2  ^tn^* 
184.  /;/  B.  R.  the  devifc  was  for  and  during  the  term  of  his  natu- 

ral life  onlyy  without  impeachment  of  wafte,  and  after  his  de- 
ceafe  to  the  iffue  male  of  his  body :  and  it  was  refolvcd,  that 
this  was  but  an  eftate  for  life,  firft,  becaufe  of  the  word  9nhf 
that  was  added,  and  in  the  next  place  on  account  of  the 
claufe  of  being  difpunifhable  of  wafte,  which  the  court  faid 
oufted  all  pretence  of  an  eftate-tail,  and  was  much  ftrongei: 
than  the  power  to  make  a  jointure  in  King  v.  Meltings  for  that 
was  of  fervicc  even  after  the  devife  was  conftrued  to  be  a 
tail, .  by  enabling  the  devifee  to  make  a  jointure  without  fuf- 
fcring  a  recovery. 

In  the  cafe  oi  Loddington  v.  Kinu^  3  Lev,  432.  there  was  not 
the  word  only^  but  without  impeachment  of  wafte  was  in,  and 
governed  the  refolution  that  made  it  but  an  eftate  for  life* 

And  that  which  makes  this  conftruftion  the  more  reafon- 
ablc  is,  that  the  remainders  over  to  Swift^  and  the  leflbr  of 
the  plaintiff,  arc  conceived  in  the  proper  terms  to  make  it  an 
eftate-Lail  in  them.  It  is  to  John  Swift  and  the  heirs  male  of 
his  body  lawfully  begotten,  and  for  want  of  fuch  iffue  to  Ra- 
verfroft  Gifford  and  the  heirs  male  of  his  body,  with  remain- 
ders over.  Now  can  it  be  imagined,  that  the  devifor  did  not 
intend  to  pafs  different  interefts,  when  he  made  ufe  of  fudh 
different  expreflions  ?  It  proves,  in  my  apprchenfion,  that  he 
knew  what  words  were  moft  proper  -to  carry  an  eftate-tail, 
and  that  where  he  did  not  intend  to  pafs  a  tail,  he  has  not 
ufed  them. 

The  words  funnvor  or  furvivors  of  them  muft  relate  to  the 
iffue,  and  not  to  the  fifters,  becaufe  he  makes  ufe  of  the  plu- 
ral number,  and  there  can  be  no  furvivors  out  of  two  fitters* 

He  made  another  point,  that  if  it  be  conftrued  an  eftate  tail, 
yet  tlie  leffor  of  the  plaintiff  will  be  intitledto  a  moiety;  be- 
caufe Jnnc  Lumford\\ii^\zi\2Lnt\t{  common,  and  died  before  the 
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recovery  AiflFered  by  the  other  fiftcr,  the  confeqttcnce  of  which 
IS,  that  the  remainder  was  vefted  in  the  leflbr  as  to  a  moiety. 
5  C?.  7.     8  Co.  85. 

Beetle  contra  SLVguedj  that  it  was  an  edate-tail  in  the  fiftcr^, 
with  crofs  remainders  to  their  iflues.     That  ijfue  in  a  will  is  ^  - 

equivalent  to  heirs  cfthe  body  will  not  I  believe  be  difpiited.  It 
is  always  taken  to  be  nomcn  colU^ivum^  and  in  this  Icnle  the 
word  exitus  is  ufed  in  the  ftatute  dc  donis.  If  then  a  devife  to  jf, 
^dhis  ifTue  is  as  flrong  as  a  devife  to  hi:n  and  the  heirs  of  his 
body,  let  us  fee  how  it  (lands  upon  the  words  of  this  will.  Here 
it  is  to  them  two  equally  to  be  divided,  and  if  they  happen  to 
die  v/ithout  ifluc  the  remainder  over :  nov/  I  do  not  contend 
that  this  is  an  exprefs  devife  in  tail,  as  in  the  former  cafe  put 
of  a  devife  to  jf,  and  the  heirs  of  his  body ;  but  it  will  be  fuf- 
ficient  for  me,  if  it  be  fuch  a  devife  by  implication  :  as  it  was 
conftrued  in  the  cafe  of  King  v,  Mellingj  which  was  a  devife  to 
A.  for  life  exprelly,  and  after  his  deceafe  to  fuch  ilfue  as  h-j 
(hould  have  of  the  body  of  his  fecond  wife,  (his  firft  then  beini; 
alive)  and  it  was  held  to  be  an  eftate-tail  in  A.  What  diifcrcncc 
is  there  between  the  two  cafes  ?  this  only,  that  I  can  perceive 
(and  which  makes  our  cafe  the  ftrongeft)  that  in  that  cafe  the 
words  for  life  are  exprcfly  mentioned,  but  in  our  cafe  they  are 
not. 

In  the  cafe  of  the  Attorney  General  againft  Sutton  and  Pa-  i  P.  Will.  Rsp 
mny  which  was  in  the  houfe  of  Peers,  Hil,  7  Geo.  the  decree  754- 
indeed  was  reverfed  as  to  another  point,  but  as  to  the  follow- 
ing point  they  agreed  with  the  court  below,  that  a  devife  to  A. 
and  his  firft  and  fecond  iflue  male,  without  going  any  further, 
was  an  eftate-tail.     So   in  the  cafe  of  Langley  v.  Baldwin  in  Abr.  Cj.  Fq. 
^'.  B.    19  Afcy  1707.    upon  a  cafe  referred  from  my  Lord  ^';^^^]inAudicv 
Chancellor,  the  devife  was  to  his  eldeft  fon  for  life  without  3*59. 
impeachment  of  wafte,  and  after  his  deceafe  to  my  gr.iiidfon 
for  life  witliout  impeachment  of  wafte,  and  v/ith  a  power  to 
make  a  jointure,  and  after  his  deceafe  to  his  firft  fon  and  the 
heirs  male  of  his  body,  and  fo  as  far  as  a  fixth  fon  ;  and  if  my 
&id  grandfon  dies  without  iflUe  male,  then  he  dcvifcd  ic  over  : 
and  tile  queftion  v/as,  whether  the  limitation  ftopping  at  a  fixth 
fon,  and  not  going  on  to  every  other  fon  and  fons,  and  there 
being  the  claufe  as   to   wafte  and  for  making   a  jointure,   it 
ihould  be  an  eftate-tail  in  the  grandfon  :  and  by  the  unanimous 
opinion  of  the  court  of  6\  fi.  it  was  refolved  to  be  an  eftate- 
tail  :    this  cafe  deftroys  all    the  arguments    drawn  from  the 
claufe  againft  committing  wafte. 

The  cafe  of  Loddingion  v.  Kimc  was  adjudged  upon  the  ex-  L.  naym.  2oj 
prefs  words,  "  to  Even  Armin  for  his  life,  and  in  cafe  he  fhail  ^°C« 
^*  have  ifilie  male,  to  fuch  iflue  male  and  /'/j  heirs  forever:" 
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which  word  bis  related  to  the  ifTue  male,  and  not  to  Evert 
Armin :  and  alfo  becaufe  in  the  fame  will  he  afterwards  takes 
notice  of  that  iiTue  male  as  the  perfon  to  whom  I  have  given  the 
inheritance :  there  the  words  (as  I  faid  before)  were  exprefs  and 
good  fehfe,  but  here  they  are  nonfenfical,  if  they  die  without  ijfue^ 
and  the  ijfue  dies  without  ijfue* 

As  to. the  other  point,  by  which  Mr.  Reeve  would  intitle  tho 
leiTor  to  a  moiety  ^  he  cited  jR^Tym.  452.  Sir  T.  Jones  lya. 
that  thcfe  being  crofs  remainders,  and  one  dying  without  iflue, 
the  fine  and  recovery  by  the  other  would  be  a  bar  for  the  whole, 

Pratt  Chief  Juftice,  I  fay  nothing  at  prefcnt  to  be  bound  by, 
but  as  thus  advifed  I  think  it  a  ftrong  point  tliat  this  is  an  eftate 
tail  in  the  fitters.  I  cannot  allow  this  to  be  a  contingent  re- 
mainder, it  is  only  a  defcription  when  the  iflue  fball  take  ;  and 
certainly  a  devife  to  one  and  his  iflue,  is  the  fame  as  if  it  had  been 
to  him  and  the  heirs  of  his  body.  In  Loddington  v.  Kime  it  was 
but  a  defignatio  perfonae.  And  as  to  the  other  cafes  cited  by  Mr, 
Bootkj  i  tfeihk  them  exactly  the  fame  with  the  prefent  cafe^ 

Powys  Juftice  accord^  thst  it  was  an  eftate  tail, 

Foi-iffcue  Juftice,  My  prefcnt  opinion  is,  that  this  is  an  eftate 
tail.  IJfue  is  the  moft  expreilive  word  that  could  be  ufed,  be- 
caufe it  extends  in  infinitum*  Loddington  v.  Kime  does  not  come 
up  to  this,  for  his  heirs  was  confined  to  the  firft  iflue,  and  was 
cxafily  the  fame  with  heir  male  in  Archer's  cafe.  The  cafe  of 
King  V.  Melling  was  adjudged  to  be'  a  trial,  becaufe  the  word 
iJfue  did  not  make  ^  dejignatio  ferfiinae^  which  is  in  this  cafe. 

jR.7y;7z^»rf  Juftice,  Certainly  the  adding  any  claufe  relating  to 
wafte  can  never  alter  the  operation  of  law,  and  fo  faid  my  Lord 
Chief  Juftice  Hale  in  that  cafe  of  King  v.  Melling,  IJfue  may 
ill  fome  cafes  be  a  dcfignatio  prfonac^  but  -I  fee  nothing  in 
this  cafe  to  make  it  lb.  The  ufing  the  plural  number,  furvivorr, 
is  the  only  word  that  looks  that  way :  if  you  refer  it  to  the 
two  fitters,  it  will  fignify  nothing  ;  but  it  flicks  with  me,  that 
it  is  not  applicable  to  the  cafe  of  ^wo  fitters  only.  Per  curiam^ 
ulterius  concdiutn^ 

Pafch,  1 1  Geo.  it  v/as  argued  a  fccond  time :  when  Reynolds 
Juftice  inclined  it  but  an  eftate  for  life  5  fo  it  flood  upon  a 
curia  advfure  vult  till  this  term :  when, 

Whit  word?  in        Raymond  Chief  Juftice  delivered  the  rcfoliition  of  the  court, 

awilicicateaa  The  term  in  the  dclaration  being  expired,  it  maybe  tliought 

•ftatc  for  hf<  unnccclfary  to  deliver  our  opinions :    but  as  there  was  judg- 
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ment  againft  the  plaintiff  below  topay  cofts,  ani'  as  if  that  judg- 
ment ib  erroneous  he  will  be  intitled  to  damages  y  he  has  a  right 
to  be  relieved  in  thcfe  inftances,  though  as  to  recovering  the 
polFeilxon  he  is  too  late.  And  we  are  all  of  opinion,  that  the 
judgment  given  below  is  erroneous,  ^and  ought  to  be  reverfed. 

The  firft  queftion  that  was  made  was,  whateftate  die  tniftees 
took  by  this  will,  it  being  only  a  dcvife  to  them  and  the  fur- 
vivor  of  them,  without  the  words  heirs  or  for  ever.  Now  as  to* 
this  we  all  think  it  muft  be  condrued  a  devife  in  fee,  becaufe 
othcrwife  it  can  never  fcrve  all  the  truft  eftatcs  which  are  carved 
out  of  it ;  and  whoever  reads  the  will,  cannot  but  be  fatisfied 
that  it  was  his  intent  it  (hould  be  fo :  it  is  therefore  a  devife  in 
fee  by  implication  ;  or  if  it  was  not,  it  would  come  to  the  fame 
thing  in  this  cafe,  becaufe  the  devifees  for  whom  they  are  in 
truft  would  take  by  way  of  immediate  devife.  i  Roll,  Abr^  61  it 
^.  12. 

The  next  arid  principal  qucftion  was,  what  eftatc  the  two 
fitters  took,  whether  an  cftate  tail,  or  for  life  only.  If  it  was 
in  tail,  then  the  judgment  below  was  right,  and  the  fine  abar  j 
if  it  was  only  for  life,  then  the  fine  will  be  no  bar,  and  th^ 
judgment  wrong  by  which  it  is  fet  up  as  fuch. 

And  we  are  all  of  opinion,  that  the  fitters  took  an  eftate  for 
life  only,  with  contingent  remainders  to  their  children  ;  and  this 
both  from  the  words  and  intent  of  the  v/ill.     As  to  the  v/ords  : 
it  is  to  them  during  their  natural  lives,  without  committing  any 
manner  of  wafte,  and  thefc  are  the  ftrongeft  words  that  can  be 
lifed  in  a  will  for  that  purpofe.     As  to  the  intent :   i.  The  pre- 
cedent devife  to  his  wife  is  in  the  fame  words,  and  it  is  plain 
and  manifeft  he  intended  (he  fhould  have  it  hut  for  life.     a.  The 
provifo  for  raifmg  the  500  /.  is  a  ftrong  argument  he  meant  they 
ibould  take  only  for  liiFc  ;  for  if  it  was  in  tail,  they  might  fcil 
timber,  or  dig  what  coals  they  pleafed  ;  and  it  is  obfervable, 
that  he  has  given  the  two  fifters  lefs  power  in  that  rcfpcct,  thr*n 
he  gave  his  wife  ;  for  the  v/ife  could  raife  the  m.oney  by  fale  of 
timber  or  digging  of  coal,  but  the  fifters  are  to  raife  it  by  getting 
of  coal  only.     3.  it  is  very  obfervable,  that  the  iffue  of  the  two 
fifiers  have  no(  this  power  given  them  ;  which  (hews  he  knew, 
the  general  power  they  would  have  as  tenants  in  tail  did  not  need 
to  have  fuch  a  claufe  added  for  them.     4  The  claafe  by  which 
he  reilrains  his  fifters  from  committing  wafle  is  an  evidence  cf 
his  intent  to  give  it  but  for  life.  5.  The  words  and  if  eithfr  of  mj 
Jylers  happen  to  die  leaving  iffue^  then  in  trufl  for  fuch  ijfue^  do  not 
nake  ijfue  a  word  of  limitation,  but  only  a  defignatio  perfono:^  he 
intended  ihould  tako  after  his  fillers.     The  word  Vfiu  has   no: 
pa^  determinate  fenfc,  in  which  it  is  t9  be  taken  in  all  caft : , 
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no  not  in  i  common  law  conveyance, '  and  much  Icfs  in  a  will, 
where  the  intent  of  the  party  is  chiefly  to  be  regarded.  If  a  man 
makes  ^  feofTment  to  A,  and  his  ifTue  male,  this  is  not  an  eftate 
tail  in  the  feoftce,  for  want  of  the  word  keirs.  i  RgU.  Abr.  837. 
R.  I.  Where  iflue  is  a  word  of  limitation,  it  \s  mmen  colle^ivum^ 
but  where  it  is  a  dejignatlo  perfonae^  or  a  word  of  purchafe,  it  is 
not.  And  though  Levinz  in  his  report  of  the  cafe  of  Loddifigton 
V.  Klme  {^JLev,  435* )  takes  notice  that  no  judgment  was  given, 
but  the  parties  accommodated  the  matter  ;  yet  he  is  miftaken  in 
that,  (qt  Pafch.  9  /i^.  3«  it  was  argued  feriatm  by  the  court, 
and  the  point  determined,  that  Evers  Armin  took  but  for  life ; 
and  the  determination  in  Chancery  and  the  Houfe  of  Lx>rds  were 
both  conformable  to  that  judgment. 

The  cafe  of  Backhoufe  v.  Wellsy  which  was  cited  at  the  bar, 
^nd  is  entered  Trin,  1 1  Ann,  rot.  220.  is  likewife  a  ftrong  cafe 
in  point :  for  there  the  court  relied  very  much  upon  the  clauie 
about  impeachment  of  waftc,  to  (hew  the  intent  of  the  devifor 
to  pafs  only  an  eftate  for  life,  and  to  make  the  word  ijfue  a  dc^ 
Jignatlo  perjonaty  and  not  a  word  of  limitation. 

6.  The  vf oris  furviv or  orfuruivors  ofthem,  if  they  arc  of  any 
ufe,  muft  refer  to  the  ifiue,  and  not  to  the  two  lifters,  out  of 
which  there  can  be  no  furvivors  ;  and  fince  they  may  confift- 
cntly  with  the  other  words  of  the  will  be  applied  to  the  iflUc, 
we  think  they  are  too  material  to  be  reje£led,  and  rejeded  they 
muft  be,  unlefs  they  arc  fo  applied.  The  word  iJfue  may  hSive 
a  different  conftru<Stion  even  in  the  fame  will :  a  devife  to  A. 
and  his  ifTue  will  make  it  a  word  of  limitation  ;  but  if  it  be  to 
A.  for  life,  and  after  to  his  ifTue,  and  the  ifTue  or  heirs  of  the 
body  of  fuch  ifTue  ;  in  the  firft  part  it  will  be  defegnatio  perfonaey 
and  in  the  fecond  a  word  of  limitation  :  and  that  was  the  opinion* 
of  the  court  in  both  the  cafes  of  Loddingtdn  v.  Kimc  and  Backhoyfi 
v.  JVclls^  where  they  did  not  intirely  found  their  judgment  upon 
the  word  only.  In  i  Vent.  232.  the  words  of  limitation  being 
grafted  upon  the  word  AWr,  was  conftrued  to  make  the  firft 
only  a  defignatio  perfonaey  and  fo  was  the  cafe  there  mentioned  of 
Clark  V.  Day^  but  the  true  name  is  Cheat  v.  Day.  Cro.  Elizn 
313.  Ow,  148.  Mo.  593.  I  Roll.  832.  And  though  no 
judgment  is  entered  on  the  roll,  yet  Moore  fays,  the  opinion  of 
the  court  was  given  j  and  Hale  cites  it  as  fuch  in  the  cafe  of 
King  v.  Melting. 

And  as  to  that  cafe  of  King  v.  Mellingj  it  appears  to  have 
been  ruled  with  great  difficulty,  and  Hale  himfelf  was  of  twQ 
opinions  about  it :  as  it  is,  it  muft  now  be  taken  for  law  ;  tho* 
we  will  not  go  an  inch  further,  becaufe  it  is  manifeft,  that  by 

fuch 
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fiidi  conftru(Elions  people  are  let  in  to  cut  o(F  intalls  contrary 
to  the  intent  of  the  devifor.  And  there  is  this  difFercnce  be- 
tween that  cafe  and  this,  that  there  was  no  limitation  over  to 
Ae  liTue  or  heirs  of  the  body  of  the  ifliie,  as  here ;  fo  that 
our  judgment  will  not  contradict  the  cafe  of  King  v.  Melling. 

And  as  to  the  cafes  of  LangUy  v.  Baldwin  and  Sutton  v.  Pa^ 
man^  cited  by  Mr.  B^tkj  they  do  not  come  up  to  this  ^  for 
there  it  was  conftrued  an  eft  ate  tail  by  implication  upon  the 
apparent  intent  that  the  devifee's  family  fhould  have  it  fo  long 
as  there  was  any  iflue,  though  a  limited  number  of  fons  were 
only  mentioned  in  the  will.  And  as  to  the  word  $nlyj  in  the 
cafe  of  Backboufe  v.  If^ells^  we  think  the  intent  of  the  devifor 
is  as  ftrong,  as  if  the  fame  word  had  been  in  this  will,  and 
therefore  ^t  cafe  is  an  aatiiority  in  point. 

So  that  upon  the  whole  we  are  of  opinion,  that  the  two  iif- 
ters  took  only  an  eftate  for  life  ;  the  confequence  of  which 
is,  that  the  fine  and  recovery,  though  they  were  a  forfeiture 
of  the  eftate  for  life,  could  not  bar  the  remainder  to  the 
Icflbr  of  the  plaintiff,  againft  whom  judgment  was  given  be- 
low, which  we  think  ought  to  be  reverfed,  and  a  judgment 
given  for  the  plaintiff  to  recover  damages,  but  not  the  pofleflion. 

Afterwards  this  caufe  went  up  into  the  Houfe  of  Lords,  on 
a  writ  of  error  brought  by  JVilliam  Sparrow  and  others,  and 
ym  argued  by  Mr.  Attorney  General  and  Mr.  BsetU  to  makr 
it  an  eftate  tail,  and  by  Mr.  Fazakerley  and  Mr.  Strange  to 
make  it  but  an  eftate  for  life.  And  all  the  Judges  being  ordered 
to  attend,  took  time  to  confidcr  of  it.  And  at  another  day  nine 
were  of  opinion  that  it  was  but  an  eftate  for  life,  viz.  Raymond^ 
Priuy  Pagiy  Reynolds,  HaUy  Carttrj  Denton^  Probyn  and  Cwiym  ; 
and£yr/,  PengeUy  TLXii  F9rtefcue  held  It  an  eftate  uil.  And 
many  Lords  who  were  of  opinion  to  affirm  being  gone  away, 
the  judgment  of  B.  R.  was  late  at  night  reverfed,  upon  a  di- 
vifion  of  ten  Lords  againft  feven. 
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2  Georgii  2  Regis.      In  B.  R, 

5/r  Robert  Raymond,  Knt.  Lord  Chief  J ujlice. 
Sir  Francis  Page,  Knt. 
James  Reynolds,  Efqi  ^Jn/iices^ 

Sir  Edmund  Probyn,  Knt. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  General. 


Matthews  verfus  Spicer. 

Ja/i^"n'^?  ma?*  TP  ^  ^  Tlai^tiff  declared  in  ajfumffit  upon  a  promifc  made 
teriai,^and  the  I        lb  March  12  Geo.  I.     The   defendant  pleaded,  that 

i)ia:naff  may  al-  A  j^ftcr  the  promifc,  and  before  the  bill  filed,  viz.  2  Aprils 
olfc  in  his^repiu  ^^  tendered  the  money.  The  plaintiff  replied,  that  after 
cation.  making  the  promife,  fcilicet  12  February^   he  filed  his  bill,  {jfr. 

I  Roll.  Abr.  DefrC  i?iciej  and  Reeve  pro  defendente  objected,  that  by  the  plain- 
Cro'car  '^<  ^'^^  ^^^^^  fliewing  he  has  brought  his  a£lion  before  the  caufc 
Cro!  Jac.'eg.  '  of  aftion  accrucd  ;  for  the  promife  he  declares  on  is  26  Marcb^ 
Fortcfc,  Rep.     and  his  bill  was  filed  12  /virwi^ry  before. 

575- 

Barnard.  K.  B.  .      •  m  1  «  •  . 

54*  Sed per  curiam^  As  the  pi ainti ft  would  not  in  evidence  havt 

'^^1'"'^'^'  ^^^^  confined  to  the  day  in  his  declaration,  there  is  no  reafon 
he  (hould  be  more  connned  in  pleading.  Indeed  if  this  was 
a  note,  the  day  would  be  material,  and  an  eiTential  part  of 
the  agreement,  from  which  he  could  not  vary ;  but  in  the 
cafe  of  a  common  ajjumpfit^  the  day  is  alleged  only  for  form, 
and  therefore  the  defendant  cannot  confine  the  plaintlS*  to  the 

day 


'     Trinity  Term  2  Geo.  2.  807 

day  alleged  in  the  declaration:  and  upon  this  di{lin<Elion  the  10  Mod.  311. 
cafes  of  Stafford  v.  Forcer^  Pafch.  1  Geo.  i.  and  CoU  v.  Haw^  ^t',?,?^"' 
kinsy  Hil.  3  Geo.  i,  were  adjudged.     The  plaintiff  had  judg- 
ment. 

Lady  Falconbridgc  verfus  Forreft, 

IN  an  adion  of  fcandalum  mapiatum  the    court   refufed  to  ^«»«'  °«^  to  be 
change  the  venue  from  Middlcfcx  to  Chejier,  bccaufe  it  was  counfyVutinc. 
to  fend  it  into  a  county  palatine,  and  there  was  no  inftance  nor  in  fcand' 
of  doing:  it  in  fuch  an  adion.     L.  Raym.  141 8.  ^X\ , 

°  -^  ^  Cited  by  An- 

drews 198. 
Barnard.  K.  B. 

Wright  verfus  Canning.  ^^ 

THE  writ  of  error  was  returnable  before  any  judgment  What  writ  of 
given  i  and  on  confideration  it  was  held  to  be  fuch  a  ^^^^  *«  ""^^  *- 
fault,  as  is  not  amendable  by  the  ftatutc  5  Geo.  i.  c.  13.  Ld.Rayn1.1531 


Barnani.  K.  B. 
6a. 


Muttit  verfus  Denny. 


IN  eje<3ment  againft  two  defendants,  it  was  faid  that  they  Amendment. 
intravity  expulit  et  amovit :   And  after  verdift  pro  quer\  I  ^*^°*^-  ^^  ^ 
"™oved  in  arreft  of  judgment,  ancif  the  court  held  it  to  be  ill.  Sark.48.ii 


coa- 


Sut  at  another   day  they  ordered  it  to  be  amended,  though  ^" 

^cre  was  nothing  to  amend  by  ;  on  the  authority  of  Cro.  Jac.  ^,/  *^    ^""^^ 

3^6.    Sail:.  48.  and  then  the  plaintiff  had  judgment. 


Henriques  verfus  The  Dutch  Weft-India  Conspany.  Ante,  516, 6xv 

ERROR  of  the  awaH  of  execution  in   C.  B.    in  z  fclre  If  there  be  a 
facias  againft  bail.     The  placita  is  of  Eafter  term  1 1  Geo.  "^^J^^^^  J^  *^- 
^ith  an  alias  prout  patet  of  Hil.  before.     The  fcire  facias  is  time  pendente 
i''turnablc  in  o^ahis  purificationisy  at  which  day  the  plaintiffs  and  ^'/'>  »t »«  f«ffi- 
drfendant  both  appear  by  attorney,  and  imparl  to  Ecfler  term.  Ld!R«ym.ic'»i. 
And  after  nultiel  record  pleaded,  there  is  judgment  quod  quer*  SccFitigib.igi. 
firficerunt  recordum^  and  (hall  have  execution  for  the  debt  and  *  ^-^^  77* 
bi  JOS.  for  damages  and  cofts  they  have  fuftaincd  by  the  de- 
lay of  execution.     Upon  error  the  want  of  warrants  cf  attor- 
ney is  ailxgned,  and  a  certiorari  returned,  that  thert;  are  none 
cither  oiEafitr  or  Hilary  term  11  Ge3.    And  then  the  company 
come  in  and  allege  diminution,    and  bring  up    warrants  of 
£a/ier  term,   the  term  in   the  placita^   and  plead  in  nullo  efl 
grratum. 


Strange 
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Strange  pro  quer*  in  errore  obje£bed,  that  as  ^z  fcire  facias  li 
returnable  in  Hilary  term,  and  then  the  entry  goes  on,  et  modi 
bic  aihunc  Mim  veniuni  the  parties  by  tfaeir  attornies^  a  fubfe- 
quent  warrant  in  Eajler  term  after  will  not  warrant  their  ap- 
pearance in  Hilary  term  before.  And  the  ad  for  amendment 
of  the  law  requires  the  warrant  of  attorney  for  the  plaintiff  t< 
be  entered  of  the  term  he  declares,  which  in  this  cafe  ii 
Hilary  term,  %.  The  judgment  is  for  6/.  10 s.  for  damage 
and  cofts  which  the  plaintifFis  fuftaincd  by  the  delay  of  exe* 
cution;  now  at  common  law  there  were  no  cofts  in  ^fiir 
faciasy  and  the  8  (Jf  9  ^.  3.  f.  lO-  which  gives  cofts  on  ; 
fcire  facias  J  mentions  only  cofts  of  fuit,  but  damages  for  dela] 
*  *  •  ^'  3*      of  execution   are   given  only  on  writs   of  error  by  3 .  i?.  7 

c,  10.  and  the  entry  on  writs  of  error  is  in  this  manner,  bu 
never  in  fcire  facias. 

The  court  upon  this  ftate  of  the  objeftions  were  ftrongly  o 
opinion  with  them  both.  But  another  day  Reeve  pro  def  h 
errore  as  to  the  firft  objedion  cited  Noke  v.  CaUecotty  Trin 
8  Geo,  ante,  526.  where  it  was  held  to  be  good,  if  there  was  ; 
warrant  of  attorney  at  any  time  pendente  lite ;  and  there  it  wa 
of  a  term  fubfequent  to  the  placita :  whereas  here  it  is  of  thj 
term  in  the  placita.  And  upon  the  authority  of  that  cafe  tb 
court  over-ruled  the  firft  objedlion. 

Jttdgnient  n-  And  as  to  the  fecond  it  was  not  attempted  to  be  fupported 
^*^d^^  ffi*"  P*'^»  but  what  was  contended  for  was,  that  the  judgment  for  da 
^jiJue."^^        mages  is  a  diftinft  judgment,  and  comes  in  with  a  con/iderattn 

ejl  etiam  ;  and  therefore  according  to  the  cafe  of  Greeny,  ff^al 
Lill,  Ent.  133.  lerj  Trin.  %  Ann.  and  Bellew  v.  Jylnur^  Trin.  5  Geo.  i.  th 
Ante,  1B8.        court  *held,lhat  it  might  be  reverfed  as  to  the  6/.   10  s.  da 

mages,  and  affirmed  as  to  the  reft.     And  the  judgment  wa 

pronounced  accordingly. 

N.  B,  23-^r/7i730.  on  error  in  Parliament  the  judgmeo 
of  B.  R.  was  affirmed,  and  100/.  cofts  given. 


Cafe  of  the  Bailiffs  of  Bridgenorth. 

Where  a  writ  is  A  Mandamus  was  dircAed  to  the  two  bailiffs  ;  one  of  wbic 
dircftcd  tot\vo,    h^  ^^s  for  obcving  the  writ,  and  the  other  would  not,  nc 

there  muft   be     •    •  ^  a      i    i  i  i  . 

attachment  a-  J^*^  "^  ^  return.  And  the  court  granted  an  attachment  again 
gainft  "both,  both,  for  they  faid  it  would  be  endlefs  to  try  in  all  cafes  whic 
though  one  is    ^^g  j^  ^j^e  right,  and  it  WQulJ  be  always  ufed  for  a  handle  < 

reaslytuobey.       ^^j^^,^  ^  / 
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Maylin  et  al'  verfus  Eyloe. 

Jft  Guildhall,  coram  Raymond  C  J. 

ON  28  Kovembgr^  Hall  rode  out  of  town,  and  returned  in  wT»at  an  z€t  of 
the  evening,  before  which  a  bailiff  had  been  at  his  Ihop  bankmptcy. 
to  arreft  him  :  the  next  morning  he  font  for  the  bailiff,  and 
told  him  he  went  out  in  order  to  get  the  term  of  the  plaintiff, 
smd  now  the  return  of  the  writ  was  out,  if  they  would  take 
Ottt  a  new  writ  he  would  give  bail,  which  was  done  according- 
ly. And  this  was  held  to  be  an  a6t  of  bankruptcy  within  i  Jac, 
1.  f.  ^5.  Whrcfh  (pezks  of  departing  from  his  hffvfe  ivith  intent^ 
ipid tuhireByhis  ^rclihsrs  may  be  defeated  6r delayed f mm  recovering 
ibetr  jtifi  debts.     Strange  pro  def . 


Bottomlcy  verfus  Harrifon. 

ERROR  of  a  judgment  by  dcfiault  in  C.  S.  in  an  a£^ion  Whittfuffici- 
of  trover  for  feveral  parcels  of  goods.     And  Strange  oh-  c"^  certainty  m 
jectcd,  that  the  damages  were  intire,  and  as  to  one  parcel  of  l.  Raym.  i^i^^ 
the  goods   it  was  too  general,  the  words  being  tina  parcellafe^  Barnard.  47. 
Ifftrium^  involucrorum  et  funiumy  Anglice  packcloths^  rappers  and^'    '^'^        ' 
wdi ;  {o  that  there  is  not  only  the  objedlion  to  the  word  parcella, 
which  has  been  held  ill ;  but  there  is  likewife  an  incertainty  as 
to  what  that  parcel  confifts  of.      Trin,   i  Geo.  i.  Kempjler  v.  4Bac.  Abr. 
Ndjhn^  pro  parcella  linteip  Anglice  childbed  linens  smd-parceUa  papyri^  3*7- 
^ngiice  ivfitingSf  was  held  iU  in  replevin.    2  Show.  433.  Trover  ' 

^Jepiem  parcettis  panni  linteip  too  general.  2  Lev.  195.  The 
^ord  parcel  likewife  held  ill  in  trefpafs,  Trin.  10  Ann.  trover 
ff^diveffis  mercimonilsy  Anglice  earthen  ware,  held  ill. 

Lee  contra.   Parcella  in  this  cafe  fignifies  a   bundle ;    and 
though  formerly  thefe  exceptions  have  prevailed,  yet  of  late 
fears  more  general  expreflions  have  been  allowed.     Pecia  was 
formerly  held  ill,  and  yet  Hil.  13  Geo.  Radley  v.  Rudge,  trover  Ante, 73?, 
^or  a  piece  oi tepee  was  held  well  enough.  In  i  Lev.  303.  ajfumpfit 
pro  quadam parcella  was  held  good,  and  it  was  there  faiU  it  would 
we  the  fame  in  trover.     Harford  v.  Jones,  1 2  IV.  3.  trover  for  Salk.  654. 
/2  ounces  of  cloves,  mace,  and  nutmegs;  and  adjudged  to  be 
Sufficient,  though  the  particular  quantities  of  each  were  notfpe- 
citicd.     Mich.    2  Anri.'  Thornton  v.  Barnard.     Trover  for  fo  L. Raym. 991. 
^^ny  farcinis,  Anglice  bundles  of  fax,  and  upon  motion  in  arreft 
«f  judgment  it  was  adjudged  for  the  plaintiff. 


Strange 


*. 
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Strange  replied.  As  to  the  cafe  in  ajfumpjit^  there  was  aU 
ways  a  greater  latitude  allowed ;  and  will  any  man  fay  that 
trover  pro  diverfis  mercimoniisj  without  fpecifying  them,  will 
lie  i  and  yet  it  Is  every  day's  experience  to  declare  fo  in  aJJunCjst. 
Befides,  the  cafe  I  cited  out  of  2  Lev.  is  fubfequent  in  time, 
and  therefore  deftroys  the  authority  of  that  cafe,  if  it  had  been 
applicable  to  this :  and  as  to  the  cafe  of  the  piece  of  tepee^  that 
is  a  certain  known  quantity  to  people  who  deal  in  that  commo-^ 
dity. 

Et  per  curiam^  We  arc  not  fo  ftri£l  now  as  formerly :  a  ftack 
of  hay,  a  library  of  books,  which  are  an  integer^  have  been  held 
well  y  this  may  be  taken  to  be  a  bundle,  and  the  phtintifThas 
particularifed  ail  the  feveral  forts  of  goods  of  which  it  confided. 
In  2  Sid,  175.  there  is  a  cafe  cited  of  three  packs  of  linen  cloth 
and  other  goods,  and  held  certain  enough  \  which  is  more  gene- 
ral than  this  cafe  :  and  the  cafe  cited  of  the  feveral  forts  of  fpices 
goes  as  far  as  this.  And  therefore  though  all  the  cafes  are  not 
to  be  reconciled,  yet  fmce  there  are  cafes  which  will  make  this 
good,  we  are  of  opinion  to  hold  it  well  and  affirm  the  judg- 
ment. 

Ji^ch.  i^Geo.  2.  Hajlegrave  v.  Thomfon.  Trover  for  ^o  pecth 
mater iae  quadratae^  AngUce  pieces  cffquare  timber  wocd:  and 
held  well  on  error.     And  judgment  affirmed. 


Paternofter  ver/us  Graham. 

What  II  neccfla-  '^  |  ^HE  Univerfity  of  Cambridge  claimed  conufance,  and  pro* 
ry  on  dauming  J^  duced  the  Certificate  of  the  Chancellor,  that  the  parties 
conufance.         ^^j.^  of  ^^g  Univerfity.     and  upon  the  rule  to  (hew  caufe  it  was 

objefted,  that  the  claim  ought  to  be  entered  on  a  roll,  and  an 
affidavit  to  verify  the  certificate  fhould  be  produced :  and  of 
that  opinion  was  the  court,  and  difcharged  the  rule,  and  then 
it  was  too  late  to  make  a  new  claim. 


Wyatt  ver/us  Winkworth. 

Attachment  A   N  attachment  was  granted  againft  Rolfe  Bayley  an  attorneys 

againft  a  witnefi    h\   for  not  attending  at  the  affizes  upon  a  fuhboena  and  teu- 

for  not  attend-      ^  "^  .         ,  ^i_       ,        ,         i../t--''^       r-      « 

ingatrial.  *  ^^  ^^  h'-  Charges,  whereby  the  plaintift  was  nonfuited. 

L.  Raym.  1528. 

Barnard.  K.  B.       p^  ^  Q^^^  ^    attachment  againft  one  If^yati  for  not  attends 

ing  Japhct  Crooii's  trial. 

Dominus 
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Dominuis  Rex  verfus  Brownck 

J  PON  an  order  of  baftardy  it  was  ftated,  that  the  huf-  Order  of  baftar- 
band  had   been  abferit  fix  years,  and  that  during    his  4^*    ^^  ^ 
jnce  the  defendant  had  had  carnal  knowledge  ©f  the  wife^    ^  '      *  ^    * 
I  therefore   they  adjudge   hi  in  to   be   the  putative  father. 
per  curicm^  That  order  muft  be  qilalhcd,  for  his  lying  with 
is    not  a  fufficient  reafon  to  infer  him  the  father  of  this 
Id  :  and  though  the  juftices  need  not  fhew  the  grounds  they 
upon,  yet  if  they  do,  and  it  appears  no  fufficient  ground, 
ir  order  will  be  bad. 

Dominus  Rex  verfus  Guniley  et  al\ 

rHE  dt/lringas  Was  returnable  die  lunae  prox*  poft  quinden*  Sluhden^  Trh. 
Trin.     And  it  was  moved  in  arreft  of  judgment,  that  it  l.  RaymTfsiS. 
>uld  have  been  hi  quinden'  Trln\  and  the  dies  lunae  prox^  is  a  Barnard.  K..  B. 
rek  after  the  trial.     But  upon  confideration  and  inquiry  into  74* 
?  pra(flice  both  on  the  crown  and  plea  fide,  it  was  held  to  be 
;ht,  and  that  the  return  day  is  of  the  Sunday^  though  the 
finefs   is   done   upon   the   next   day ;  and  fo  is  Salk,  626. 
M^.  250.       I  Show.  60.      So  there  was  judgment  for  the 
ing. 

King  et  ux*  verfus  Jones. 

rHE  plaintiff  y(?;f^x  declared  in  B,  R,  againft  Judith  Par-  Coverture  of  the 
nell  upon  feveral  promiUs.     She  by  the  name  of  Jjtdith  f,=^^"-\"; '''" 
i_  .  J      I       '  '         /-  A     %      r        ^"^^    action 

jng  appears  by  attorney,  and  p;er.<;S  ;:oJi  ajjL?npjit.     And  after  brou,^htcan 


not 


vcrdift  for  the  plaintiiT,  fhc  »;iid  Eilvjard  Kin^  bring  a  writ  ^.^'J^  the  plain- 
'f  error  coram  vobisy  and  affign  for  error,  ihac  ihe  has  appear-  l.  R-lym*i52s 
idand  pleaded  as  zfeme  folc,  where.is  at  t'lj    i :nc   of  her  ap-  Barnard.  K.  B 
wurance  and  plea  fhe  was  \  larried   to  tiic  fiiid  Edzvard  Kin<r,  z*^' 
ihc  defendant  in  error  pleads,  that  this  Edward  King  and  one 
7»fef  Kitfon  became  bail  for  her  as  for  zfeuie  folc,  and  fo  relics 
^>n  it  by  way  of  eftoppel,  that  they  fliall   not  be  admitted   to 
aver  againft  the  record  :  to  this  the  plaintiff  in  error  demurs. 
And  Strange  argued,    that  the  bail  p'.it  in  is  by  the  name  of 
&«^,  fo  that  the  bail-piece  is  notice  to  the  plaintiff:  and  bc- 
fidcs  it  has  been  determined  in  the  cafe  q{  Nccdham  v.  Dewai- 
«^»  Mich.    2  Geo.  I.   B,  R.    that    the    defend? nt   cannot   be 
eftoppcd  by  the  act  of  the  bail ;  and  fo  it  was  aifo  held  in  B.  R. 
Trw.  10//^.  3.   Fielding  v.  Kt liars. 
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And  as  to  the  coverture,  he  argued  that  it  could  not  be 
pleaded  in  abatement,  becaufe  it  was  not  fo  at  the  bringing 
the  plaintifPs  writ ;  or  if  it  might,  yet  her  laches  in  not  plead- 
ing it  fhall  not  deprive  the  hufband  of  the  benefit  of  affigning 
it  for  error:  and  fo  it  was  held  HiL  4  Geo^  i.  B.  R.  Howard 
V.  Sedgemore.  And  Trin.  12  Arm.  Gravitur  v.  Stivens^  Bro, 
Joinder  en  aSlion  88.  Error  173*  and  in  i  Roll.  Jbr.  759. 
pL  10.  it  is  afligned  in  the  very  fame  words  as  here. 

Sedper  curiam^  This  is  to  abate  the  plaintiflPs  writ  by  the 
a£l  of  the  defendant,  which  was  never  allowed  :  we  muft  take 
it  that  at  the  time  of  bringing  the  a^on  the  defendant  was  a 
feme  fole,  becaufe  they  pretend  to  carry  it  back  no  farther  than 
the  appearance.  And  plaintiffs  would  be  in  a  fine  condition^ 
if,  after  they  have  arrefted  a  woman,  (he  (hall  be  allowed  ta 
overthrow  their  proceedings  by  a  fubfequent  marriage.  The 
judgment  was  affirmed. 
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Sir  Robert  Raymond,  Kni.  Lord  Chief  J ujiice. 

Sir  Francis  Page,  Knt, 

James  Reynolds, 

Sir  Edmund  Probyi 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq;  Solicitor  General, 


e,  Knt.  T 

■»  Wr>  [jH/lices, 

obyn,  Knt.        j 


Barr  verfus  Satchwell. 

A    SCIRE  facias  was  returnable  on   the  general  return  where  a  fcirt 
day  (which  was  Sunday)  and  not  ferved  till  the  Mon-fi^'*  *•  »«turned 
day.     On  affidavit  vrfiereof  Serjeant  mitahr  moved  to  ^^  ^^^^  ^^ 
fct  it  afide,  the  fheriff  having  returned  z  fcire  fecL     Sed  per  f^^nntoi no- 
curioffi.  If  that  be  a  fialfe  return,  the  defendant  will  have  his  ^^* 
zSdon  againft  the  fherifF.     But  we  will  not  try  the  truth  of 
the  return  on  a  motion  to  fet  aiide  the  proceedings. 


Parker  et  al*  verfus  Godin. 

^ATUR  a  bankrupt  at  the  time  of  his  going  ofF  left  fome  what  meadlin^ 
*^  plate  with  his  wife,  who,  in  order  to  raifc  money  upon  it,  with  the  effcih 
cklivcred  it  to  her  fervant,  who  went  along  with  the  defendant  ^  convMfi^'  *' 
to  the  door  of  Mr.  IVoochvard  the  banker,  and  there  the  de- 
fendant took  the  plate  into  his  hands  and  went  into  the  fhop  and 
pawned  it  in  his  own  name,  gave  his  own  note  to  repay  the 
money,  and  immediately  upon  receipt  of  it  went  back  to  the 

3^2  bank- 
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bankrupt's  wife,  and  delivered  the  money  to  her.  And  in 
trover  for  the  plate  the  jury  (confidering  tlie  defendant 
a^led  only  avS  a  friend,  and  that  it  <vould  be  hard  to  punifh 
him)  found  a  verdi<ic  for  the  defendant.  But  upon  application 
to  the  court  a  nev/  trial  was  granted,  upon  the  foot  of  its  be- 
ing an  adrual  converfion  in  the  defendant,  notwithftanding 
he  did  not  apply  the  money  to  his  own  ufe.  And  upon  a 
fecond  trial  the  plaintifF  obtained  a  verdidl  for  the  value  of  the 
plate. 

• 

N.  B,  A  difnculty  arofe  upon  the  motion  for  a  'new  trral, 
which  was  this,  llicre  were  other  things  befides  plate  in  the 
declaration,  and  as  to  them  the  verdicl  pro  def  was  right > 
.  and  yet  a  new  trial  muft  be  granted  upon  the  whole.  But  on 
confideration  the  court  held  that  could  be  no  reafon  to  refufe 
a  new  trial,  for  if  the  merits  as  to  tbofe  other  things  were 
with  the  defendant,  it  would  be  found  for  him  as  to  them^ 
But  it  was  agreed  on  all  hands,  that  if  one  defendant  be 
acquitted,  and  another  found  guilty,  that  defendant  can  have 
no  new  trial.      Strange  pro  quer\ 

Bridges  verfiis  Williamfon. 

>  I  A  HE  condition  of  a  bond  was  to  pay  4.0/.  by  5/.  per 
f-a.  13.  '  *  .X  dnnum-y  and  the  defendant  had  leave  to  bring  the  ar- 
Bringing  money  rcars   of  the   5/.  per  annum  into  court  on  the  a£t  for  amend- 

^wJ/^GeLj       "^^"^  °^  ^^^  ^^^'     -^"^^^  5^5"  ^^''^''^-      Strange  pro  def. 

May  nev,  Somner  the  court  made  the  fame  rule  to  bring  in  only  the  arrears.    3  Bur.  Rep.  1370.  accorJV 
But  1  Stra»  515.  contra. 

Hopman  verfus  Barber. 

Officer  muft  o-  /^N  a  motion  againft  Barnbridge  the  warden  of  the  Fleety. 

fwjTiipaio*"  Vw/  '^  ^"^^^  ^^^^  ^^^^  '^  ^  habeas  corpus  is  brought,  he  muft 
obey  it,  though  the  party  refufes  to  pay  his  fees ;  for  he  has  a 
remedy  for  them. 

Moore  verfus  Jones. 

Fer  f.r]f>tum  ^  TJ^  RROR  of  a  judgment  in  C,B,  in  an  a£lion  of  cove- 
fa.iumapudV/,  V\  ^^^  wherein  the  plaintifF  declared,  that  the  defendant 
import  a  deed,  per  quoddam  ja'iptnm  fuum  factum  ^pud  It'cfhrC  concfjpt  to  the 
L.  Raym.  1536.  plaintifF  an  annuity /)r^  confdio  impendcndoj  and  affigns  the  breach 
^^^nar  .     •    •  j^  non-payment  for  a  certain  time.     Upon  oycr^  which  was  fet 

out  in  haec  verha^  and  concluded  with.  In  witncfs  whereof  I 
have  hereunto  fet  ?ny  hand  and feal  \  the  defendant  pleaded,  that 
during  that  time  the  plaintilF  gave  no  couiiftl ;  and  on  demur- 
rer there  was  judgment  by  default  for  want  of  a  joinder,  and 
in  B.  R,  general  errors  aiTigncd. 

Rohlnfim 
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Robtnfon  pro  qiur*  in  errore  objeiled,  that  the  plaintiff 
m  his  declaration  intitled  himfeif  to  an  acllon  of  cover 


had  not 
covenant,  it 

not  being  fhewn  that  the  grant  was  by  deed,  without  which 
covenant  will  not  lie.  3  Leon.  192.  Cro,  Car.  180,  209. 
Here  is  no  Jigtllo  Juo  Jigillaf  ;  and  the  viozd  fa,:lum  here  mui\  be 
taken  to  be  an  adjecHve,  to  make  fenfe  of  the  words  apud 
Jf^^jfm  :  an  ajfumpjit  indeed  might  lie  upon  fiich  a  v/ritin;^.  Cro^ 
£*.  117,  571.      3  Lev.  234. 

Hujfey  contra.  The  eysr  muft  be  taken  as  part  of  the  declara- 
tion, and  by  that  it  appears  there  was  a  fcr.ling.     ']  he  words 
anvenit  et  conceffit  imply  a  deed.      2  Fin.  ic6.  150.  Pahn.  173. 
^Lion.  173,  175.     2  Roll.  Rep.  228.    I  Li:tw.  333.    Gcah.  J25. 
Cro.  Car.  209.      Cro.  yac.  \io.    Cro.  El.  737.    2  Lutw.  1667. 
In  ^  Co.  51.  ^.   it  is  faid,  a  penfion  cannot  be  without  a  deed; 
and  why  then  fhall  not  it  be  ii.iplied  of  an  annuity  ?  Paj.  8  Geo. 
Mk'mfon  V.  Coatjworthy  per  iniUnturam  convcnit  was  held  good.  Ante,  51a, 
The  word  conventlo  is  a  technical  word,  and  tlic  Regijfer  is  only 
quod teneat conventionem.  The  oyer  maybe  taken  either  as  part  of 
the  declaration  or  plea.    Cro.  "jfac.  6j()'    Carthew  ^i'^.   And  the 
plea  oi  non  itnpendidit  confdium  admits  the  deeds  fo  far,  that   in* 
evidence  it  need  not  be  proved,     Cro.  yac.  682,  124.     Cro. 
Car.  209* 

C.J.  None  of  the  cafes  come  up  to  this,  where  the  word 
fafhm  by  b^ing  joined  to  apuIlFeJlm'  renders  it  impoif.hlc  to 
iw  taken  as- a  fubftantive.  Convcnit  in  a  decimation  would  never 
do  alone ;  and  though  it  is  alone  in  the  RegijUr^  vet  tnut  is 
only  a  (hort  defcription  of  the  nature  of  the  caufe,  to  be  ex- 
plained more  at  large  when  the  plaintiff  comes  to  count  upon 
^«    I  do  not  fee  the  plea  has  made  it  good. 

^^g^  J-  Iffcriptum  does  not  fignify  a  deed,  (as  no  body  will 
pretend  it  does)  here  is  nothing  elfe  to  import  it  :  the  oxt-r  does 
not  prove  it  v/as  actually fcaled,  for  everybody  knows  ttic  words 
'fi  tuitnefs^  ^c.  are  in  the  inflrumcnt,  before  it  is  fo  much  as 
ttgned  by  the  party.  And  indeed  oyer  of  a  (ealing  wai  never 
heard  of  before. 

Reynolds  J.  I  think  this  declaration  is  not  to  be  maintained. 
Anciently  ^he  words  f^gillatum  et  delibcratum  were  required. 
Kut  now  it  is  held  well  enough  to  cr.ll  it  faclum^  indeniura^ 
j^rlptum  indiiUcitumj  which  imply  the  circumftances  of  fealing 
2nd  delivery.  A  cone ejfttfolv ere  lies  in  Brijloly  and  yet  the  word 
^(tncejjfit  does  not  imply  a  deed.  Nor  is  there  any  tiling  in  the 
plea  which  makes  tl\e  declaration  to  be  better  than  upon  the 
^aceofit. 

3  G  3  Prolyn 
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Prohyn  J.  I  do  not  think  convenit  a  better  word  than  promijlt^ 
for  if  the  circumftances  of  fcaling  and  delivery  were  fhewn,  pro^ 
miftt  would  be  well  enough.  The  ^ovi  fcriptum  alone  will  not 
make  it  to  be  a  deed,  and  there  is  nothing  elfe  left  to  imply  it. 
Et  per  curiam^  The  judgment  was  reverfed. 


Dominus  Rex  verfus  Robertum  Hales. 


Ti  ^  R.  Attorney  moved  for  a  trial  at  bar  on  an  information 


In  whtt  cafes  of 

the  crown  a  J[VJ[  filed  by  him  for  forgery.     But  it  not  being  carried  on 

demandabic!*  ^^  ^^  expence  of  the  crown,  but  of  a  private  proiecutor,  the 

Barnard.  K.  B.  court  held  that  he  muft  make  out  the  ufual  requifites  to  bring  it 

i^'  ^  to  the    bar.      So  the  motion  was  denied.     And  at  another 

For  account  of      «        %«       «  i  i^      •       i-  it** 

day  Mr.  Attorney  moved  on  an  authority  from  the  Kmg  to 
profecute,  and  it  was  granted  as  of  right  to  the  King  in  his 
own  caufe.  And  in  HtLfequen*  it  was  tried,  and  the  defendant 
convifted.  And  in  Trin.fequen\  being  called  to  judgment,  he 
produced  a  pardon,  which  was  allowed  j  and  being  only  for  a 
mifdemeanor,  he  was  not  put  to  go  to  the  bar,  or  plead  it 
upon  his  knees. 


his  trial,  fe« 
St.  Tri.  IX, 


Additien. 
I#«K«ym.  1 54X1 


Smith  verfus  Mafon. 

TH  £  defendant  was  fued  by  the  addition  of  gentleman  j 
and  pleaded  in  abatement,  that  he  was  a  merchant  and 
not  a  gentleman.  And  on  demurrer  a  refpondes  oulier  was 
awarded.  For  the  plaintiff  has  his  eledion  to  fue  him  either 
by  a  name  of  degrte  or  myftery,  and  the  plea  in  abatement 
fhould  give  the  plaintiff  a  better  writ  as  to  that  particular:  fort 
of  addition  whereon  he  chufes  to  proceed. 


1%  An.  ft.  2. 
chap.  x6. 

Jndidment  Iiet 
not  barely  for  a 
corrupt  t^ec- 
menU 
Barnard.  K.  B. 

97- 
:iScir.Caf.a47. 


Dominus  Rex  verjiis  Upton. 

AF  T  E  R  a  verdift  pro  Rege  on  an  indiiSlment  for  ufury ; 
Strange  moved  in  arrcft  of  judgment,  that  they  had  only 
laid  a  corrupt  agreement,  without  any  loan  or  taking  exceffivc 
inter^ft  in  purfuatnce  of  it^     And  the  judgment  was  arreflcd. 


Whcrf  maftcr 
and  ownrrs  -^f  a 


Garnam  verfus  Bennett, 

N  a  motion  for  a  new  trial,  it  wns  held,  thzt pritna  facie 

^^^^    the  repairer  of  a  Ihip  has  his  election  to  fue  the  mafter 

liabirfor  repairs.  ^^^  employs  him,  OF  the  owners  :  but  if  he  undertakes  it  on  a 

fpecial  promife  from  either,  the  other  is  difcharged, 

Ercfkinc 


o 
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Ereflcine  vorfus  Murray. 

IN  cafe  upon  a  bill  of  exchange  againft  the  acceptor,  it  3  An.  c. 9. 
was  alleged  generally,   quod  acceptavit.     And  on  demurrer  thracccpuncc 
to  the  declaration  exception  was  taken,  that  by  3  y/;2/2.  r.  9.  of  a  bin  was  in 
the  acceptance  muft  be  in  writing,  and  therefore  this  ought  to  ^'ij'^i"^' 
be  alleged  to  be  fo.     Sed  per  curiam^  Acceptavit  is  enough,  and  *     *    ^^"*' 
if  writing  is  neccffary,  it  will  be  implied.     Befides  the  writ-  Barnard.  K.  B. 
ing  required  by  the  ftatute  is   only  in  order  to   make  the  ^7* 
drawer  liable  to  damages  and  cofts.     The  plaintiff  muft  have 
judgment. 


The  Cafe  of  Landen  Jones. 

HE  was   committed  for  a  contempt,  and  moved  to  have  One  committed 
the  benefit  of  the  mles,  which  was  denied.     And  Trin.  ^^'  *  Tu"'"^?.' 
y         m    r^  rr  i  •*  •/•/•  t  Cannot  have  the 

Jequen    Capt.  Hayes  who  was  m  execution  for  a  forgery,   and  benefit  of  the 
was  to  lie  a   year  according  to  the  ftatute,  made  the  fame  ">^«« 
motion,  and  had  the  fame  anfwer.  iciS^*'™* 


Palmer  verfus  Ekins. 
Intr'  Trin.  11  Geo.  i.  rot.  347. 

COVENANT  by  the  plaintiff  as  affignee  of  John  Palmer  ^  What  amounts 
and  declares  that  27  March  17 16.  J.  P.  was  feifed  in  fee  ,^°  "jf.^^"'' '" 
of  the  demifcd  premifTes,  and  by  indenture  between  him  and  Ld,  Raym. 
the  defendant  he  the  fame  day  demifcd  to  the  defendant,  to  iss^* 
hold  from  Lady-day  before  for  twelve  years,  at  1 8  /.  per  anuum^  fol?"**'  ^'  *' 
payable  quarterly  ;   that  defendant  covenanted  to  pay  the  rent, 
and  entered  and  enjoyed  the  houfe  to  Lady -day  before  bringing 
the  a£lion  :  that  'John  Palmer  being  feifed  of  the  reverfion,  22 
tf  23  November  10  Geo.  by  indentures  of  leafe  and  rcleafe  be- 
tween him    and  the  plaintiff  fold  the  reverfion  to   the  plain- 
tiff and  his   heirs,  of  which  the  defendant  had  notice,  and 
then  afligns    the  breach  in  non-payment   of  rent.     The  de- 
fendant, protijiando  that  "John  Pabner  did  not  demife,  for  plea 
fays,  that  19  November  1706,  tlie  faid  John  Palmer  was  feifed 
in  fee  of  the  demifed  premifles,  and  by  leafe  and  relcafe  of  1 9 
W  20  November  1 706,  fold  the  fame  to  Jchn  Brag  and  his  heirs  ; 
and  traverfes,  that  at  any  time  after  the  date  of  the  laft  men- 
tioned releale  John  Palmer  was  feifed  in  fee  aa  the  plaintiff  has 
alleged.     7^0  this  plea  the  plaintiff  demurred  generally,  and  the 

3  G  4  defendant 
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defendant  joined  in  demurrer.     And  after  feveral  arguments  at 
the  bar,  thefe  points  were  refolved  by  the  court. 

1,  That  the  demife  being  by  indenture,  the  defendant  could 
not  plead  nil  habuit  in  tenementis  :  an4  indeed  this  point  was  not 
difputed  by  the  counfel  on  either  fide,  but  was  taken  for  grant- 
ed throughocrt  the  argument  of  the  cafe. 

2.  That  the  defendant's  plea  was  a  fpeclal  nil  habuit  in  ttne-^ 
menfisy  and  was  therefore  no  more  to  be  received  than  a  gene- 
ral one  :  the  plea  is  of  a  feifiji  in  fee  in  Brag  ten  years  before  the 
demife  to  the  defendant :  that  fee  being  alleged  muft  in  plead«> 
ing  be  taken  to  continue,  unlefs  the  contrary  appears  :  nothing 
appears  to  the  contrary ;  and  confequently  it  is  faying  that 
yokn  Palmer  had  no  eftate  in  the  prcmiflcs  at  the  time  of  the 
demife,  the  whole  eftate  in  law  being  inan  other.  Bcfides,  there 
is  no  room  to  fuppofe  a  reconveyance  from  i>r^^j.becaufe  th^ 
defendant  has  alleged  in  the  travcrfe,  that  after  John  Palmer  ha4 
once  parted  with  the  eftate  out  of  hiim,  hte  was  never  aftei^ 
feifed. 

Vhert  eftoppel        3.  That  this  eftoppel  needed  not  to  be  replied,  but  might  b«^ 

ppcars  on  the     ^^kcn  advantage  of  upon  a  demurrer ;  and   that  has  been  the 

lot  be  replied,     ufual  vray  of  anfwerinf^  the  plea  of  nil  habuit  in  tenementis^   Salk. 

277.     And  fo  is  the  generdl  rule  of  pleading  in  Co,  Litt,  303. 

ntc,   JO.         ^^  -^  ^^^^  j^^^  1^  Q^^   Eiiz.  362.  and  in  the  cafe  of  Skipwitb 

y.  Green  J   Mich,   1 1  Gco,  in  B,  R^ 

Vnaflignecmay       ^.  That  though  the  plaintiff  was  an  affignee,  he  might  tak^ 
»Jce  advantage    advantage  of  tlie  eftoppel,  for  it  runs  with  the  land.     Co.  Litt^ 

5.  That  this  was  ill  on  a  general  demurrer.     And, 

6.  That  if  the  plea  did  not  amount  to  nil  habuit  in  tenemen-* 
tis^  yet  it  would  be  ill  on  account  of  the  generality  of  the  tra-i 
verfc,  which  ties  up  .the  plaintiff  to  prove  the  eftate  alleged  in 
the  declaration,  when  any  other  eftate  would  do;  even  a  dif- 
fcifin  would  do  in  this  cafe,  where  it  appears  the  ter^ant  en- 
joyed under  the  leafe.  %Fent,  67.  And  it  is  no  anfwer  ta 
fay,  that  the  defendant  has  tnivcrfed  in  the  words  of  the  de- 
claration ;  for  unlefs  it  be  materially  alleged,  he  is  not  to 
follow  it.  And  fo  it  was  determined  in  this  court  in  the  cafe 
of  Colborne  v.  Stockdale^  ante,  493.  The  plaintiff  had  judgment, 
$  (range  pro  ^uer. 


Qvington 
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Ovington  verfus  Ncalc. 
Idem  verfus  Waller, 

THE  plaintiiT  declared  upon  a  promiflbry  note,  by  which  a  joint  or  fe- 
the  defendant  and  one  J.  B.  conjun^ilm  out  fetaratlm  ^to-  vcrainotehuw 
mifcd  to  pay.      There  was  a  verdia  and  judgment  in  C.  B.  *^„*^  ^''^''^** 
/or  the  plaintiff.     But  upon  error  the  judgment  was  revcrled  2  Ld.  Raym, 
£or  want  of  the  plaintiff's  ihewing  a  title  to  bring  a  feparate  '544* 
a.<£on  againft  one  of  the  nukcrs  of  the  note,  for  by  the  prefent 
dcclaratioQ  he  only  fays  he   has  this  9r  fome  other  cauie   of 
aftion.     Strange  pro  quir\ 

Bowers  verfus  Mann, 

ON  error  e  C.  B.  the  placita  was  of  Mich,    13  Geo.  and  the  Errors  are  not 
judgment  was  of  the  fame  term :  the  writ  of  error  was  vcriiisd  by  a 
•-^^fted  18  0£fprim  Geo.  ffcundi,  and   the  afTignment  of  errors  Zfl7c^c^^t^ 
is  of  die  Trinity  ttvm  following:  to  verify  the   error  as  to  ot error, 
int  of  an  original,  the  plaintiff  took  out  a  certiorariy  tefte^  U.  Raym, 
^1  June  I  Geo.  2.  upon  which  there  was  a  return,  that  there  ^^^^ 
vras  no  original :  and  the  defendant  in  error  upon  that  plead- 
ing in  nuUo  ejl   erratum^  Strange  fro  defendente   in    errore  ob- 
jedcd,  that  the  error  was  not  verified,  for  the  late  King  died 
II  Juney   and  therefore    the  tefte  of  the  certiorari  being  the 
21  oi  June  primo  of  the  prefent  King,    and  the  writ  of  error 
in  O^ober  primo<i  makes  it  to  be  four  months  before  the  bring- 
ing the  writ  of  error,  and  a  ytzt  before  affignment  of  errors ; 
the  confequence  of  which  is,  that  it  cannot  be  taken  as  veri- 
fying the  errors ;    nor  indeed  to   be   the   certiorari  which   the 
court  awarded,  for  they  awarded  one  after  the  error  was  afSgn-^ 
cd,  and  this  appears  to  be  another  taken  out  before. 


TTie  court  thought  the  objeftion  good,   and    affirmed  the  No  fecond  cer^ 
judgment ;  after  they  had  refufed  a  fecond  certiorari^  bccaufe  it  ieiic  l*l!d^* 
was  in. order  to rcverfc  a  judgment:   according  to  the  cafe  of  menu 
Merrifieldy.  Berry.     Aiite^  765. 


Lord  Bruce's  cafe; 

AN  information  in  natura  de  quo  warranto  was  moved   for  No  ^cr«  tv^rw 
againil  him,  upon  a  forfeiture  of  a  recorder's  place,  bv  '^f'!'^'^  ^^^  *  ^^^' 
not  attendmg  •,  there  bemg  no  claule  m  the  charter  impovi'er-  attcodance. 
ing  the   corporation    to  remove.     Sed  per  curiam^  If  it  is  an 
^tu^l  forfeiture,  he  is  out,  and  you  may  chufe  another  :if  not, 

it 
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•  Sec  1  Bur.  Js  but  a  mifdemeanour,  and  a  quo  warranto  will  not  Ij< 
wvie^Vwas  Befides,  the  *  modern  opinion  has  been,  that  a  power  of  amc 
foicmniy  aJ-  tion  is  incident  to  the  corporation  :  though  Bag^s  cafe  fcem 
judgcd.that  this  contrary,      ii  G?.  Q7, 

modtrrn  opinion  ^  "^"^ 

is  right* 

Leglife  verfus  Champantc. 
Jt  Guildhall.' 

Whort  probable  HpHE  plaintiff  brought  an  aftion  againft  the  dcfcndan 
caufe  is  not  fuf-  JL  who  was  a  cuftom-houfe  officer,  for  feizing  fever: 
ficient,  hogflicads  of  French  wine,   upon  pretence   of  their  being  lee; 

c?34^°i*'6»  w^ich  upon  an  information  in  the  f  Exchequer  had  been  dc 
fiiVin.  aW.  termined  againft  the  officer."  And  now  upon  debate  it  w; 
•^73-  held,  that  in  thefe  cafes  the  officer  feizes  at  his  peril,  and  ths 

a  probable  caufc  is  no  defenfe. 

Where  another       I^  appeared  on  (he  evidence,  that  the  plaintiff  had  a  partnc 

partner  muft  be  in  thefc  wines,  who  was    no  party   to  the  action.     And  th 

^clJtr**"**'*^*'"  Chief  Juftice  held,  that  if  it  was  an  ajfumpfity  it  might  be  take; 

advantage  of  at  the  trial,  for  it  would  not  be  the  fame  con 

tra(Si ;  but  it  ought  to  be  pleaded  in  abatement  in  the  cafe  c 

a  tort. 


Page  verfus  Page*     In  Cane'. 

v.^t\  a  lapfed       J  Devifes  to  his   fix    relations  C.  D.  E.  F.  G.  ^.  all  h 

l'p"wiii.  Rep.  lands,  (!ft-.  and  all  his  perfonal  cftate  in  truft,  to  perfors 

4B9.  '  his  will,  and  after  all  thefc  things  difchargcd,  dire<^ed  that  tA 
remainder  fhould  be  equally  divided  amongft  them,  (hare  an 
(hare  alike,  and  made  his  faid  fix  relations  executors. 

C.  one  of  the  legatees  died,  and  then  A.  the  teflator  dice 
^4aerej  whether  the  (hare  of  C  dying  in  the  life-time  of  tb 
tcftator  (hould  go  to  the  furviving  refiduary  legatees,  as  part  c 
the  rcftduurjiy  or  whether,  in  this  cafe,  it  (hould  go  to  the  ncx 
of  kin  of  the  teftator,  as  fo  much  of  his  eftatc  undifpofed  of? 

Mr.  Solicitor  general  argued,  that  where  there  is  a  lap{e( 
legacy,  it  falls  into  the  rejiduum  of  the  perfonal  eftate  gene 
rally;  but  here  a  part  of  the  rejiduum  itfelfis  the  lapfed  legacy 
and  confequently  undifpofed  of,  and  ought  to  go  to  tpe  next  0 
kin  of  the  teftator  \  for  the  executors  are  to  take  nothing  a 
executors,  but  as  refiduary  legatees  ;  and  C  dying  in  the  life 
time  of  the  teftator,  his  (hare  muft  go  according  to  the  ftatut 
of  diftributions,  as  undifpofed  of*     And  fo  it  was  decreed. 

HUar 
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Sir  Robert  Raymond,  Knt.  Lord  Chief  Juftice. 

Sir  Francis  Page,  Knt. 
James  Reynolds. 
Sir  Edmund  Probyi 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efy^  Solicitor  General. 


%  Knt.  "I 

'*  Wr^  \jHftices. 

obyn,  Knt.        .3 


Gomez  Serra  verjus  Munez.  4  An.  c.  i5. 

UPON  error  in  debt  upon  a  bond,   the  ball  is  to  be  Upon  bonds  bail 
bound  in  double  the  penalty  recovered;   but  by  ^he ^j"^*J[^ "j^|^. 
courfe  of  the  court  it  is  fufHcicnt  if  they  juftify  in  really  due. 
<loubIe  what  is  really  due.     The  bail  in  this  cafe,  being  both  jews  allowed  to 
Jew$j  were  fuflFercd  to  put  on  their  hats  while  they  took  the  ^^"-"^^  "^^^  ^ri 
oadi.  *'^'"' 

TTic  next  day  the  defendant  in  error  moved  the  court  of  The  court  of  Ex* 
Chancery  for  ^ifuperfedeas  to  the  writ  of  error,  on  an  affidavit  jjjcquer  Cham. 
Aat  he  had  a  releafe  of  errors,  which  he  could  have  no  benefit  ^^{^^^  ^  * 
of  in  the  Exchequer  Chamber,  for  want  of  a  power  in  thjit  court 
to  try  the  releafe.  To  which  it  was  anfwered  by  the  counfel  for 
the  plaintiff  in  error,  that  it  was  a  vulgar  error  to  imagine  they 
^ould  not  try  it,  the  ftatutc  27  Eliz.  c,  8.  having  given  them 
power  to  examint  all  errors^  and  thereupon  to  revcrfe  or  affirm  as 
the  lawjhall  require :  and  it  was  the  highefl  abfurdity  to  imagine 
^  court  to  be  fo  confHtuted,  as  to  be  obliged  to  reverfe  a  judg- 

^  mcnt 
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mcnt  for  an  error  which  the  party  (having  given  a  rcleafc)  haj 
no  right  to  affign  :  Bcfides,  the  notion  that  they  cannot  try  : 
rsleafe,  proceeds  from  confounding  the  cafe  of  a  releafe  of  error: 
with  that  of  aligning  error  In  fa<Si,  and  taking  up  with  J 
wrong  reafon  why  a  man  cannot  affign  error  in  fact,  and  con- 
cluding from  thence  that  he  cannot  plead  i^  releafe.  The  wronj 
reafon  that  has  bee  A  giv^n  is,  that  tttey  have  no  power  t( 
award  a  ventre  to  try  the  error  in  fail ;  but  the  true  reafon  is 
that  the  ftatute  of  £//z.  was  only  to  give  a  new  remedy  when 
there  was  itdne  before :  now  before  the  ftatute  the  Krng'j 
Bench  did,  and  ftill  docs,  examine  their  own  errors  in  faft  upor 
a  writ  of  error  coram  vobis  ;  and  it  never  was  the  intent  of  the 
ftatute  to  take  away  the  jurifdidlion  of  the  King's  Bench,  but 
only  to  give  a  new  one  in  the  mftances  where  it  was  wanted. 
Et  pro  King  Lord  Chancellor  :  I  think  it  is  a  great  abfurdity  tc 
imagine,  that  the  court  that  is  tahold  plea  on  the  writ  of  crroi 
fliould  not  have  power  to  do  juftice  by  giving  the  party  the 
benefit  of  his  rekafe  :  I  think  they  may  try  the  releafe,  and 
award  a  venire  under  the  feal  of  the  court  of  Exchequer  j 
and  if  they  may,  I  can  fee  no  reafon  why  I  (hould  deprive 
the  party  of  the  benefit  of  a  trial_  by  a  jury,  by  inquiring  i'ntc 
the  validity  of  this  releafe  upon  a  motion  to  fuperfcde  the 
writ.  I  will  make  no  order  in  the  cafe.  Strange  pro  qwi^  in 
trrore* 

Burroughs  verfus  Willis. 

UPON  a  motion  to  change  the  venue  from  Middlefex^  \i 
was  infifted,  that  the  plaintiff  was  a  mafter  in  chancery, 
jLd.^Rlwmiitf^e.  2nd  a  barrifter  at  law,  and  therefore  had  a  privilege  to  lay  his 
Barnard.  K.B.    action  in  MiddUfex  \  and  a  cafe  was  cited  in  C  5.   HiL  <)  Geo* 

Huh  V.  Foot^  where  it  was  fo  held,  and  the  cafe  of  CarUr  v. 
Dormer  in  C  B,  Trin,  13  Geo.  and  Salk,  668.  and  now  upoa 
confideration  the  court  refufed  to  change  the  venue,  but  de- 
clared they  did  it  on  account  of  his  being  a  barrifter,  and  not 
as  a  mafter  in  chancery. 


Barrjfter  may 
lav  the  venue  in 
Middlefcx 
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Bowington  verfus  Parry. 

l^aced  heaj  can-  T  N  trovcr  for  a  laccd  head.  Strange  moved  to  bring  it  into 

Jl^  court,  but  was  denied. 


pot  be  bi-rtught 
into  cauit/ 


Goodchild  verfui  Chaworth. 


V.apias  adfat'n 
faciendum  & 


A    Capias  ad  faiisfaciendum  was  taken  out  againft  bail  on  s 
writ  of  error,    and  the  court    refufed  to  fct   it  afide: 
laraardrif  B."  t^^i^gh  I  RolL  Abr*  898.  IS,  that  it  wiU  not  lie.    Strange  for  the 
^  126.  baili 

Fergufor 
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Fcrgufon  verfus  Cuthbcrt. 

A  Prohibition  was  moved  for  a  fuit  in  the  fpiritual  court  No  prohibition 
for  calling  a  woman  jilt  andjirumpct^  and  faying  he  would  forftrumj^cu 
cut  bis  wife's  legs  off  if  Jhe  wasfuch  ajlruinfet.     And  denied,  for 
^  Cur*   they  are  a  charge  of  incontinence,  and  the  figniAca* 
^n  of  them  well  known. 


Hunter  verfus  Wifcman. 

TH  E  defendant  pleaded  a  recovery  in  B.  R,  and*  inftead  Where  a  prior 

of  replying  nul  tiel  record^  the  plaintiff  obtained  a  rule  for  T°r7  ** 

the  plea  to  be  rejeSed,  unlefs  oyerwTi^  given  of  the  judgment ;  muftW j;Ka 
according  to  Carthew  453?  517-   it  being  a  record  of  the  fame 
court.     Trin.  3  Geo.  2.  Givinnel  v.  Thomfon  the  fame  rule. 


en. 


Fox  verfus  Glafs. 

TH E  court  had  long  refufcd  to  fet  afiJe  a  judgment  which  Praaice. 
was  regular,  on  putting  the  plaintiff'  in  as  good  a  con-  ^^^'  5*3. 
dition.     But    upon    preiling  the   pra6):ice  of  C.  B.    I   broke 
through  it  in  this  caufe,  and  now  they  do  it  every  day. 


Ford  verfus  Fleming. 
In  Cane,  coram  King  Lord  Chancellor. 

TH  E   cafe  was  this.     Jane  Fleming  made  her  will  in  this 
manner  as  to  the  matter  in  queilion. 


"  Item^  I  give  and  bequeath  to  my  grnndaughter  the  fum  ^j^^^  i«  an  »- 
^  of  40/.  being  part  of  a  debt  due  and  owing  from  G.  Max-  demotion  of  a 
"  ton  for  rent,  (be  allowing  the  charges  in  getting  in  the  fame.  ^^^^^L 
**  Jtem^  I  give  the  reft  and  refidue  of  what  is  owing  to  me  ^qI[    **    ^' 
**  from   faid  Alaxton^  which  is  about  40/.  more,  to   my  two  2P.  Will.  Rep, 
**  grandlbns  to  be  equally  divided  between  them,  allowing  the  ^^^* 
•*  charges  as  aforefaid.     And  then  by   a  codicil  (he  orders, 
**  that  her  executors,  or  whomfoever  it  fbould  concern,  fhould 
**  take  no  more   of  G.  Maxtcn  than  what  would  anfwcr  the 
^  charges  of  getting  in  the  faid  debt.' 


Before 
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Before  the  teftatrix's  death  fhe  recovered  the  debt ;  and  the 
fingle  queftion  was,  whether  this  was  an  ademption  of  the  Ie« 
gacy  or  not. 

Lord  Chancellory  It  is  not :  this  is  a  devife  of  a  particular  Aim 
of  money ;  and  the  debt  is  only  appointed  as  the  fund,  out  of 
which  it  is  to  arife.  T.  Raym.  335.  there  is  a  diftin£tion  taken 
where  a  debt  is  devifed,  the  receipt  in  that  cafe  by  the  tefta«^ 
tor  would  be  an  ademption.  But  where  a  fum  is  devifed  pay- 
able out  of  a  debt,   the  receipt  of  that  debt  is  no  ademption* 


Dominus  Rex  verfus  Roger'  Johnfon. 

OuUiwry  for      atts  H  E  defendant  in  -/^r/V  1727,  was  committed  to  Newgate 
trcafon  rcverfcd      J[     fQj.  jjj^h  trcafon  in  diminifliin?  the  coin  ;   and  upon  17 

coming  in  with-  Jj^^i  before  he  was  indicted,  he  made  his  efcape :  upon   1 1 
in  the  year.        June  1 728,  he  was  retaken   at  Nevocajlle^  having  during  his 
Bur. Rep.  §38.   abfence,  vi%.  3  July  I727»  been  indited  for  the  high  tr^on^ 
Barnard.  K.  B.  upon  which  procefs  ifiued  againft  him  in  order  to  outlaw  him^ 
79,90,91,95,  and  8  February  after  (which  was  the  February  before  his  bc- 
Foft.  Rcp.^46.'    ing  retaken)  he  was  declared  outlawed.     He  was  brought  up 
St.  Tr.  111.        to  Newgate^  and  in  the  beginning  o{  Michaelmas  term  laft  mov- 
1^  T  IV         ^^  ^^^  *  habeas  corpus^   by  virtue  of  which  he  was  brought  to 
r.     .  57t.  ^^   court,  and  defired  the  benefit   of  a  trial,  according  to  5 
&  6  i&«  6.  r.  II.  he   now  furrendering  himfclf  to  the  Chief 
Juftice,  and  offering  to  traverfe   the  indi£hnent,  having  beta 
beyond  fea  at  the  time  of  the  outlawry,  and  being  ftill  within 
the  year.     The  outlawry  not  being  removed,  the   court  faid 
they  could  only  make  a  minute  of  his  prayer,  and  ordered  a 
certiorari  to  remove  the  proceedings  from  the  Old  Bailey^  and 
that  the  defendant  fhould  be  brought  up  again  upon  the  re- 
turn of  it.     When  the  certiorari  was  returned,  the  court  made 
little  difficulty  of  allowing  him  the  benefit  of  the  ftatute,  though 
it  was  mentioned,  but  not  much  infifted  upon,  by  Mr.  At- 
torney, that  it  was  not  a  voluntary  render,  but  a  compuUbry 
recaption,  and  therefore  not  within  the  a6l,  according  to  Sir 
Thomas  Armftrong^s  cafe,   FoL  3.  State  Trials  334.     But  the 
JV.  B.  Mr.  At-  court  feemed  very  unwilling  to  hear  any  thing  of  that  cafe  j 
aUo%wd  at*thc     frying  it  was  Very  hard,  when  the  law  had  given  a  man  a 
kar  that  thi«  cafe  year  to  come  in,   that  by  taking  him  up  before  the  year  was 
d^nalln  from  ^"^  ^^^  benefit  of  that  law  fliould  be  taken  from  him,  if  he 
Sir  r.*^rw-      could  bring  himfelf  within  the  defcription  of  it.     Whercupott 
fircng't  cafe,  be-  being  afked  what  what  he  had  to  fay  \s4iy  execution  fhould 
defend^? "^^     not   be  done  upon  him;  he  delivered  in  a  plea  in  Latin^  and 
brought  the  firft  ingroiTed   on  parchment  ftampt  \   fetting  forth  that  he  being 

h^thss  frput  at 

hit  own  inftance,  and  oflTered  at  the  return  Co  furrender  to  the  Chief  Juilice  \  in  the  other  the  h^Un 

<»rpus  wai  frp   itc^r,  in  order  to  have  execapQA  awarded. 

dMOms 
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Ju/fus  ad  harram^  did   furrender  himfelf  to  the  Chief  Jufticc, 

and  •oflfcrcd   to   traverfe  the  indiftment ;  and  as  to  the  out- 

liwry   he    pleaded,    that    at    the  time     it  was    pronounced, 

and  long  before  and  after,  he  was  refident  beyond  fea   out 

of  the    dominion   of  his  Majefty,  viz,  apud  Flujlimg  in  Zrj- 

Imd^  under  the   dominion  of    the    States  General,    whereby 

he  was  difabled  to  render  himfelf  ^  and  avers  the  identities  of  \ 

his  perfon,  and  the  high  treafon  for  which  he  was  committed 

and  indi(3ed  and  outlawed,  and  prays  judgment,  if  upon  that 

outlawry  the  court  will  proceed  any  farther  againft  him.     And 

as  to  the  high  treafon  he  pleads  Not  guilty.     Upon  putting  in 

dits   plea  Mr.  Attorney   defired    a   copy  of  it,  and   time   to 

confider  it ;  and  the  next  day  the  defendant  being  brought  up 

again,  Mr.  Attorney  obje£led,  that  he  fhould  not  have  pleaded 

to  the  indidtment,  till  his  other  plea  of  being  beyond  fea  was 

determined  \  and  it  being  taken  notice  of,  that  in  Sir  Thomas 

Armjlrm^s  cafe  it  was  pleaded  ore  tenus  at  the  bar,  the  court  i  Sia.  7«, 

thought  it  would  be  better  that  the  defendant  fhould  take  back  ^^"^  ^|' 

the  plea  :  and  Mr.  Attorney  confenting,  the  plea  was  delivered  j  i^b.  %ju^ 

backj  and  he  ordered  to   be  brought  up  again  on  25  Novem- 

kr,  and  notice  to  be  given  to  the  fherifF,  to  be  prepared  with 

a  jury. 

It  was  debated,  whether  he  could  not  at  the  fame  time,  if 
he  was  found  to  be  beyond  fea,  be  called  upon  to  plead  to  the 
indidment,  and  try  diat  ifllie  alfo  at  the  fame  time  :  but 
iqx>n  confideration,  it  was  found  he  could  not,  becaufe  till  his 
being  beyond  fea  was  found,  he  could  not  plead  ^  and  after  his 
plea  there  muft  be  fifteen  days  between  the  tejle  and  return  of 
the  venircj  it  being  an  indictment  removed  by  certiorari. 

m 

It  was  debated  likewife,  whether  in  cafe  it  was  found  for 
him  as  to  this  plea,  the  indidment  could  not  be  fent  back  to 
be  tried  at  the  Old  Bailey :  but  upon  looking  into  the  a£t 
6  H.  %.  c.  6.  it  was  found  to  extend  to  felons  and  murderers 
€3filj,  and  not  to  treafon. 

Upon  25th  of  November  he  was  brought  up :  and  without 
taking  any  notice  of  the  former  proceedings,  the  outlawry 
'  againfl  him  was  read,  and  he  was  called  upon  to  know  what 
he  had  to  fay,  why  execution  fhould  not  be  awarded  :  upon 
ivhich  he  pleaded  ore  tenus  his  being  beyond  fea  at  the  time  of 
tbe  outlawry  pronounced  ;  and  the  Attorney  General  inftanter 
replied  ore  tenus^  that  he  was  then  within  the  realm,  and  tra- 
verfed  that  he  was  beyond  fea  according  to  his  plea,  and  offer- 
ed an  ifTue  upon  it ;  the  defendant  thereupon  faid  he  joined 
iflue  :  and  the  jury  came  inftantly  to  the  bar  and  were  fworn. 
And  then  Strange  pro  def  (for  it  was  agreed  he  was  to  have 
counfcl  as  to  fadl  and  law  both,  in  this  collateral  ifTue,  though  i^  i  Keb.  244. 
not  on  the  indidlment  itfelf,  the  oiicnfe  as  to  the  coin  being 

excepted 
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excepted  out  of  the  ftatute  of  King  IVlUiatn  3.)  opene^  th 
ifllie  ;  and  feveral  witncfles  were  examined,  to  prove  hie 
beyond  fea  :  and  after  the  King's  counfcl  had  been  heard,*  ani 
examined  their  witnefTes  j  the  prifoner's  counfel  replied,  an 
afterwards  the  evidence  was  fummed  up  j  and  the  jury  foun 
the  iflue  for  the  defendant. 

Upon  bringing  in  this  verdift  the  defendant  was  immediatel 
arraigned,  and  pleaded  Not  guilty.  And  he  was  ordered  ti 
be  tried  at  the  bar  the  next  term.  Upon  the  firft  day  of  whici 
tlie  Attorney  moved  the  court  to  appoint  a  day  for  trial ;  bu 
the  defendant  not  being  at  the  bar,  the  court  would  make  n< 
rule,  it  being  a  capital  cafe.  And  he  was  the  next  day  broiigh 
to  the  bar,  and  then  the  time  for  trial  was  fixed ;  and  upoj 
the  evidence  the  defendant  was  acquitted.. 

^  Baldwin  verjia  Morgan. 

Whweequitabie  ^"T^HE  plaintifF  out  of  the  penalty  of  a  recognizance  of  bai 

iled  ^7  of  a^'     -^      levied   not  only   the  money  recovered,  but  fome  cofts 

penalty,  not  included  in  the  judgment,  but  fuch  as  he  had  really  beei 

Barnard.  K.  B.  p^  ^q  .  ^nd  upon  motion  it  was  held,  that  though  equitabli 

^*  cofts  may  be  levied  out  of  the  penalty  of  a  bond,  yet  it   wa: 

too  hard  to  fufFer  it  to  be  done  againft  the  bail :  and  fo  th( 

overplus  money  was  ordered  to  be  returned :  Strange  pro  quer* 

Searle  vcrfus  Lord  Barrington. 

The  indorfe-  ^TT^HE  plaintiff  brought  an  a£lion  on  a  bond  entered  inti 
mentofintcrcft  X  to  her  hufband  by  one  IVtldmanj  under  whom  the  de- 
i^"r^cn*r "*  "^car^s"  ^^"^^1"^  claimed,  and  the  bond  was  dated  2£^June  ibqj.  Tin 
fhall  be  given ?n  defendant  pleaded  folvit  ad  diem,  and  relied  upon  the  prefump- 
eTidencc,though  tion,  it  being  after  twenty  years  :  to  encounter  which  the  plain- 

of  the  ^li  cc.""*  *^ff  ^^  ^^^  ^^^  ^"^*  ^f  ^^^  ^^^^^'  "^^^^^  ^^^  *"  "^^^^^  ^^  ^^^-  ^ 
L.  Raym.  1370.  offered  to  give  in  evidence  the  indorfement  of  intereft  unde: 

8  Mod,  278.  thg  jjand  of  the  obligee  in  the  year  1707,  which  was  thrci 
3P.  Wii.Rcp.  y^^^^  i^^j.^^^  ^^^  j^^^^  ^f  ^^  obligor:  but  Pratt  CJ.  befor^ 

Note  (D).  whom  it  was  tried,  being  of  opinion  it  ought  not  to  be  givci 

in  evidence,  from  the  danger  of  letting  the  obligee  make  iai 
dorfemcnts,  which  might  be  done  at  any  time ;  the  plainti: 
was  nonfuit,  and  afterwards  moved  the  court  againft  the  opii 
nion  of  the  Chief  Juftice  :  and  upon  debate  the  other  thre 
Judges  were  of  opinion,  it  ought  to  have  been  left  ■ 
the  jury  ;  for  they  might  have  rcafon  to  believe  it  ws 
done  with  the  privity  of  the  obligor,  and  the  conftant  praa 
tice  is  for  the  obligee  to  indorfe  the  payment  of  interefl 
a^id  that  for  the  fake  of  the  obligor,    who  is  fafer   by  fuci 
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an  indorfement,  than  by  taking  a  loofe  receipt.  But  an  ob- 
jcdion  arifing,  that  after  a  nonfuit  the  plaintiff  was  out  of 
omrt,  and  could  not  have  a  new  trial,  no  rule  was  made,  and 
ihe  was  left  to  bring  a  new  adtion. 

Accordingly  a  new  aftion  was  brought  and  tried  at  GuiU- 
hall  before  Chief  Juftice  Raymond^  who  fuffered  the  indorf<i- 
ment  to  be  read,  and  the  jury  found  for  the  plaintiff.     The 
defendant   tendered  a  bill   of  exceptions,  which  was   fcalcd  : 
and  after  judgment  for  the  plaintiff,  a  writ  of  error  was  brought 
in  the  Exchequer  Chamber,  and  the  bill  of  exceptions  return- 
ed as  parcel  of  the  record.     And  upon  argument  Chief  Juftice 
Byrey  Chief  Baron  Pengellyy  Denton ^  Hale  and  Price  were  of  opi- 
mon  to  affirm;  and    Carter  and   Comyns  to  reverie.     So  the 
judgment  of  B^  R.  was  affirmed  this  term. 

In  February  1 7  30,  this  judgment  was  affirmed  in  Parliament. 

HIL  13  Gfo.  2.  B.  R,  Turner  v.  Cr/fpy  the  Chief  Juftice  re- 
fufed  to  let  the  indorfement  of  a  receipt  of  part  of  the  bond, 
after  the  prefumption  had  taken  place,  to  be  given  in  evi- 
dence J  faying  it  differed  from  this  cafe,  where  the  indorfe- 
ment appeared  to  be  made  before  it  could  be  thought  neceffary 
to  be  made  ufe  of  to  encounter  the  prefumption. 


Emery  verfus  Bartlett. 

UPON  error  out  of  the  court  of  Litchfield  it  was  objeft-  '^*^"^^^^ 
ed,  that  the  items  of  a  ftated  account  were  not  laid  /;/-  yrl%rijdia'J^' 
^ra  jurifdiciionem.     But  the  court  held  it  enough  to  lay  the  ac-  uminanin- 
count  to  be  ftated  within  the  iurifdidion ;  and  that  as  a  venue  f'^"^'  *^°"^* 
y/ns  not  neceffary  to  be  laid  as  to  the  ttcmsy  there  was  no  oc-  Barnard.  K.B. 
cafion  to   aver  them  to   have  arifen  within  the  jurifdidlion.  128. 
Cafes  cited  were  Davis  v.  StanyarJ,  A£ch.  3  Jnn.  for  imnjode-  ^*  ^^V^*  '®4o- 
^te  riding  and  whipping  a  borfe,  and  held  the  whipping  need 
^ot  be  laid  infra jurifdi^ionem.     Lutw.  256,  261.      15  E.  4.  4. 
J/fi.  88.      I  Sound.  73.     All.    72.     Sti-    132.      2    Lev.    165. 
njtn.  47.     Mod.  Ca.  223.     The  judgment  was  affirmed. 


y 


White  verfus  Graham. 

TT^  RROR  of  a  judgment  e  C.  B.   in  trover  for  a  parcel  of  '^/^^^'J^^^* 
J2/  diamonds.     And  Strange  pro  quer'  in  errore  would  have  5|J^"j,^ 
«ftinguifhed  this  from  the  cafe  of  Bottoinley  v.  Harrifonj  which  L.Raym.  1530, 

IS  trover  for  a  parcel  of  packcloths,  rappers,    and  cords;  Ante, S09. 

Vol.  II.  3  H  becaufe 
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becaufe  that  was  taken  as  a  bundle  of  feveral  things  not  cafily 
to  be  feparated,  whereas  each  diamond  was  diftindl :  and  it 
ought  to  have  been  brought  for  fo  many  diamonds.  But  the 
court  thought  there  v/.is  no  diSerencc,  and  affirmed  the  judg- 
ment. And  afterwards  on  error  in  Parliament  it  was  likewife 
affirmed  exparte^  I  declining  to  argue  it. 


Dominus  Rex  vcrfus  Malland. 

iiG.  c.  35.  TNDICTMENT  on  the  ftatute  of  the  late  King,  12 
^^l-cAicfr"-  A  Geo.  I.  c,  35.  for  burning  place  bricks  and  flock  bricks  to- 
njlt>  to  thc^  gethcr.  And  on  demurrer  it  was  objefted  by  Mr.  FoTUikerleyj 
Kingmuftbc  that  in  this  particular  inftance,  though  a  penalty  of  20  j.  ^^ 
fued  fori«  5.vrf- ^q^IPj^j^j  is  given,  yet  thtrc  IS  no  appropriation  of  it,  or  any 

Barnard.  K.  B.  method  prefcribed  in  which  it  (hall  be  recovered,  though  there 
»^^-  is  as  to  all  the  reft.     And  upon  looking  into  the  a<5l,  it  appear- 

Fiu^'bf  47."'  ^^  ^^^^  ofFenfe  was  omitted  out  of  the  claufe,  which  gave  the 
bricklayers  company  power  to  fue  for  the  penalties,  and  there- 
fore the  court  held,  that  the  20  i.  per  thoufandwas  in  the  na- 
ture of  a  debt  to  the  crown,  where  the  unappropriated  pe- 
nalty would  go,  and  was  fuable  for  in  a  court  of  revenue, 
and  not  by  indiftment.  Though  Strange  cited  i  Mod.  34. 
I  Fen,  63.  and  infifted,  that  the  205.  ought  to  be  the  meafurc 
of  the  fine  upon  the  indictment.     Judicium  pro  def. 


Borough  of  Chriftchurch. 

Who  ought  to    "T  T  P  O  N  a  motion  for  an  information  in  nature  of  a  quo 
take  the  tcft.        y^    warranto  againft   the  common  freemen ;    it   was  held, 

that  they  need  not  be  qualified  by  taking  the  tcft,  for  they  do 
not  exercife  any  office  relating  to  the  government  of  the  town, 
and  an  information  was  denied. 


Dominus  Rex  verfus  Woodham. 

^ u.,      ... 

thecovinty  gaol,  perlon  in  execution  in  B,  R,   may  be  there  charged  criminally 

by  a  juftice  of  peace's  warrant.  But  that  no  fuch  juftice  can 
take  a  priioncr  of  this  court  out  of  the  cuftodv  of  the  court,  and 
fend  him  to  the  county  gaol. 


Juttkcs  of  peace  "T  TPON    a  motion  for  an  information  againft  the  defend-- 
one'\n^^*!'!R?to     V^    ^^U  v/ho  was  a  juftice  of  peace  ;    it  was   held  that  a 


Field 
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I 


Field  verfus  Curtis. 

T  was  held,  that  no  releafe  could  make  the  bankrupt  a  wit-  Bankrupt 
nefs  to  prove  his  own  zQt  of  bankruptcy.  not  prove  an  aft 

of  baokrupty. 


can- 


Coleman  v^/us  Sayer, 
Jt  Guildhall,  coram  Raymond  C,  J. 

A  Bill  Was  was  drawn  papble  at  fix   days  fight,  and  pre-  within  what 
fented  and  accepted  8th  of  February^  which  made  it  pay-  time  a  biu  muft 
able  the  14th,  and  the  three  days   of  grace  brought  it   to   the  ^  ^n^icred. 
17th,  which  was  a  Saturday^  and  the  acceptor  ftopt  payment  on  303.*'  * 
die  l*uefday  following,  before  which  the  bill  was  not  tendered. 
And  upon  this  evidence  it   was   left  to  the  jury,  who  were  of 
opinion,  that  the  drawer  was  difcharged  at  the  e^d  of  the  three 
days  of  grace. 


1 . 


3H  2  Eafter 
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Eafter  Term 

2  Gworgii  2  Regis.     In  B.  R. 

jS/V  Robert  Raymond,  Knt.  Lord  Chief  yujiice. 

Sir  Francis  Page,  Knt. 

James  Reynolds,  Efq-,  ^Jujiices. 

Sir  Edmund  Probyn,  Knf. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  General. 


iiCeo.2. C.19.  Goodrlght  verfus  Hart  et  ux'. 

f.  13. 

No  rciicfa'ainft  /  ■  ^  H  E  defendant,  as  daughter  and  heir  of  the  late  admiral 
fuan*"to\""ar  I  HofteVy  brought  an  ejedtmcnt,  and  recovered,  and  was 
and  mikcdc-  "^  put  into  poflbflion.  The  other  fide  brought  an  ejed- 
fcnce  in  cjcd-  ment  ;  and  Hart  and  his  wife  obtained  a  rule  to  be  made  dc- 
Ba^nard.  K.B.  f^^^^^'i^^ts  with  the  tenants  in  pofl'eflion,  and.entred  their  appear- 
118.  ance  :  but  the  tenants,  having  been  praftifed  upon,  refufed  to 

appear  or  make  any  defence  :  upon  which  judgment  was  figned 
again  ft  the  cafual  cjeftor,  after  a  trial  at  bar  had  been  granted ; 
and  a  writ  of  pofTcflion  was  taken  out,  and  poflbflion  delivered, 
eriainiy  oc-  Hart  aiid  his  wife,  the  landlords,  moved  to  fct  it  afide,  in- 
cAio.icd  by  thb  fifting  that  the  only  rcafon  for  making  the  landlord  a  defend- 
ofe.  3  Bur,^  ^j^j  ^^^  ^Q  fecurc  a  trial  in  all  events,  and  to  prevent  the  tc- 
L.  c.  J.  Mans-  nant  from  betraying  the  pofl'eflion.  But  the  court  refufed  to 
/;•/:/;  wh^  ^if>  fet  afide  the  judgment,  faying  that  the  rule  was  only,  "  that 
ix^y  hat  th.a  u  ^)^^  landlord  ftiould  be  made  a  defendant  unacum  the  tenants 
a.idb  r.^htin  "  in  poficflion ;"  and  therefore  if  they  would  not  ftand  the 
by  S'rj.hn  fuit,  the  landlord  could  not  be  let  in.  ^aere  tanun  :  for  this 
R-3er^^B  is  giving  tenants  much  too  great  a  power  ;  and  makes  them 
R-p.  129^.  but  ablohirc  mailers  of  the  eftate,  and  to  chufe  their  own  landlords. 

The 


♦  Which  a-^ 
wasc 
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The  court  refufing  to  relieve  the  landlord,  he  went  down 
into  the  country,  and  prevailed  with  the  tenants,  on  giving 
them  fecurity,  to  attorn  to  him ;  and  then  the  plaintiff  in 
ejectment  came  and  complained  to  the  court,  and  moved  for 
a  new  writ  of  pofleflion.  But  the  court  refufcd  to  relieve  him, 
there  having  been  a  regular  execution  of  the  firft  writ ;  and 
feid  the  diftindion  was,  that  if  immediately  after  the  writ  had 
been  executed,  the  tenants  had  attorned  ;  there  Ihould  have 
been  a  new  writ.  But  not  where  the  poflefTion  had  continued 
as  delivered  for  above  a  month,  as  it  had  in  this  cafe. 


Dominus  Rex  verfus  Inhabitantes  dc  Norton  in  Com'  Salop'. 

MR.  Abney  excepted  to  an  order  of  feflions  for  difcharg-  App^i  mnf!  h; 
ing   an   order  of  removal,   becaufe  the  juftjces  order  t>iFien-xr  fef- 
was  dated  the  21ft  of  June ^  and  the  feflions  order  was  not  till  ^''"ilf  not  d.ite 
Michailmas  felons  following,  fo  that  Midfummer  feflions  in-  0/ tlic  order. 
tervencd. 

To  this  it  was  anfwered,  that  by  the  exprefs  words  of  the  i3&i4Car.2. 
ftatute  the  appeal  is  to  be  the  next  feflions  after  the  parties  ^"  '^'  ^^^'  *• 
find  themfelves  aggrieved,  which  is  not  till  the  removr*l  :  and 
for  ought  appears,  Alichaelmas  feflions  might  be  the  next  fef- 
fions  after  the  grievance.  And  fo  it  was  held  in  the  cafe  of 
the  pariflies  of  Milbrook  and  St.  yohn's  in  Southampton^  Adich. 
I  Geo,  I .  in  5.  R.  To  which  the  court  agreed,  and  the  fcf- 
fions  order  was  affirmed. 


Between  the  PariOies  of  St.  Michael  Coflany  in  Norwich  and 

St.  Matthew's  in  Ipfwich. 

UPON  an  order  of  feflfions  the  cafe  was  fpecially  dated.  If  a  fon  grown 
on  a  removal  of  Edmund  ff'^iii/ants  and  jimy  his  wife,  and  "H  ^'^■' "7' !''' 
E^und^  Solomon  and  Amy^  their  children,  from  St.  Michaers  to  farhcrrK    j!n> 
St,  Matthew's  :  that  Edmuml  JVilliains  the  elder,  the   father  of  no  fpttl?mt  .it  in 
Edmund  IVilllams  removed,  was  fettled  at  Shiptan  MalUt^  and  J-^',,V/\:'^i  ll!'* 
afterwards  removed    to  Bruton,  where   he   continued   twenty  b.^t ,.^1*.  y^  b! 
years,  and  had  Edmund  the  fon  born  there,  whom  he  bred  up  'o8. 
in  his  own  trade  till  nineteen  years  old,  when  he  left  his  fa- 
ther and  came  to  Norwich^  and  married,  and  had  the  three 
children.     That  fince  the  birth  of  the  children  old  Edmwid  the 
grandfather  gained  a  fettlement  in  Ipfivich^  to  which  the  two 
juftices  removed  the  family.     But  the  feflions  being  of  opi- 
nion, their  fettlement  was  not  at  Ipfwich^  difchargcd  the  order. 

3  H  3  Et 
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Et  per  eur\  The  order  of  feflions  is  right.  For  there  }$  no 
colour  to  fay  the  fon  and  his  family  were  fettled  at  Ipjwich^ 
where  they  never  were  ;  and  this  is  exa£Hy  the  fame  cafe  as 
that  of  Eaftwoodhay  and  Wejhwoodhay.     Ante^  438. 

Where  an  order  But  then  an  exception  was  taken  to  the  order  of  fefHons, 
ism»dcatanad-  that  it  IS  faid  to  be  made  at  a  fcflions  held  by  adjournment 

irrauft  a  ^ca7'  ^^^^  ^  ^^X  >  ^"^  ^^^  "^^  ^^^  ^*^^^  ^^  feflions  Commenced 
the  fcflions  be-  within  the  time  prefcribed  by  the  act :  it  fhould  have  been  ad 
gan  in  time.     Jejfwnem  inchoatam  fuch  a  day,^  and  held  by  adjournment  after. 

And  for  this  fault  the  order  of  feffions  was  quafhed.     Strange 

pre  Ipfwich. 

The  C^fc  of  Schriven  and  Turner. 

Mandamus  for       A   Mandamus  was  granted,  to  the  court  of  aldermen  in  £«n«> 
yeoman  of  the    £\^  doH^  to  reftore  them  to  the  office  of  yeoman  of  the  viooim 
wharf,  on  an  aifidavit  of  its  being  an  ancient  office  and  a  free- 
hold. 

Bowles  verfus  Bridges  and  Markwick. 

7  G.  ft»2.  c.  T.  y^  OVEN  ANT  on  a  deed  dated  3 1  Augujl  1 720,  whereby 
dlnftiider.^"    V^    in  confidcmtion  of  420/.  paid  by  the  plaintiiF  to  the  de, 

fendants,  they  covenanted,  that  they  or  one  of  them,  on  three 
days  notice  in  writing,  to  be  left  at  the  houfe  of  the  defendant 
Bridges  any  time  in  a  year,  would  accept,  or  caufe  to  be  ac-« 
ccpted,  2000/.  Sow/A-/^^  ftock,  and  all  additions  and  dividends^ 
and  pay  for  the  fame  on  transfer  thereof  i2>ooo/.  with  a  pro- 
vifo,  that  if  the  plaintiff  fhould  fubfcribe  in  the  20/.  per  cent ^ 
fubfcription  propofcd  to  be  taken  in,  and  pay  what  is  requifite 
to  the  expiration  of  the  contraft ;  the  defendants  fhould  pay 
the  fame  over  and  above  the  12,000/.  but  if  the  plaintiff  did 
not  tender  the  ftock  and  dividends,  then  the  agreement  was  to 
be  void,  and  the  defendants  were  to  retain  the  420/.  Then 
the  plaintiff  avers,  that  the  company  did  not  take  in  any  ftock- 
fubfcription  ;  and  although  on  16  Auguji  1721,  he  gave  notice 
in  writing  at  the  houfe  of  Bridges,  that  on  the  igth  of  Auguji 
he  would  transfer  the  ftock  and  dividends,  ac  licet  he  was 
ready  at  the  South -fea-houfe  where  the  books  were  kept,  an4 
offered  to  transfer  according  to  notice ;  yet  the  defendants^ 
or  either  of  them,  did  not  accept  the  ftock,  or  pay  the  12,000/, 
l>ut  refufed,  and  ftill  do  refufe  fo  to  do,  Dem*  inde^  et  pro 
eaufa,  that  it  does  not  appear  what  dividends  or  profits  were 
n^adc  and  tendered, 


And 
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And  Reeve  pro  (Ufendenti  argued,  that  the  <}cclaration  was  ill 
on  that  account,  for  he  ought  to  have  flicwn  what  they  were, 
that  the  court  might  fee  he  made  a  tender  of  all.  2.  The 
ufua!  hours  of  transferring  ftock  are  not  (hewn,  fo  it  does  not 
appear  he  was  there  the  laft  inftant  of  time,  as  he  ought  to  be 
according  to  the  cafe  of  Lancafnlre  v.  Killingvjortk^  SalL  623. 

BootU  ontroj  The  dividends  and  profits  are  known  and  cer- 
tain, and  the  defendants  had  the  fame  opportunity  to  know 
what  they  were  as  the  plaintiff  had.  2  Cro,  171.  As  to  the 
fecond  exception,  he  agreed  that  if  it  rcftcd  only  on  the  tender, 
the  declaration  would  be  ill ;  but  here  he  faid  there  was  an 
actual  refufal,  and  that  is  enough,  be  it  at  any  time  of  the 
day :  and  a  great  difference  there  was  between  a  tender  and 
refufal,  and  a  tender  and  non-acceptance,  i  Injf,  2c6.  L 
5  On,  114.  Sed  per  curiam^  The  refufal  is  not  laid  as  an  act 
done  by  the  defendants,  but  only  as  a  conclufion  the  plaintiff 
draws  from  the  premiffcs  :  it  is  not  faid  to  be  adtunc  it  ibidem^ 
fo  that  for  any  thing  appears,  it  might  be  at  another  time 
and  place  :  and  the  plaintiff  muft  precifcly  intitlc  himfelf 
to  the  a<ftion.  And  as  to  the  firft  objcdion,  the  declaration 
is  certainly  informal,  and  it  is  fhewn  for  caufe  of  demurrer. 
The  plaintiff  difcontinued  on  payment  of  cofts. 


Jones  verfus  Mafon. 

Jt  Nili  prius  in  Middlefex,  coram  Raymond,  Chlcfjujiice. , 

^^j£0  HN  Ward  of  Hackney  (who  had  been  con  vifted  for  forge-  if  t^«  w- tnefs  to 
J    ry)   was  a  fubfcribing  witnefs  to  a  bond  •,  and  on  pro-  jV^^muurhT^I 
ducing  the  record  of  his  convidlion,  the  plaintiff  was  allowed  to  be  confidcivd 
to  prove  bis  hand  as  if  dead.  as  <*«^<*' 


T 


Evans  verfm  Thomas. 

HE  roll  of  the  judgment  was  carried  in,  in  Trinity  I'jio^  New  roll  or  i-r- 
and  docquetted  5  but  before  filed  was  miflaid  and   loft,  ';|rm^^^\"|!';^^* 
And  Strange  moved  for  leave  to  file  a  new  roll,  the  defendant  joi^.  ** 

being  dead,  and  die  executrix  confenting  :  and  cited  King  qui  Cited  by  An- 
tam\.  Boltony  ante  117,  and  Needham  v.  Grano.     And  after  a  pa^JJ^j^'f^  B 
rule  to  {hew  caufe,  it  was  ordered  accordingly,  for  there  being  160, 164. 
a  docquct,  it  could  be  no  deceit  upon  purchafers. 


H  i.  Dominus 
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yi  et  armis  it 
implied  in  a 


Dominus  Rex  viifus  Wynd  ct  al'. 

INDICTMENT  for  a  riot,  and  riotoufly  taking  away 
two  water-engines  ;  after  vcrdift  pro  Rege  it  was  moved  iii 
'*°^'  „  ^  arreft  of  judgment,  that  there  was  no  vi  et  armis.  2  Keb.  133, 
^arnar  •  •  '  j  y^f^f^  265.  Sed  per  curiam^  The  riotofe  ceperunty  fregerunt  et 
%  Seff.  Caf.  13.  praftraverunt^  implies  a  force,  and  the  indiftment  is  well  enough. 

Vide  37  Heu.  8.  c.  8.       Cro.   Car.    345,  472.       2  Lev.    221. 
Sti.  12.     jfudicium  pro  Rege. 

Good  title  verfus  Walton. 

Ejcamcnt  lies  A  ^  l^E  R  vcrdift  pro  quer'  in  ejeSment,  the  judgment  was 
notforatcne-  ^£\^  arretted,  becaufe  it  was  for  a  mefuage,  a  garden  and  a 
^^^^'  ,  ^  r>    tenement,  and  entire  damages ;  whereas  an  ejeftment  de   un9 

Barnard.  K.B-     ^  n  in-.  ,  '' 

,.-.  tenemento  will  not  lie.     otrangepro  quer  . 

Dominus  Rex  verfus  Woolfton^ 

Chriftianit^is  T  TE  wasconvi£led  on  four  informations  for  hisblafphemous 
partofthciaw.  JLjL  difcourfcs  On  the  miracles  of  our  Saviour.  And  at- 
Barnard.K.  B.  tempting  to  move  in  arreft  of  judgment,  the  court  declared 
Fitrgib.  64.  they  would  not  fufFer  it  to  be  debated,  whether  to  write  againft 
Sec  the  cafe  of  Chriftianity  in  general  was  not  an  ofFenfe  punifhable  in  the 
3  fi'ur^s  Ecclef.  ^^n^poxal  cou^ts  at  common  law  :  it  having  been  fettled  fa  to 
Law,  p.  103,  be  in  Taylor's  cafe  in  i  Fent.  293-  3  Keb.  6oj^  621.  and  in 
F^'  7»  the  cafe  of  The  King  v.  Haliy  ante,  416.    They  defired  it  might 

be  taken  notice  of,  that  they  laid  their  ftrefs  upon  the  word 
general^  and  did  not  intend  to  include  difputes  between  learned 
men  upon  particular  controverted  points.  The  next  term  Kc 
was  brought  up,  and  fined  25  /.  for  each  of  his  four  difcourfes, 
to  fufFcr  a  year's  imprifonment,  and  to  enter  into  a  recogni- 
zance for  his  good  behaviour  during  his  life,  himfelf  in  3000  A 
and  2000/.  by  others. 

Rejindoz  verfus  Randolph. 


of  «rror. 


Ofeoftson         'Hp' H  E    writ   of  error    being  returnable  before  judgment 
5f V!!!rj^  ^^*^         .       6*^^"9  w^5  quaftied,  and  the  plaintiff' in  error  paid  cofts  ; 
*rr«r.  .^  appearing  to  be  his  fault  in  ufing  the  writ  after  he  knew  it 

was  fpun  out  by  his  own  motion  in  arreft  of  judgment.  The 
f  ourt  faid  they  would  have  made  the  defendant  in  error  pay  the 
cofts,  if  it  had  appeared  that  he  entered  continuances  on  purpofe 
to  defeat  the  writ  of  error. 

Trinity 
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Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujlice^ 
Sir  Francis  Page,  Knf. 
James  Reynolds^ 
Sir  Edmund  Probyn. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicit ot  General. 


B,  Knt.  1 

'»  ^fr*  yjujiices. 

obyn,  Knt.        j 


Dominus  Rex  verjus  Lewis, 

QiTRANGE   moved  for  ^mandamus  to  three  juftices  oi  Mandamus  to 
O  peace  in  Brecon^  to  take  fecurity  on  articles  of  the  peace  ex-  takefccuntyo« 

hibited  againft  the  defendant  in  £.  ^.  and  produced  an  afE-  Fitzgib.  85. 
davit  of  his  being  feventy  years  of  age,  and  unable  to  travel  >  ?*•  n* 
and  cited  Seymour'^  cafe,  Mich.  6  Ann,  and  it  was  granted  in  fgj""***  '^*  ^ 
this  cafe.  a  Sck  Caf.  68, 

pl.  7*^ 
N.  B.  Trin*  fequen\  on  affidavit  of  having  kept  the  peace, 
and  being  unable  to  come  up,    the  recognizance  was  dif- 
charged. 


Worral  verfus  Bent  et  al\ 

AFTER    verdift    in  ejeftment  on  two  demifes,    where  Where  there  am 
the  fecond  was  laid  to  be  of  other  lands,  it  was  obje^ed  ST^crei^'und*/ 
Qti  error,  that  the  judgment  is  only  to  recover  ternunumjuum  judgment  to  re'- 

cover  his  ternii 
in  the  fingular  number,  ufuificient.     Fiugib.  83* 

in 
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in  the  fingular  number,  fo  uncertain  which.  Sed per  curiam^ 
It  is  de  et  in  tenenuntis  pracd*^  which  reddendo  fingula  JinguUs  is 
well  enough,  for  there  is  but  one  term  in  each  part  of  the  pre- 
niifles.     Judgment  aftrmed.     Strange  pro  defendente  in  errorei 


where  plaintiflF 
h  beyond  fea« 


Rochtfchilt  verfus  Xreibman- 

Theftatuteof  'TT^HE  plaintiff  brought  an  aftion  upon  a  bill  of  exchange, 
limitations  will  j[  ^q  ^hich  the  defendant  pleaded  the  ftaiute  of  limitations. 
!iaioo°on*biU,  ^nd  the  plaintiff  replied  himfdf  beyond  fea,  to  wiiich  the  de- 
fendant demurred.  And  Reeve  oh'^eSicd^  that  no  anions  en  th< 
cafe  are  within  the  provifo,  but  adlions  on  the  cafe  for  words  : 
and  cited  Cro,  Car.  245.     Show.  98. 

Parker  contra^  Where  the  words  of  a  ftatute  are  general,  the] 
are  to  be  underflood  in  that  feftfe.  ic  Co.  101.  It  is  impof- 
fible  to  think  fo  trifling  an  a£Ho;i  as  for  words  ibould  be  faved 
and  not  thofe  whioh  are  founded  on  a  contract ;  bcfides,  it  ha: 
been  determined  that  the  provifo  extends  to  this  cafe.  2  ^aund 
120.  zMod.ji.  Lwfw,  244.  £t per  curiam.  Judgment  fo: 
the  plaintiff'* 


Dominus  Rex  verfus  Boyles. 


TNFORMATION/«  natura  de  quo  warranto  againft  the  de 


ilp*a  nevTofficc.  X  fcndant,  to  (hew  by  what  authority  he  claimed  to  be  bailii 
Ld.Ray1n.1559.  of  the  ville  of  SoutbwM  in  th«  county  of  Suffolk.  And  on  de 
rit*gib.  82.        murrer  it  was  objeftcd  by  Hujfey^  that  it  doth  not  appear  South 

wold  is  any  corporation,  either  by  charter  or  prefcription,  fo  a 
,  to  make  this  a  ufurpation  upon  the  crown  3    it  may  be  only 

private  office,  as  bailiff  of  a  manor,  for  a  ville  is  not  a  borougb 
and  ^tf/Z{'z;»i  is  but  a  fervant.  z  Cro.  177.  Sed  per  curiam^  iti 
faid  to  be  an  ancient  town,  and  that  this  is  a  publick  oiSce,  a: 
office  of  great  truft  and  pre-eminence  within  the  town,  tangen 
regimen  et  gubernationem  villae  praedi^\  et  adminijirationem  pub 
'  licae  jujiitiae  i7tfra  eandcm  villam^^  all  which  is  confeffcd  by  tli 
demurrer.  And  certainly  the  fetting  up  fuch  an  office  is 
ufurpation.  Suppofe  a  man  fhould  fet  up  to  prcfide  at  Ifingto 
as  a  publick  officer,  and  have  infignia  carried  before  him,  i 
not  he  to  be  punifhed  for  this,  and  have  you  any  otlier  way  t 
come  at  him  but  by  fuch  an  information  f  It  is  never  lai 
otherwife  than  that  it  is  a  publick  office  relating  to  the  admini 
ftration  of  publick  jiilircc.  ^^^uiicium  pro  Rege. 


Hetheringto 


Trinity  Term  3  Geo.  «• 


Hetfaerington  un%  &c.  verfus  Lowth. 

TH  E    defendant  pleaded  the  privilege  of  C.  B.  and  the  Plet,  refbfed  to 
plaintiff  moved  to  fet  it  afide,  he  fuing  as  an  attorney  ^  ^^^  *f'***-  _ 
i-T>«  ir  r''i  I-  ••!  Barnard*  K.  B. 

of  B.  if.  upon  the  foot  of  privilege  taking  away  privilege.  ,32, 
But  the  court  faid,  that  was  a  point  of  law  which  they  would 
not  determine  on  a  motion,    but  put  the  plaintiff  to  demur 
to  it.     Strange  pro  quer\ 

N,B.  This  was  moved  again  next  term  hy  Reeve^  and  we 
produced  the  declaration,  by  which  it  appeared  the  plain- 
tiff fued  by  original,  which  was  held  a  waiver  of  his 
privilege. 

Rutter  verfus  Redftone. 

AFTER  error  in  the  Exchequer  Chamber  the  tranfcript  B.  R,  does  lot 
was  brought  back  and  amended  in  B.  R.  by  the  origi-  [^"g^^^hc*^^^** 
nal  record.     And  it  was  held  neceffary  to  make  the  amend-  chamber? 
ment  here,  as  this  differs  from  the  cafe  of  a  writ  of  error  from  Barnard.  K.  B, 
C.  B.  becaufe  the  Common  Pleas  fends  up  the  very  record,  *9^* 
and  the  King's  Bench  fends  only  a  tranfcript. 


Higgs  verfus  Evans. 

"^^TR.  Kitelbey  moved  to  quafli  the  writ  of  error,  becaufe  it  Will  not  qui/h 
xVJL  appeared    there  was   twenty-nine    years   between   the  ^'°'^^**"8***P" 
judgment  and  the  bringing  the  writ,  whereas  the  party  is  re-  5f^r*judfm^ 
ftrained  to  twenty  years.     Per  curiam^  So  he  is,  but  this  will 
be  to  deprive  him  of  the  benefit  of  replying  the  exceptions  in 
the  ftatute.     Nil  cap.  per  motionem.     Strange  pro  quer*  in  errore^ 

Doroinus  Rex  verfus  Archicp'  Ardmagh  et  Nathaniel'  Whaley, 

clericum, 

Intr.  Trin.  13  Geo.  i.  rot.  143. 

ERROR  of  a  judgment  in  J5.  R.  in  Hibernia  on  a  quan  where  IconfcA 
impedit  brought  by  the  crown  againft  the  Archbifhop  of  J^f ',;°;f;[;;^^^^^^ 
Ardmagh  and  Nathaniel  IFhaley^  clerk.  and  it  may  be 

pafTvd  over  and 

The  declaration    fets  forth,    that  Michael  Boyle  late  Arch-  l^rtwLccr 
biihop  ol  Ardmigh  was  feifcd  ^^%  of  fee,  in  right  of  his  Arch-  Fortcfc,  Rep.* 

biihoprick,  "3« 

*  '  Fitzsib.  30. 

Barnard.  K.  B, 
3+- 
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bifhoprick,  of  the  advowfon  of  the  church  of  Ardmaghj  and 
being  fo  feifed  he  collated  Bartholomnu  f^lgors^  who  was  admit- 
ted, and  afterwards  made  bi(hop  of  Leghlin  and  Femes  hy  King 
TVilUam  and  Qiiecn  Mary^  whereby  it  belonged  to  the  crown 
to  prefent  upon  fuch  promotion  :  that  during  the  vacancy 
Queen  Mary^  and  then  King  fVilliam^  and  then  Queen  Anne^ 
died,  and  fo  it  belonged  to  King  George  the  firft  to. prefent, 
but  the  Archbifhop  and  fVhaley  obftruft. 

The  Archbiftiop  prays  oyer  of  the  writ,  and  then  pleads, 
that  true  it  is  that  Michael  Boyle  was  feifed  in  right  of  his  Arch- 
bifhoprick,  and  that  the  church  became  vacant  by  the  pro- 
motfon  of  Vigors^  unde  it  belonged  to  the  crown  to  prefent 
for  that  turn :  but  then  he  fays,  that  King  IVilliam  and  Queen 
Alary  by  letters  patent  23  February^  3d  of  their  reign,  granted 
to  Peter  Drelincourt  the  deanry  oi  Ardmagh^  with  all  its  rights, 
members  and  appurtenances,  by  virtue  whereof  he  was  pof- 
fefled  of  the  church  of  Ardmagh  as  a  member  of  the  deanry, 
^nd  enjoyed  the  fame  to  his  death  :  that  Michael  Beyle  died, 
and  Narcijfus  Marjh  fucceeded  him,  and  became  feifed  of  the 
advowfon,  and  upon  his  death  it  came  to  Thomas  Lindefay^ 
in  whofe  time  Vigors  the  promotee  died  j  that  Drelincourt  is 
fince  dead ;  by  which  the  right  of  prefenting  was  in  Lindefay^ 
who,  5  May  1722,  prefented  the  other  defendant  fVhaley^  wha 
is  now  incumbent. 

The  defendant  Whaley  likewife  prays  oyer  of  the  writ ;  and 
then  pleads,  that  he  is  parfon  imparfonee  of  the  collation  of 
the  late  Archbifhop  :  that  the  church  did  become  vacant  by 
the  promotion  of  Vigors^  and  that  the  crown  prefented  Drelin^ 
courtj  who  was  admitted,  inftituted,  and  indu«5led  :  then  he 
deduces  the  title  from  Boyle  to  Lifidefayj  as  in  the  Archbilhop's 
plea,  with  the  death  of  Vigors  ;  and  fays,  that  Drelincourt 
died  8  March  1721*  and  Lmdefay  5  May  following  prefented 
him,  upon  which  he  was  put  into  poflcllion  of  the  living  be- 
fore bringing  the  King's  writ ;  and  concludes  v/ith  a  traverfe, 
that  the  church  is  ft  ill  vacant  by  the  promotion  of  Vigors^  a& 
is  alleged  in  the  declaration. 

The  Attorney  General  as  to  the  Archbilhop's  pica  demurs ; 
and  fliews  for  caufe,  that  it  is  not  averred  in  the  plea,  that 
the  church  of  Ardniagh  was  a  member  of  the  deanry,  or  enjoy^ 
c4  as  fuch  by  Vigors^  or  prefented  to  as  fuch  by  King  IVillianf 
and  Queen  Mary,     And  the  Archbiftiop  joins  in  demurrer. 

As  to  fVhaley^s  plea,  the  Attorney  replies,  that  King  ^f7/- 
liam  and  Queen  Mary  did  not  prefent  Drelincourt  to  the  churcK 
of  Ardmagby  and  concludes  to  the  country. 

To 
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To  this  replication  IVhaley  demurs  generally,  and  after  a 
joinder  in  demurrer,  and  (everal  continuances,  there  is  judg- 
ment In  B.  R.  in  Hibemia^  that  the  Archbiihop's  plea  is  a  good 
bar,  and  that  the  Attorney's  replication  to  IVhaLys  plea  is  in- 
fufiicient  5  idto  defendctites  eant  inde  fine  dicy  t^c. 

Of  this  judgment  a  writ  of  error  is  brought,  the  general 
errors  afllgned,  and  in  nullo  ejl  erratum  is  pleaded. 

Strange  pro  Rege  argued,  that  the  court  below  has  erred  in 
both  inftances.  i.  In  giving  judgment,  that  the  Archbifhop's 
plea  is  a  good  bar  ;  and  2.  In  adjudging  that  the  Attorney  Ge- 
neral's replication  to  tVhaley^s  plea  is  infuHicient. 

As  to  the  firft  point,  I  need  only  to  enumerate  the  caufes 
which  are  fpecially  aligned  in  the  demurrer :  and  it  is  incon- 
fiftent  to  fay  the  living  belonged  to  the  Archbifhoprick,  and  at 
the  fame  time  infift  that  it  pafled  by  the  King's  grant  of  the 
dcanry.  But  then  it  will  be  rightly  urged,  that  the  King  can 
have  no  writ  to  the  bifliop,  unlefs  he  overthrows  both  parts  of 
the  judgment :  and  therefore  I  (hall  endeavour  to  fhew,  that 
the  judgment  in  favour  of  IVhaley^s  plea,  and  againft  the 
Attorney's  replication,  is  as  erroneous  as  the  other. 

And  upon  this  the  principal  queftion  will  be,  whether  the 
traverfe  at  the  end  of  JVhaley^s  plea  be  fo  material,  that  the 
Attorney  General  could  not  pafs  it  over,  and  take  iflue  on  the 
prefentation  of  Drelincourty  as  alledged  in  the  plea.  And  that 
will  depend  on  the  confideration  whether  the  plea  without  the 
traverfe  had  fufficiently  confefled  and  avoided  the  title  of  the 
crown,  as  fct  forth  in  the  declaration.  For  if  it  had,  then  the 
traverfe  will  be  improper  and  immaterial :  if  it  had  not,  then 
a  traverfe  might  be  neceilary,  and  if  it  was  well  taken,  the 
Attorney  General  could  not  pafs  it  over. 

But  I  take  it  the  plea  of  Mr.  tVhaley  is  a  full  confefTion  and 
avoidance.  The  title  fet  up  by  the  crown  is  a  prerogative 
title  (not  now  to  be  difputed)  to  prefent  upon  the  promotion  of 
Bartholomew  flgors  to  the  bifhoprick  of  Leghlin  and  Ferns.  The 
fubftance  of  Whaley\  plea  is,  firft  a  confeflion  that  there  is 
fuch  a  prerogative,  and  that  Vigon  was  fo  promoted  \  but  then, 
to  avoid  the  King's  recovering  in  this  fuit,  he  fays,  that  the 
crown  has  had  its  turn  already  by  the  prefentation  of  Dre^- 
limourt.  By  this  plea  all  matters  in  difpute,  except  the 
prefentation  of  DrcUncourt^  are  agreed.  The  vacancy  by  pro- 
motion is  agreed ;  the  prerogative  is  agreed ;  and  the  only 
thing  remaining  in  controverfy  is,  whether  the  crown  has  cxer- 

cifed 
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cifcd  the  prerogative  in  this  inftancc.  To  that  the  Attorftcfy 
General  very  properly  anfwers,  that  the  crown  has  not  had  its 
turn,  for  that  they  never  prefented  DreUncourt :  and  if  the 
caufe  had  gone  to  trial  upon  that  iflue,  it  would  have  been 
tried  upon  the  moft  material  point,  nay  the  only  point  remain- 
ing in  difpute.  As  therefore  this  plea  without  the  traverfe  is  a 
Yd.  151,  *ii-  full  confeffion  and  avoidance,  it  would  be  mifpending  time  to 
6  c*  'iL*  ^^^^  cafes,  to  prove  that  where  I  confefs  and  avoid,  I  ought 

not  to  traverfe  :  the  confeflion  and  avoidance  is  a  full  defence 
of  itfelf,  and  to  add  a  traverfe  is  but  to  make  the  plea  re-» 
pugnant. 

There  remains  only  one  thing  to  be  added  upon  this  head, 
and  that  is,  that  as  the  traverfe  was  immaterial,  it  was  in  the 
ele6lion  of  the  Attorney  General,  either  to  demur  upon  that 
account,  or  to  pais  it  over,  and  offer  a  new  traverfe  upon  the 
matter  o(  DreUncourt* s  being  prefented  by  the  crown.  For  this 
Ante,  117.        there  was  a  cafe  in  B.  R.  Mich.  5  Geo.  King  qui  tarn  v.  Boulton. 

There  the  plaintiff  declared  in  prohibition,  that  he  was  duly 
eleded  a  common  council  man  of  London^  and  the  defendant 
had  petitioned  againft  him  in  the  court  of  common  council, 
Mdiich  had  no  jurifdidlion  to  examine  into  the  validity  of  the 
ele£tion,  the  cognizance  whereof  belonged  to  the  court  of 
mayor  and  aldermen  :  the  defendant  in  his  plea  ftates  his  own 
ele£^ion,  and  that  he  petitioned  againft  the  pkintifF  in  the  com- 
mon council  prout  ei  bene  licuit,  and  then  concludes  with  a  tra- 
verfe* that  the  jurifdiftion  is  in  the  court  of  mayor  and  alders 
merjf :  the  plaintiff  in  reply  paffes  over  this  traverfe,  and  offers 
another  iffue  on  the  point  whether  the  common  council  had  the 
jurifdi6tion :  and  on  demurrer  it  was  refolved  by  the  whcde 
court,  that  the  true  point  of  the  prohibition  being,  T^ether  the 
court  to  be  prohibited  had  jurifdi£tion  or  not ;  it  was  improper 
for  the  defendant  to  go  off  from  that,  and  offer  an  ifliie  as  to 
the  jurifdidtioo  of  the  mayor  and  aldermen;  and  that  though 
the  plaintiff  might  fafely  have  demurred,  for  the  immateriality 
of  the  traverfe,  yet  he  was  not  bound  to  do  it,  but  was  at  li- 
berty to  take  a  new  traverfe,  in  order  to  bring  the  merits  of 
the  cafe  in  iffue  :  purfuant  to  which  refolution  judgment  was 
given  for  the  plaintiff  in  prohibition,  and  upon  error  in  Parlia- 
ment that  judgment  was  afHrmed. 

But  whatever  fhould  be  the  opinion  of  the  court  upon  the 
queflion,  whether  a  traverfe  could  be  added,  yet  I  apprehend 
the  traverfe  here  taken  by  JVbaky  is  an  ill  traverfe,  and  wc 
being  upon  a  demurrer  mufl  go  back  to  the  firfl  fault, 
which  is  in  the  defendant's  plea.  I'hc  plea  has  flated  the  fafl, 
and  ^^hether  that  fa£^  amounts  to  a  plenarty  againfl  the 
crown  is  a  confequence  of  law  arifmg  upon  that  faft.  The 
traverfe  here  is,  that  the  church  is  not  now  vacant,  which  being 

a  con- 
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ft  confequence  of  law,  ought  not  to  be  traverfed.  1 1  CS^<  XO.  A. 
Plow.  231.  tf.  496.  <i.  Ptf/I  I  Gen.  Rex  v.  Blagdon.  In  an  in- 
formation in  nature  of  a  ^  warranto^  the  defendant  made  title 
under  tlie  conllitutton  of  Htnitofty  and  then  traverfed  the 
ui'urpation  :  the  Attorney  General^  without  taking  any  notice 
of  the  tttlc^  joined  ifTue  upon  the  traverfe ;  and  it  was  held  to 
be  ill,  becaufe,  the  ufer  being  admitted  by  the  defendant's 
n^akiiig  title,  the  ufurpation  was  a  matter  of  law  not  to  be 
ftnt   to  a  jury. 

But  then  it  was  argued  below  (and  will  be  infifted  on  here) 
that  if  the  Attorney  might  take  a  new  traverfe,  yet  his  pre- 
fcnt  traverfe  is  ill,  becaufc  it  ties  up  the  defendant  to  prove  a 
preientation,   when  inftitution  and  indu£lion  is  fufficient. 

To  this  I  anfwer :  that  the  law  is  not  fo,  there  muft  be  a 
prefentation  to  make  the  church  full  againft  any  common 
perfon  who  has  the  right,  and  much  more  againft  the  crown. 
So  is  6  Co.  50.  a.  1  Leon.  226.  Here  the  only  a£i  pleaded 
to  he  done  by  the  crown  is  the  prefentation  ;  the  inftitution 
and  induction  being  the  ails  of  others  in  confequence  of  thaj 
act  :  the  traverfe  therefore  was  proper,  in  denying  the  only 
a£t  alleged  to  be  done  by  the  crown,  and  the  only  act  that* 
could  create  a  plenarty  againft  it. 

Another  obje<%on  was,  that  it  appears  upon  the  record,  that  where  the 
Figors  the  promotee  died  before  the  quare  hnpedit  brought,  and  crownhasa  thlc 
therefore  (fay  they)  this  is  not   a  cafe  within  the    reafon  on  p^omoUng^the 
which  the  prerogative  is  founded,  {viz.)  that  it  is  but  changing  incumbanr  to  a 
one  life  for  another.     If  this  objcftion  had  any  authority  in  *>''^op"ck,  it  it 
law  to  fupport  it,  it  might  be  reafonable  to  go  into  the  con-  be  done  donng 
ilderadon  of  it  :  but  as  the  life  of  the  promotee  was  never  the  life  of  the 
thought  neceflary  to  be  averred,  it  is  plain  the  law  was  taken  P^<»°^^^^^* 
to  be  otherwife.     The  patron,  die  bifliop,  and   tlie  metropo- 
litan may  lapfe,  fed  nullum  tempus  occurrit  Regi  \  and  the  cafe  in 
Ow,  2.  which  is  an  exception  to  the  rule,  does  not  come  up 
to  this  cafe;  for  there  it  is  put  of  a  leiTce^^r  auUr  vie  being 
attainted  of  trcafon,  where  no  doubt  the  King  muft  prefent 
during  the  life  of  cejiuy  qui  v/V,  bccaufc  his  title  continues  no 
longer. 

For  thefe  rcafons  I  apprehend  the  replication  is  good,  and 
the  judgment  in  both  inftances,  on  the  Archbifliop's  plea,  and 
the  Attorney's  replication  to  If^aLy's  plea,  is  erroneous,  and 
ought  to  be  revcrfed,  and  a  v/rit  awarded  to  admit  his  Ma- 
jetty's  clerk. 

Darnall  Scrj(*ant  contra.  I  fhall  infift  that  upon  the  whole  re- 
cord there  does  not  appear  ^\\y  title  in  the  crown  to  prefent  at 
the  lime  of  bringin^r  ihe  qi^are  impedlt*     Here  arc  thirty  years 

after 
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after  the  promotion,  which  are  not  accounted  for ;  and  thoiigil 
I  am  not  to  difpute  whether  there  is  fuch  a  prerogative,  yet 
furely  the  crown  is  bound  to  exercife  it  in  a  reafonable  time« 
The  reafon  given  for  the  prerogative  is,  that  it  is  but  changing 
one  life  for  another,  and  the  patron  has  an  equal  chance  :  but 
if  the  crown  can  (hiy  till  the  perfon  promoted  is  dead,  then 
a  new  life  is  put  upon  the  patron,  and  fo  far  he  is  prejudiced 
by  the  promotion.  In  many  cafes  tefnpus  occurrit  Regi.  Re^ 
gift.  31.  Cro.  EL  44.  Ow.  2.  Cro.  Jac.  216.  Cro.  EL  iig* 
I  Buyi.  26. 

Againft  a  rightful  pati;on  inftitution  and  induction  is  not 
enough,  but  here  the  King  is  not  rightful  patron,  he  has  not 
the  permanent,  only  a  tranfitory  right,  as  in  the  cafe  of  lapfe* 

As  to  the  traverfe  in  the  plea  :  the  vacancy  is  the  founda- 
tion of  the  King's  bringing  the  quart  impedit :  and  therefore  it 
is  traverfmg  the  moft  material  part  of  the  declaration.  Cro. 
Car*  61.  And  if  fo,  then  the  Attorney  General  could  not  pafs 
it  over,  and  take  a  new  traverfe.  Hob.  '^li,  Lutw.  1560. 
Hutu  96. 

Per  curiam^  It  is  impoffible  to  maintain  the  primate's  plea^ 
which  neither  (hews  a  prefentation,  nor  that  the  church  was  a 
member  of  the  deanry  :  therefore  all  the  fa6b  alleged  in  that 
plea  are  to  be  laid  out  of  the  cafe,  not  being  admitted  by  the 
demurrer,  becaufc  ill  pleaded. 

As  to  tyhaley's  plea ;  it  is  a  full  confeffion  and  avoidance 
without  the  traverfe  :  which  for  that  reafon  is  immaterial,  and 
might  as  fuch  be  pafled  over. 

As  to  the  length  of  time  :  there  is  no  doubt  but  tempus  ec^ 
currit  Regij  if  there  had  been  a  prefentation  ;  for  the  King's 
is  the  next  turn,  and  if  he  fufFcrs  another  to  prefent,  and 
the  incumbent  dies  ;  the  turn  of  the  crown  will  be  as  much 
gone,  as  it  would  be  in  cafe  of  any  common  grantee  of 
the  next  avoidance  :  but  upon  this  record  we  muft  take  if, 
that  the  King  comes  before  any  prefentation :  and  no  cafe 
is  cited  to  prove  the  crown  is  limited  in  point  of  time.  If 
it  muft  be  done  in  the  life  of  the  promotec,  a  declaration  wiB 
not  be  good  without  averring  his  life,  which  was  never  done. 
In  the  cafe  of  fimony  the  crown  was  not  barred  by  ever  (b 
1  w.  &  M.  many  prefentations  before  the  aft  of  Parliament  ;  and  if  the 
ft.  I.  c.  16.       grantee  of  the  next  avoidance  (hould   come  at  one  hundred 

years  diftance  after  the  death  of  the  incumbent,  he  muft 
have  his  turn,  if  there  has  been  no  prefentation  all  the 
while.  If  a  common  perfon  had  prefentcd  Drelincourt^  he 
being  dead  the  crown  would  have  loft  its  turn  :  but  with- 
out a  prefentation  it  can  be  no   plenarty  againft  the  perfon 

who 
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who  has  the  right,  which  is  the  crown  in  this  inftance,  though 
the  advowfon  is  in  another,  which  cannot  alter  the  cafe.  < 

We  arc  all  therefore  of  opinion,  that  the  court  below  has  err- 
ed in  both  inftanccs,  and  therefore  the  judgment  muft  be  re- 
verfcd  in  Moy  and  a  writ  awarded  here  (as  it  fliould  have  been 
below)  to  admit  his  Majefty's  clerk. 

Upon  error  in  Parliament,  the  Houfe  of  Lords  were  of  opi-  wiierc  the  King 
nion,  that  this  being  a  civil  fuit  of  the  crown,  the  writ  of  error  *>""««  a  wit  of 
was  abated  by  the  death  of  the  King,  and  therefore  reverfed  the  ;^r'</i "  uXatw 
judgment  of  reverfal  in  B.  R.     And  a  new  writ  of  error  being  by  his  death, 
now  brought,  and  the  fame  record  returned,  the  court  was  not  ^''^^f^fc.Rep. 
inclinable  to  fufFer  it  to  be  fpokc  to,  looking  upon  thcmfelves 
only  as  a  channel  to  convey  the  caufe  again   to  the  Houfe  of 
Lords.     But  Bootle  prefling  to  be  heard  as  to  a  new  point,  ob- 
jected that  the  traverfe  at  the  end  of  the  incuiVibent's  plea  was 
material,  becaufe  what  went  before  could  not  in  all  events  be  a 
turn,  fmce  the  prcfentec,  for  any  thing  that  appears,  might  not 
fubfcribe  the  articles  :   and  cited  5  Co.  IVindfor^s  cafe.     JVinch  Suhfcrlb-ng  the 
13.      2  Cro.  650.     Telv.   115.     Sed  per  curiam^  Then  you  are  axiiclc;^  need 
not  parfon  imparfonee  to  be  let  in  to  controvert  this,  for  vou  ."°^  ^^  aiicdgrd 

,  *  f»*.-^,#..'  rL  •!  i»'  '  in  quart  ifttp-.difm 

have  not  alleged  a  fubfcription  of  the  articles  ;  and  it  is  as  nc- 
ceflary  in  your  plea  as  in  the  King's  count,  though  the  truth 
is  it  was  never  alleged  in  cither. 

As  to  the  other  points,  the  court  ftood  to  their  former  opi- 
nions, and  reverfed  the  judgment  given  in  Ireland^  and  gave 
judgment  for  the  King. 

N.  J5,  On  a  fecond  writ  of  error  in  Parliament,  all  the 
Judges  attended,  and  were  unanimoufly  of  the  fame  opi- 
nion with  the  Judges  of  B,  R.  notwithllanding  which,  the 
judgment  of  B.  R.  in  England  was  reverfed,  and  the  judg- 
ment in  Ireland  fet  up  again.  ^ 


Dominus  Rex  verfus  Hayes. 

THE  defendant  was   indicted  for  forgery  of  a  bond  :  and  AncnJmcnt 
upon  the  trial  there  appeared  a  variance  in  the  addition  of  *^>;J^  '»  ^  <>'»- 


ri.  K.  B. 


the  obligor,  upon  which  a  fpecial  verdict  was  found,  the  Chief  ^^jj^/''^ 
Juftice  doubting  whether  it  was  a  variance  or  not,  it  being  m;8. 
pei'ocljl*  iox  pitrocl/ :  and   after  the  vcrdicb   was  drawn  up,  the^'"""^- 
profecutor  moved  for  leave  to  amend  the  7ijf,  prius  n^ll  by  the  -  '   **^  ' 
record  of  the  indictment,  which  was  right ;  and  alleged,  that 
the  record  of  ;.•:/; /t/.vj  had  been  made  up  bv  the  clerk  in  court 
Vol.  IL  3 1  of 
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of  the  defendant,   who  might  be  fufpeifled  to  have   made  it 
wrong  on  purpofe. 

The  court  fecmcd  to  think  this  was  amendable  at  common 
law,  there  being  fomething  to  amend  by:  but  they  faid  there 
was  no  occafion  to  give  any  opinion  upon  that,  fince  they  Were 
warranted  to  amend  it,  as  being  a  fault  committed  by  the  de- 
fendant who  ought  not  to  take  advantage  of  it. 

On  %  fr^^'tai  The  variance  being  thus  removed  out  of  the  cafe,  the  caufb 

vcrJj^SV  in  a  cri-    ^35  py^  j^^^q  j-j^^  paper  to  be  argued  upon  the  fpecial  vcrdift; 

fondant  nw/not  ^md  the  counfcl  for  the  defendant  attempting  to  fpeak,  it  was 
be  in  court.         infifted  that  the   defendant   ought  to  be  in   court,   as    upon 

motions  in  arreft  of  judgment.  To  which  it  was  anfwered, 
that  a  motion  in  arreft  of  judgment  is  after  a  verdiA  ^  wh'erea& 
till  this  fpecial  verdift  is  argued  an(l  determined,  the  defi^ndant 
is  not  to  be  looked  upon  as  guilty :  and  the  court  thought  this 
a  reafonable  diftintflion^  and  fuffered  the  defendant's  counfel 
to  go  on- 

.Arrange pro def\      And  then  it  was  argued,  That  it  was  an  imperfeft  verdid. 

The  indidlmcnt  is  for  three  diftinfi  fafts  :  i.  For  forging  a 
bond  ;  2.  for  publifhing  fuch  bond  fo  by  him  forged ;  and^ 
3.  for  publifhing  a  bond^  knowing  it  to  be  forged.  To  thcfe 
three  ofFenfes  the  defendant  pleads  Not  guilty,  arid  die  jury 
were  charged  to  inquire  of  the  whole,  and  in  their  vcrdi^ 
they  find,  that  he  forged  a  bond  in  the  words  and  figures  fol- 
lowing, and  that  he  publiihed  the  fame  \.  but  they  fay  nothing 
as  to  the  third  ofl'enfe,  but  conclude,  that  if  upon  this  evidence 
the  court  is  of  opinion  he  is  guilty  of  the  fads  charged  in  the 
indi(5lment,  then  they  find  him  guilty  ;  and  if  the  coilrt  think 
him  not  guilty,  they  find  accordingly. 

Upon  this  ftate  of  the  cafe  it  was  infifted  on>  that  the  jury 
ought  to  find  all  the  ilTues  with  which  they  are  charged  ;  and. 
fincc  the  evidence  extended  to  two  fails  only,  they  Ihould  have 
found  him  Not  guilty  as  to  the  third-  J  Lev.  55.  Trefpafe 
for  taking  a  gown  and  manteau  :  it  is  found  fpecially,  fhat  the 
defendant  took  the  gown  for  a  tax,  and  faid  nothing  as  to  the 
manteau,  and  hcld'a  difcontinuance.  6V0.  EUz.  133.  ^  RoU^ 
Abr,  722.  />/.  19.  and  2  Sid.  86.  it  is  faid,  that  in  all  fpecial 
verdicts  the  Judges  will  not  adjudge  of  any  matter  of  fact  but 
that  which  the  jury  declare  to  be  true  of  their  own  finding. 
TriaU  per  pais  236.  Here  the  court  are  fpecially  tied  down, 
to  fay  whether  upon  the  evidence  laid  before  them  the  defiwid- 
ant  is  guilty  of  nil  the  fa6ts  ;  and  that  they  cannot  fay,  becaule 
tiiere  is  no  evidence  as  to  one.  Co.  Lit.  227.  a.  A  verdid 
tnat  linci.'  part  of  the  ifliie,  and  nothing  as  to  the  reft,  is  infuifi- 

cicRt 
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titnt  for  the  whole :  as  in  an  information  of  intrufion  into  A 
mefuage  and  on&  hundred  acr6s  of  land^  the  jury  find  as  to 
the  land,  and  nothing  as  to  the  houfe,  it  is  void  fpr  the 
Vbole*     G^i,  57.     a  Leon.  194.     Hard.  166. 

The  court  held,  that  as  the  verdift  ftood,  they  could  not  The  duty  of  tht 
give  judgment  that  the  defendant  was  guilty  of  all  the  ofFenfes,  court  on  fpcciai 
the  evidence  only  warranting  them  to  adjudge  him  guilty  of 
the  two  firft,  the  laft  not  being  confined  to  the  fame  bond ; 
or  if  it  was,  yet  every  publication  is  a  diftin6t  ofFenfe.  But 
then  they  thought  themfelvejs  not  tied  up  by  the  fpecial  con- 
dufion,  but  that  the  whole  evidence  being  laid  before  them, 
they  were  to  do  what  the  jury  ought  to  have  done.  And 
dierefore  they  adjudgec^,  th^t  upon  the  matter  referred  to  them 
by  the  jury^  it  appeared  to  the  court  that  the  defendant  was 
Guilty  of  the  forgery  and  fi(ft  publication,  and  Not  guilty  of 
die  reft. 

Judgment  not  having  been.figned,  the  court  was  of  opinion,  May  move  m 


time 


the  defendant  might  move  any   thing  in  arreft  of  judgment.  *^-5^  "."X  ^" 
And  it  having  been  taken  notice  of  by  the  counfel  for  the  King,  ^J^^L^    s^^t 
that  the  forgery  was  laid  to  be  contra  formam  Jtatuti^   and  the 
judgment  prayed  upon  the  ftatute  ;  it  was  then  objei^ed  by  the 
counfel  for  the  defendant,  that  all  the  proceedings  againft  him 
were  void,  for  that  the  certiorari  and  the  venire  and  dijiringas 
were  as  if  it  had  been  an  indictment  at  common  law;  and  ma- 
ny precedents  were  cited,   where  the   procefs  always  run,  de 
fuiiujdam  tranfgrejftonibus  et  contc7nptihus  contra  formam  Jlatuti. 
And  indeed  that  diftin£lion  had  been  kept  up  in  all  the  forms 
of  the  crown-office.     But  the  court  thought  it  not  ncceffary,  for 
a  certiorari  to  remove  all  indiftments  will  remove  one  for  forge-  A  certiorari  to 
-ry  on  the  ftatute ;    and  the  jury  are  fummoned  to  try  whc-  J^^^ne^'nlf 
ther  he  is  guilty  of  the  ofFenl'e  whereof  he.  is  indifled,  which  defcribe  whether 
is  a  fufficient  warning  to  appear    in  the  caufe :  and  therefore  ^^  offznfc  be 
fbey  pronounced  the  judgment  upon  the  ftatute,  and  he  ftood  l^J//^''^''''''''^*' 
.  in  the  pillory  at  Charing-crofsy  and  had  one  ear  cut  off,  and  then 
was  carried  to  the  King's  Benchy  to  fuffer  a  year's  imprifon- 
ment;  during  which  he   moved  for  the  liberty  of  tjie  rules, 
-which  was  denied,  he  being  in  executioi^. 


3  I  a  Miclucl]7ia$ 
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jS/>  Robert  Raymond,  Knf.  Lord  Chief  J ujlice. 
•  ThhTuHiif         ^  Sir  Francis  Page,  Krit. 

was  ablcnWlur- 


ing  the  whule 
term. 


James  Reynolds,   £/^;  f-Jn/^^^^^* 

Sir  Edmund  Probyn,  Knt. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq\  Solicitor  General. 


Z13. 


Hatton  xerjus  Walker. 

Amerdtnfnt  af-  ^  ■  ^  H  E  defendant  concluded  his  plea  with  tinde  petit  j udi- 
ter  a  fntrcial  de-  |  dumfcd  (Inftead  oift)  the  plaintifF  a6i'ionem  manutenere 
b"'^^  d  KB.  debcat.     And  on   demurrer  the  plaintiff"  {hewed  it  for 

caufe,  and  the  defendant  joined  in  demurrer.  And  coming 
afterwards  to  amend  by  the  draught  under  counfel's  hand ; 
it  was  objevSled,  that  the  intent  of  requiring  miftakes  in  point 
of  form. to  be  (hewn  for  caufc  of  demurrer,  was  to  give  the 
party  -an  opportunity  to  amend  before  he  proceeded  any  fur- 
ther :  but  if  after  notice  of  his  fault  he  wiij  be  fo  hardy  as 
to  join  in  demurrer,  he  is  not  intitled  tp  the  favour  of  amend- 
ing. Aiid  the  court  no.v  flrongly  inclined  againft  giving 
leave  to  amend  ;  till  Parker  at  another  day  cited  Cro,  Car.  144. 
and  HiL  8  Ann,  in  B.  R.  Broivvjohn  v.  Doylc)\  where  the 
avowry  was  amended  by  the  draught  under  counfel's  hand,  af- 
tt-r  there  had  been  a  demurrer,  and  the  caufe  made  a  condliuTn  : 
u\yo\\  the  authority  whereof  they  give  leave  to  amend  in  this  cafe* 

•     •  ,  Stephens 
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Stephens  verfus  Haughton. 

IN  replevin  the  defendant  avowed  as  bailiff  of  the  dean  and  DiflTcrence  bc- 
chaptcr   of  Weflm'infter  for  an    amercement  at  the  court-  *^^  '^^'  tr.fpaii 

Icet,  for  making  bread  wanting   weight,   contrary  to   8  dmu  to.u..wii.:s. 

c.  1 8.   which  gives   the  leet  jurifdiftion.     And  on  demurrer  it  i>j.nnrd.  K.B. 

Mras  held  to  be  an  ill  avowry;    becaufe  it  v/as  not  averred,  p^  'V*';^ 

**  that  the  defendant  was  guilty."  And  a  dift'erencc  was  pi.  9!  ^' 
taken  between  replevin  and  trci'pafs ;  that  in  trcrptifs  the 
conviftion  is  fufficient  to  juftify  the  officer,  who  is  c.iily  to 
excufe  himfelf,  whereas  in  replevin  the  defendant  is  \\\\  iictor, 
and  makes  title  for  a  return  of  the  goods.  Carih,  73.  AIo,  75. 
Cro.  El.  885.      Skinner  587. 

Another  obje£lion  was  taken  and  allowed,  *'  that  it  appear-  Amercements 
cd  the  amercement  was  by  the  jury,    and  not  by  the  court,   as  "^'-^^  ^«  ^y  '''<^ 
**   it  ought  to  be  j  and  that  there  was  no  aftcrcmcnt."     3  Lev.  bv"tliijur\'.^ 
19,  206.     8  Cg.  38. 

For  thtk  reafons  the  avowry  w^as  held  ill,  and  the  plaint! fF 
had  judgment. 


Enys  verfus  Mohun. 

IN  covenant  the  plaintiff  declares  on  a  leafc  made  to  Cc^  RqMrj'cr  n- 
fur^  which  he  lays  to  have  come  by  affignmeiit  to  the  de-  J)^I!^!;^erial i'liuc. 
fendant.  The  defendant  pleads,  that  Cofier  did  not  afTign  to 
him :  and  after  iflue  joined,  a  repleader  was  awarded,  it  be- 
ing an  iflue  joined  on  what  is  not  alleged  in  the  declaration  ; 
for  that  does  not  fay  Coficr  afligned  to  the  defendant,  but  that 
it  came  by  aflignment,  and  there  may  be  many  mrjne  aflign- 
ments  :  and  the  court  held  this  to  be  an  immaterial,  and  not 
barely  an  informal  iflue,  becaufe  the  facl  found  docs  not  de- 
termine the  right. 


T 


Edgeworth  verfus  Smaldridge. 

H  E  executor  proved  the  will  in  the  prerogative  court,  Fxfcnror  mjy 
and  a  legatee  lues  him  in  the  Arches,  which  is  a  court  ^^*f"-*J  f"r  a  i» 
held  within  the  diocefe  o^ London ^  but  belonging  to  the  Arch- ^,ro^^J^,|,c^v;Il 
bifhop  of  Canterbury.  The  defendant  moved  for  a  prohibition,  rh'Mi:^:.p^i-»..s 
he  living  in  Hertfordjhire^  and  therefore  by  the  23  H.  8.  c.  9.  ']^l^^  '"  -''^ 
ought  not  to  be  cited  out  of  the  diocefe,  this  not  beln^^  with-  i3ir,url  K.B 
ill  any  of  the  exceptions  in  tlie   ilatutc.     Sed per  curiam^  'ihe --j- 

3  I   3  general  ^  ^^^-^^  "°- 
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general  faving  as  to  probate  of  wills  extends  to  this,  which' 
is  a  confequence  of  their  having  jurifdi&ion  to  cite  a  man  out 
of  the  diocefe  to  prove  a  will ;  and  if  his  Hving  out  of  the 
diocefe  in  which  the  will  was  proved  be  an  objedion  to  fuing 
him  there  for  a  legacy,  it  will  overthrow  the  jurifdiAiotr  of 
the  fpiritual  court  as  to  legacies :  the  executor  b]^  proving  the 
will  in  the  Arches  fubmits  to  the  jurifdi6tion  of  that  court: 
it  is  the  Arches,  and  not  the  prerogative  court,  M^iere  the  will 
is  to  be  proved ;  and  it  is  proper  the  executor  fliould  be  fue4 
in  the  court  where  he  muil  render  ^n  account  and  get  iM 
difchargc. 


Dominus  Rex  verjus  Kimberley. 

Jufticc  of  peace  ^  I  ^  H  E  defendant  was  brought  up  by  habeas  corpus,  being 
in  Efigiand  may  J[  committed  to  Woodftreet  Counter^  for  fclonioufly  marry- 
offending  againft  mg  Bridget  Reading,  contrary  to  an  Irtjb  act  of  Parliament^ 
the  injh  law,  in  g  ^„„^  in  ordcr  to  be  tranfmittcd  to  Ireland  to  be  tried,  the 
order  to  befent    ^ffenfe  beipg  committed  there. 

Barnard.  K.B. 

«f  5«  Strange  moved  that  he  might  be  difcharged  or  bailed,  infift- 

pl? *il. '  "''  i^g  that  juftices  of  the  pe:ice  in  England  arc  confined  to  aft 
14  Vin.  Abr,  only  as  to  fuch  ofFenfes  as  are  againft  the  laws  of  England^  and 
569,  pi.  7*        committed  in  England \  and  the  provifo  in  the  habeas  corpus  zSt 

gives    no  power  as  to  ofFenfes  in  Inland,  but  leaves  it  on  the 

fprmer  praftice. 

Sedper  curiam.  It  has  been  done  in  colonel  Lundf%  caie^^ 
7  Ven.  314.  and  in  3  Keb,  785.  the  court  refiifed  to  bail  a  m^n 
committed  for  a  murder  m  Portugal.  If  application  is  not 
made  to  have  him  fent  over  in  a  reafonable  time,  you  may  ap-« 
ply  again. 

Thereupon  the  defendant  was  reminded,  and  upon  applica-t 
tion  to  the  fecrctary  of  ftatc,  it  was  referred  to  Mr.  Attorney 
General,  to  confider  of  the  manner  offending  him  over :  and 
upon  an  attendance  by  counfel,  Mr.  Attorney  reported,  that 
he  might  be  taken  from  the  Counter  by  a  meilenger,  who  (hould 
have  a  warrant  to  carry  him  to  Ireland,  whither  he  w^  car- 
iried,  tried,  condemned,  and  executed^ 


Betweezi 
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Between  the  Pariflies  of  Elftead  and  HoUiburne. 

PON  an  order  of  fettlement,  it  was  fpecially  ftatcd,  that  Renting  above 
a  man  rented  a  houfe  and  land  in  E//ieady  for  which  he  InLopJiihis 
fMiid  gL  10  s,  p£r  annum^  and  that  he  rented  -i  L  per  annum  of  is  a  fctiicmenc 
the  iame  pcrfon,  but  lying  in  the  adjacent  pariln,  that  he  lived  ^'*'**'^  ^^  ^'^^^' 
in  Mlftead.     And  on  confideration  of  the  cafes  of  South  Sydenham  SoPaf,  4  Gee.  a. 
▼•  Lanurton^  anUy  57.  and  St.  John's  in  Hertford  v.  the  Parijb  '" '^'f  ^"^^  ?' 
•f  AmwiU^  ante,  529.     This  was  held  to  be  a  fctdcment  in  the  Lcurjlei/bhe.ht 
I»ariih  of  Eljlead.  *  took  3  /.  /rr 

a»n,  in  ihe  place 
lie  was  certlficateil  to,  and  40/.  in  Um  next  pariflii  but  lived  where  the  3/.  was,  ^mU  hcid  a  icc- 
tkaeiit  thcxe.    %  SeiT.  Caf.  159. 

Dominus  Rex  verfus  Taylor. 

AN  indiAment  was  quafhed  for  generality,  being  calumnia^  Indiament  too 
.  trix  et  communis  et  turbuUnta  pacis  perturbatrix^  a*^  lltes,  general. 

...  '^         r      Of  r    1  ji  1  BariiATj.  K..  B. 

nxas  et  fugnas  movet  et  tnatavtty  et  quendam  Jojephum  Jltherton  229. 

verbis  J  c§niumiliisj  et  opprobriisy  ahufafuit^  in  domo  ipftus  y.  A.      a  i>cfl*.  Caf.  22. 


Whitlock  verfus  Humphreys. 


PON  debate  it  was  fettled,  that  to  fave  cofts  for  not  Praaice. 
goinfi;  on  to  trial,  it  would  be  fufiicient  to  countermand  .,  „  «   ^ 

^        ^  •  N.B.  Both  are 


notice  in  a  town  caufe  two  days,  and  in  a  country  caufe  four  not  to  be  inchw- 
days  before  the  affiles ;  and  tftat  it  fhould  be  a  general  rule,  five,  {qt  Micb. 
wthout  confidering  the  charges  or  inconvenicncies  in  any  par-  ^^*  *^j^f'f" 
ticular  c^Jc.  Ti\ffu  t*hc  coun'. 

Cermand  was  16th,  and  the  aifiscs  19th,  and  held  thai  cofts  (hould  be  paid. 


Dominus  Rex  verfus  Greenhaw. 

A    Certiorari  was  granted  to  remove  an  inditElment  for  not  Highways. 
doing  the  ftatute  labour  in  the  highway,  on  producing  a  Bi-nara.  k.  B. 
precedent  where  it  was  done,  in  the  cafe  of  Rix  v.  EoKhardy  *3^* 
12  Geo.  I. 

Law  verfus  Davis. 

UPON  a  fpecial  verdift  in  ejeftment,  the  queftion  ^^'as  whatn-ord^pafi 
upon  the  following  words,  whether  the  fon  of  the  devi-  only  ancftate 
for  took  an  eftate  for  life,  or  an  eftate-tail :  "  Itcniy  I  give  and  gj^.Jlj'Jj   ^  « 
^  devife  my  lands  in  A.  to  my  wife  Anne  for  her  life,  and  after  ^^s. 

9  I  4.  "  her  t^it'g'b.  111. 
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*'  her  deceafe  to#  my  fon  Benjamin  ^nd  his  heirs  lawfully  be- 
gotten, viz.  the  ftrft,  fecond,  third,  fourth,  and  every  other 
fon  and  fons  fucccffively  lawfully  to  be  begotten  of  the  body 
of  my  faid  fon  Benjamin^  and  the  heirs  of  the  body  of  fuch 
**  firft,  fecortd,  third,  fourth,  and  every  other  fon  and  fons 
*'  according  to  feniority  j  and  in  default  of  fuch  iiTue,  to  my 
*'  right  heirs  for  ever."  And  it  was  held  by  all  the  court, 
that  though  the  firft  words,  if  you  ftop  at  the  viz.  would  carry 
an  cftate-tail  to  Benjamin j  yet  according  to  Hob.  1.7  !•  what 
comes  after  the  viz.  muft  be  taken  in  to  explain  the  former 
words,  and  by  the  laft  it  appears  he  intended  his  fon  fhould  not 
have  it  in  his  power  to  prevent  the  eftatc's  being  enjoyed  by 
bis  children  ;  or,  if  he  had  none,  from  reverting  to  the  right 
heirs  of  the  dcvifor :  and  they  faid  it  was  no  new  thing,  in 
conflruction  of  wills,  to  let  fubfequent  words  intirely  deftroy 
the  force  of  preceding  ones,  as  in  the  common  cafe  of  a  de- 
vifc  to  J.  and  his  heirs,  and  if  he  dies  without  iflue,  remainder 
over  :  the  firft  if  alone  would  certainly  carry  a  fee,  but  the  latter 
qualify  the  former,  and  make  it  an  eftate-tail.  So  if  a  devifc  be 
10  J.  and  his  heirs,  and  for  want  of"  heirs  then  to  B.  the  brother 
of  J,  thefe  laft  words  rcftrain  the  word  heirs  to  mean  only  heirs 
of  the  body^  becaufc  it  is  impofiible  that  A,  can  want  an  heir  ge^ 
neral  whilft  he  has  a  brother. 


209. 

J^itzgib.  175, 
jBac.  Abr.574 


Holt. verfus  Ward. 

CUrtneieux  is  f  |  aHE  plaintiff  declared  upon  a  contrail  of  marriage  againft 
p^rt  ofthenamc  J^  ^)^^  defendant  by  the  naftie  oi  Knox  Wardy  Efq;  The  de- 
Barnard!*^K.  B.  f^Hclant  pleaded  in  abatement,  that  the  late  King  by  letters  pa- 
tent under  the  great  feal  of  Great  Britain,  dated  29  ^^wV  anno 
rcgrifui  widecimo,  created  him  King  at  arms  and  principal  he- 
rald of  the  fouth,  eaft,  and  weft  parts  of  England  j  et  nomen  ei 
impofult  CLircncieuXy  to  hold  tam  din  quamfe  bene  gereret ;  unde 
he  is  not  ftiled  CiarencicUx  in  the  bill,  he  prays  it  may  abate« 
The  plaintiff"  prays  oyer  of  the  letters  patent,  by  which  it  ap- 
pears he  is  ftiled  Knox  Ward,  Efq;  before  the  words  of  crea- 
tion, and  then  demurs.  And  on  argument  it  was  held  by  the 
court,  that  t^is  muft  be  taken,  not  as  an  addition,  but  as  part 
of  his  name  ;  according  to  Sir  IViliiam  Dethick\  cafe,  Cro,  JSiL 
^42.  I  Leon,  248.  and  therefore  they  gave  judgment  to  abate 
5ic  bill.     Pj/?,937. 


DominuSi 
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Dominus  Rex  verfus  Aclon. 

HE  defendant  was  the  deputy  keeper  of  the  Marjhalfea  Court  \s\\\  no? 
prifon:  and  upon  the  addrcfs  of  the  Houfe  of  Commons  '^^^"incN^iuthcr 

profecutcd   for  feveral   murders   fuppofed   to   have  been  mitceJ  u!i\\if. 
crommitted  by  him  on  prifoners  in  his  cultody.     He  w:.s  tried  i^jnic  fort  of  of- 
on   four  feveral  indiftmcnts,  whereon  the  only  qucftion  was,  ll""}^*^^  "bee '  i,^. 
-whether  a  place  within  the  prifon  called  the  ftrong  room  was  vidcj,  in  order 
a  proper  place  to  confine  difordcrly  prifoners  in  :  and  the  jury  ^'^  ^  ''^  ^'"^« 
upon  all  the  four  trials  acquitted  him,  to  the  fatisfav51:ion  of  ^^:^^^^^'  ^"  ^^ 
almoft  every  body ;  and  in  confcquence  of  thefe  acquittals  he 
was  difcharged.  '  Prefently  after  he  was  at  liberty,    a  Angle  • 

juftice  of  the  peace,  upon  informations  of  a  fifth  perfon's  hav- 
ing been  put  into  the  fame  ftrong  room,  and  dying  within  a 
year  after,  thought  fit  to  commit  the  defendant  again  for  mur- 
der. And  upon  a  habeas  corpus  Strange  pro  deP  moved  he  might 
te  admitted  to  bail,  on  producing  copies  of  the  informations, 
and  affidavits  of  the  former  trials,  and  of  the  identical  nature  of 
theoffenies  :  but  the  court  refufcd  to  look  into  the  informations, 
though  they  were  prefled  with  the  Lord  iMiA««'s  cafe,  Salk.  104. 
Tvherc  they  looked  into  the  depofitions  taken  by  the  coroner 
upon  a  motion  to  bail.  And  in  the  prefent  cafe  they  remand- 
ed the  defendant,  who  lay  in  prifon  till  the  next  aOizes,  when 
the  grand  jury  did  him  the  juftice  to  return  the  bill  ignoramus^ 
and  he  was  difcharged. 


Lynne  verfus  Moody. 

THE  plaintiff  brought   trefpafs  in  C  B.    for  taking  an  Trefpjfs  dow 
exceflive  diftrefs :  and  on  error  in  B.  R.  the  judgment  ?^^  *'*^  ^'\''  J.^^- 
was  reverfed,  for  that  trefpafs  would  not  lie  where  the  entry  aiitrcA. 
at  firft  was  lawful,  and  here  is  nothing  fubfequent  to  make  it  Fitz^ib.  ?5. 
a» trefpafs  j  as  there  is,  where  the  diftrefs  is  abufed.     The  re- 
medy ought  to  be  by  fpccial  aiSion  founded  on  the  ftatute  of 
A'larlehergCy  3  Lev*  48.    for  at  common  law  the  party  nii^^ht 
take  a  diftrefs  of  more  value  than  the  rent,  fo  as  to  make  it 
more  eligible  for  the  party  to  redeem  the  iroods  by  payment 
of  the  rent.     Here  was  fomc  rent  due  :  fo  a  diftrefs  v/as  law- 
ful 3  and  as  it  is  but  one  act,  it  cannot  be  a  trcfj^afb. 


Dent 
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Dent  vgrfus  Prudence  and  Band. 

Churchwardens  ▼  JJ  lyjj,  during  the  time  Prudence  and  Bond  were  cburch- 
mencc  a  fuU  in  JL  Wardens  of  St.  Matthew*%  in  Ipjivichy  a  rate  was  made  for 
their  own  names  the  repairs  of  the  church  :  and  the  appellant  Dent  not  paying 
after  their  year  j^is  fliarc,  the  churchwardens  after  their  year  w^s  out  cite 
**  '  Denty  to  compel  4  payment ;  and  he  appearing  infifted  to  be 

difmifTed,  for  that  the  fuit  was  not  begun  within  their  time. 
But  the  Judge  decreeing  him  to  anfwer,  he  appealed  to  the 
Arches  ^  where  the  Judge  prpnounced  againft  the  ^^cree  to 
anfwer,  before  there  w^is  a  conteftation  of  fuit,  but  retained 
the  caufe.  Frqni  thence  Dent  appes^led  to  the  Relegates. 
And  upon  a  hearing  I7  December  17299  before  the  Bifhops  of 
Norwich  and  Carliflcj  Chief  Juftice  Raymond^  Baron  Carter^  Sir 
Henry  Penrice^  and  other  doAors,  it  w^  determined,  -that  Dent 
fhould  be  difmifled,  and  that  Prudence  and  Pondj  who  can  fue 
only  in  a  politick  capacity,  could  not  inftitute  anv  fuit  after 
that  capacity  was  gone.  It  was  agreed,  that  if  the  fuit  had 
been  begun  within  their  year,  they  might  have  proceeded  in  it 
after  their  year  was  out ;  it  being  ex  necejfaate  to  prevent 
people  from  delays,  in  order  to  wear  out  the  ]Fear.  So  is 
I  Danv>  Abr.  788.  Cro.  £liz.  145,  179.  i  Leon.  177.  and 
Dr.  Prideaux^s  DireSiious  to  Churchwardens  60,  61.  But  in 
regard  this  was  not  commenced  till  the  year  was  out,  and  no 
precedents  were  (hewn  to  warrant  this  fuit,  the  appellant  was 
difmifled.     Strange  pro  Dent. 
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Sir  Robert  Raymond,  Knf.  Lord  Chief  Jufihe. 
Sir  Francis  Page,  Knt.  1 

James  Reynolds,  E/y;  ^y^fiicfs. 

^ir  Edmund  Probyn,  Knt.        j 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efqi  Solicitor  General. 


tween  the  Pariflies  of  Aldenham  and  Abbots  L^g* 

ley  in  com'  Hertford. 

"*Br  TPON  a  fpccial  order  of  fcffions,  it  was  ftated,  that  a  There  cannot  b« 
I      I    poor  pcrfon  forty  years  ago  came  into  a  parifh  and  *  fcttkmcnt  by 
^^    lived  there  ever  lince  j  that  he  attended  the  leet,  amend-  ^^"^ "»    ve  no* 
.^d  the  highways,  had  a  pew  in  the  church,  five  children,  and  Foley  no, 
did  watch  ana  ward,     Sedper  curiam^  Thofe  are  not  annual 
offices  in  the  pariflb,  and  the  i  Jae.  %,  c.  17.  was  purpofely 
made  to  avoid  thefe  conftru£tive  notices,  and  require  notice  in 
Writing  \  and  therefore  they  held  it  no  fettlemcnt. 

Coleman  verfm  Mawby  et  al\ 

UPON  executing  a  writ  of  inquiry  before  the  Chief  Juf-  Execufion  of  a 
tice,  the  plaintiff  could  not  prove  the  quantity  of  goods  ^**^  c^^?^*'^ 
for  which  the  aflion  was  brought,  for  want  of  a  fervant  who  S*after  it^iiT" 
was  abfent  through  an  apprehenfion  they  (hould  not  want  his  entered  upon, 
tcftimony.    And  upon  confideration  the  Chief  Jufticc  held,  *'^' 

that 
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that  he  might  adjourn  it  to  the  next  fittings,  and  accordingly 
the  jury  were  adjourned  over,  the  plaintiff  fubmitting  to  pay 
cofts :  he  compared  it  to  the  c^fc  of  a  coroner's  inqueft,  or  a 
comraiffion  of  lunacy,  where  the  jury  are  adjourned  over  feve- 
ral  times,  it  being  but  an  inqueft  of  ofEce.     Strange  pro  dtf. 


Caftell  vid.  verfus  Bambridge  et  Corbet- 
Proceedings  in    'T^HE  defendant  Bambridge  having  been  profecuted  on  the 
appeal  of  mur-      J[     report  of  the  committee  of  the  Houfe  of  Commons  for 
Barnard.  K.  B.  ^^  murder  of  the  plaintiff*s  hulband,  who  was  a  prifoner  in 
404,  the  Fleet  under  the  cuftody  of  Bambridge  the  warden,  and  hav- 

Fiu3ib.94«  ing  on  the  trial  been  honourably  acquitted  upon  the  profe- 
nitor's  6wn  evkfence,  was  followed  with  an  appeal,,  to  which 
Corbet^  who  on  the  crofs-examination  appeared  to  be  a  mate- 
rial witnefs  for  Bamhridgey  was  now  alfo  made  an  appellee  : 
and  the.  writ  of  appeal  running,  quia  Maria  Cajlell  vidua  fecit 
vos  fecur^  de  clamore  fuo  profequendo  per  ThotrC  Wagfiaffe  et  P^ijion 
Siracyy  contrary  to  the  ufual  form  which  i5>yJthe  appellant 
ftccrit  ms  (i.  c,  the  King)  fecur\  application  was  made  to  the 
Lord  Chancellor  Kitigy  to  fuperfede  this  writ,  upon  affidavits 
that  the  appellees  were  both  in  cuftody  upon  it,  but  that  no 
fecurity  had  been  given,  and  the  writ  reciting  it  as  an  aft  done 
before  the  emanation  of  it,  the  flicriff  had  not  taken  any,  as 
he  would  have  done  if  it  had  been  put  by  way  of  condition  Ji 
fccerit.  And  it  vr^%  argued  by  me,  that  the  ftatute  Wefim,  2. 
c.  12.  giving  the  appellee  a  remedy  againft  the  appellant,  her 
pledges,  and  abettors  ;  it  was  not  a  matter  of  form,  but  fecu- 
rity ftiould  he  entered  into  by  perfons  of  ability.  To  which  it 
was  anfwcrcd  by  Mr.  Attorney  General,  that  it  was  fufficicnt 
if  there  were  pledges  at  any  time  before  judgment.     Sir  Tl 


z  uiaj 
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To  this  it  was  replied,  that  at  that  rate  the  appellee  would 
never  have  any  remedy  againft  the  pledges  :  for  if  he  was  con- 
videil,  he  would  be  intitled  to  none  ;  and  if  he  was  acquitted, 
the  appellant  would  never  pray  judgment ;  and  it  would  be 
an  artiiice  to  elude  the  law. 

Notwithftanding  all  which  the  Chancellor  would  do  nothing 
in  it,  but  faid  if  the  quia  fccerit  vcs  were  wrong,  we  might  have 
advantage  of  it  j  and  fo  refufed  to  make  any  order. 

Upon  the  firft  day  of  Michaelmas  term  laft,  the  writ  being  re- 
turned, and  the  appellees  both  brdught  up  by  habeas  corpus^  and 
turned  over   to    the  King's  Bench  ^    it  was   there  moved  to 
7^  have 
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/e  the  proceedings  fet  aiide,  upon  the  fame  affidavit  of.therc 
ing  no  pledges.  And  the  court  here  were  of  opinion,  it  was 
very  good  obje<5iion,  and  a  foundation  to  fuperfede  the  writ : 
It  then  they  faid,  it  was  not  in  their  power,  who  were  to 
ike  the  writ  as  they  found  it,  and  not  hear  affidavits  to  contra- 
let  the  fuggeftions  of  the  writ ;  and  therefore  the  having  fccu- 
ity  being  recited  as  an  aft  done,  they  muft  take  it  to  be  fo, 
nd  could  not  relieve. 

Upon  this  the  appeal  was  arraigned,  fetting  forth  that  the 
ippcllant's  hufband  was  a  prifoner  in  the  Fleet  under  the  cufto- 
ij  oi  Bamhri^gf  the  warden,  who  made  an  aflault  upon  him, 
and  contrary  to  his  will  carried  him  to  the  houfe  of  Corbety 
a  vidualling-houfc  within  the  Fleets  and  there  imprifoned 
him,  where  one  White  then  lay  ill  of  the  fmall-pox,  which 
CjMhad  never  had ;  that  the  appellees  had  notice  of  this,  and* 
were  defired  to  fufFer  him  to  remove  to  another  place  in  the 
prifon,  which  they  refufed,  and  afterwards  Caftcll  fell  ill  of  that 
diftcmpcr,  and  died  in  Corbet^s  houle ;  whereby  the  court  con- 
cludes, the  appellees  were  guilty  of  his  murder. 

Without  ftaying  for  a  copy  of  the  declaration  the  appellees 
inflanur  pleaded  Not  guilty,  and  their  plea  was  rehcarft;d  in 
frmchy  and  ifTue  joined. 

Then  it  was  moved,  that  the  appellees  might   be  bailed.  Wh  it  is  1  f.^un- 
And  upon  debate  the  court  were  ot  opinion  to  bail  Bambridzt\  ^•*-*f^^"''  ^•"'' 

I      *  *  .  in '  iii  in  appeal* 

2nd  not  Corbet,  And  the  reafon  they  gave  was,  that  Bamhridge  * 
had  been  acquitted,  which  was  a  ftrong  prcfumption  of  inno- 
^^incc,  and  the  Judge  before  whom  he  was  tried  had  certified 
that  he  was  very  well  fatisfied  with  the  verdift  :  and  they  faid 
they  would  bail  in  all  cafes  after  an  acquittal  on  the  indiftment, 
linlcTs  the  Judge  was  diflatisfied  with  the  acquittal  j  and  that 
Has  the  reafon  they  denied  to  bail  in  Slaugkterford's  cafe,  be- 
C2\ik  Holt  Chief  Juftice  had  fentout  the  jury  again  to  confider 
whether  they  would  ftanJ  to  their  verdift  of  acquittal ;  and 
when  they  infifted  upon  it,  he  himfelf  ordered  the  appeal. 

But  as  to  Corbet  there  was  no  foundation  to  bail,  for  they 
enicd  that  it  was  of  courfe  to  bail  in  an  appeal.  So  Bambridge 
7ZS  bailed  by  two  perfons  corpus  pro  corpore^  who  juftified  in 
000/.  each.  And  it  was  agreed,  that  in  an  appeal  by  writ  on 
ic  ci\  il  fide  two  bail  only  are  required  \  but  had  it  come  oa 
le  crown  fide  by  certiorari^  there  muft  have  been  four. 

l^hcn  it  was  moved  to  fix  a  time  for  the  trial,  the  appellees 
ftcriiig  to  take  fhort  notice.     But  it  being  by  originaJ,  tliore 

was 
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was  a  fleceffitjr  to  have  fifteen  days  between  the  Ufti  an(!  tb<^ 

return  of  the  dj/lringas^  and  they  could  not  be  tried  on  the  ve-* 

'%  Salk.  644.      ^^^^^  becaufe,  being  in  London^  there  could  be  no  trial  at  bar^ 

(the  citizens  not  being  to  be  brought  out  of  the  city)  and  as  it 
muft  be  tried  at  nifipriusj,  tHoATt  mjuAbt  a  Jijiringiu. 

Towards  die  latter  end  of  the  term  it  was  moved,  that  the 
appellees  might  be  difcharged,  there  being  a  di(continuance« 
for  that  no  venire  had  been  taken  out :  and  in  appeals,  which 
are  a  recent  profecution,  every  delay  isadifcontinuance  :  and 
Cro.  yac.  283.  lih.  204.  were  cited.  But  upon  confideration 
the  court  held,  that  it  was  not  neceflaryto  take  out  the  writ 
and  make  it  returnable  the  iboneft  it  might  be,  thoi^h  it  mud 
bear  tefie  the  day  that  ifiiie  is  joined :  and  then  the  appellant 
took  out  a  venire^  ufie  23  OiUber  and  returnable  25  Ncvember^ 
(which  the  court  looked  upon  as  an  aflFe<^d  delay,  and  therefore 
admitted  the  other  appellee  Corht  to  bail :  they  faid  it  appeared 
he  might  have  been  tried  the  fitting  after  the  term,  and  then 
upon  his  acquittal  he  muft  have  been  /ij/?an//r  difcharged  by  the 
Judge  of  nift  priusj  according  to  the  ftatute  14  if.  6.  c.  i* 

• 

Both  being  thus  out  upon  bail,  appeared  on  the  feveral  con-* 
tinuance  days  according  to  their  recognizance,  and  the  appel-* 
lant  alfo  appeared.  And  the  beginning  of  this  term  the  appel- 
lees moved  for  a  rule  on  Mr.  Turner  die  officer  who  keeps  the 
records  at  the  Old  Bailey^  to  attend  the  trial  with  the  record  of 
Bamhridge*%  acquittal,  he  not  being  allowed  a  copy  of  it.  But 
the  court  refiifed  to  make  any  rule,  and  faid  if  it  was  brought, 
it  couU  be  no  evidence. 

Qwakerno  ^u  Upon 'die  26th  of  January  die  trial  rame  on  at  GmtdhaU  be- 
BtZs  IB  aa  appeal,  fore  the  Chief  Juftice,  and  in  the  courfe  of  the  evidence  the  ap^ 
pellants  counfel  called  a  quaker,  and  infifted  that  this  is  a  civil 
fuit,  in  which  he  might  be  a  witnefs.  But  the  Chief  Juftice 
faid,  it  'was  to  this  purpofe  a  criminal  proceeding,  and  there- 
fore he  could  not  be  a  witnefs. 

Toft*  Cr.  Law.        After  a. long  examination  the  Chief  Juftice  direAed  the  jilryt 
1»2.  that  if  they  believed  CaJieU  was  carried  to  Corbet*^  againft  his 

confcnt,  and  was  there  fo  detained,  that  Bambridge  and  Corbet 
knew  the  fniall-pox  was  there,  diat  CaJiellhzA  not  had  it,  but 
feared  it,  and  defired  to  be  removed,  or  not  be  carried  there  at 
all,  that  he  caught  the  fmall-pox  of  White^  and  died  thereof  ; 
then  the  appellees  would  be  guilty  of  murder  :  but  if  any  one 
of  thefe  ads  were  not  proved  to  the  fatistaftion  of  the  jury, 
they  ought  to  be  acquitted.  And  there  being  no  pretence  to 
charge  either  of  the  appellees,  the  jury  brought  them  in  Not 
guilty. 

And 
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And  the  ChrdT  Jaftioe  being  moved  to  proceed  againft  the 
appellant,  who  was  in  court,  upon  the  ftatute  Wefi.  2.  €•  I2« 
faid,  he  was  only  to  try  the  ifliie,  and  that  the  application 
was  proper  above^  or  by  Writ  of  conipiracy,  and  all  he  could 
do  was  to  record  the  verdid. 

Upon  3  Feb.  following  the  appellees  appeared  in  court,  and 
having  given  a  rule  upon  the  foftta,^  which  they  then  produced, 
and  no  body  appearing  to  fay  any  thing  againft  them,  they  were 
difcharged.     Strange  pro  appellatis. 

Giftbrd  verfus  Lechmere. 

TH  E  venue  was  changed  from  London  to  Afiddlefex  on  my  Venue  changed 
motion.  ^'^^^^?'' 

to  Middlefex. 

Barnard.  K..  B« 
283. 

Dominus  Rex  verfus  Bettcfworth. 

A    Mandamus  was  granted  to  Dr.  Bettefworth  as  judge  of  the  There  need  not 
prer<M;ative  court  of  Canterbury^  to  grant  probate  of  the  ^^^oMt^Ayt 
will  of  the  Earl  of  Londonderry^  to  the  executors  therein  named,  ^^t'^x^^j^* 
The  day    after  it  was  returnable  a  rule  was  prayed  for  the  2  K.ei.  139. 
ixAot  to  return  the   writ  injianter.      And  Strange  for  the  ^*' "^*  ^^ 
ioAoT  infifted,  that  it  ought  to  be  a  four  days  rule  :  but  upon  ^Sc. 
conference  with  the  clerks  of  the  crown-office,  the  court  was  Andrews  365. 
of  opinion,  that  there  was  no  ftated  time  for  Aefc  rules,  but  ^"*«*^'>  "S* 
that  the  diftance  of  place  ought  to  be  the  guide  :  and  there-> 
fore  they  ordered  the  writ  fliould  be   returned  the  next  day. 
Whereupon  the  dodor  returned,   that  it  is  the  cuftom  and  Thefptntuat 
pradice  of  the  prerogative  court,  that  if  any  creditor  of  the  <»"'!  cannot 
deceafed  enters  a  caveat  againft  granting  probate,  and  fwears  mhl^^^nding 
htmfelf  to  be  a  creditor,  there  goes  out  a  commiffion  of  ap-  a  commiflion  of 
praifement,  till  the  return  whereof  the  judge  has  not  ufed  or  appf»i^«««»^ 
ought  to  grant  any  probate  :   then  he  fets  out,  that  two  cre- 
ditors, who  fwore  to  their  debts,  entered  a  caveat  and  prayed  a 
commiffion   of  appraifement,  which  was  decreed   and  iifued, 
but  is  not  yet  returnable  ;  et  ea  de  caufa  he  cannot  as  yet  grant 
a  probate. 

Upon  argumen^  the  court  held  the  return  to  be  ill,  for  that 
thie  judge  can  only  ftay  the  probate  where  there  is  a  conteft 
'  about  the  validity  of  the  will.  This  commiffion  of  appraife- 
ment can  be  of  no  ufe  but  to  fpend  money,  and  delay  the 
executor  from  getting  in  the  effefts  of  the  teftator.  And 
l?y  21  //.  8.  r.  5.  the  probate  is  to  be  granted  tvith  convenient 
fpcedy  without  any  fruflratory  delay  j  and  the  ecclcfiaftical  court 

fkJl 


858 


Hilary  Term  3  Geo*  2* 

(hall  never  be  fuffered  to   fet   up  their   prafticc  againft  fhd 
law  of  the  land :  a  peremptory  mandamus  was  therefore  granted. 

Exception  was  taken  to  the  writ,  that  it  was  only  that  the 
Earl  had  bona  notabilia  at  JVeJlminJUr^  and  in  divers  diocefcs, 
but  do  not  fay  within  the  province  of  Canterbury.  But  the 
court  over-ruled  it,  faying  they  would  not  prefume  an  inferior 
jurifdiftion,  and  it  appeared  he  had  already  done  fome  afts  of 
office  as  the  prerogative  Judge^  and  fhall  not  be  received  now 
to  fay  it  does  not  appear  he  has  any  jurifdiftion.  Strange 
pro  def*. 


Ragg  verfus  King. 


^in'ad^ju      A  P^'obibition  was  granted  to  a  fuit  for  wages  by  the  mafler 
wages.  jljL  ^^  ^bc  admiralty,  but  denied  as  to  the  boatfwain,  who  is 


Bnatfwain  may 

t  ue 

for  ._^.„  ^   _ 

Barnard.  R.  B.    to  bc  confidercd  as  a  common  mariner.     Salk, 
297.  / 


33" 


PcaOIie. 


Dickinfon  verfus  Fiflier. 

IT  was  held,  that  as  the  defendant  muft  move  to  change  the 
venue  before  plea  pleaded  ;  fo  the  piaintift'muft  in  like  man- 
ner move  to  difchargc  the  rule,  on  undertaking  to  give  ma- 
terial evidence,  before  replication  or  plea,  ^are  tamen  as  to 
the  plea  :  for  the  plaintiff  may  not  have  time  ;  becaufe  the  de- 
fendant may  give  a  plea  at  the  fame  time  he  fervcs  the  rule  to 
change  the  venue. 


Dominus  Rex  verfus  Hawks. 


AConvicStion  for  killing  a  deer  was  quaflied,  becaufe  it  was 
only  convi^us  eJU  without  any  judgment  quod  fori sfaciat. 


In  conv»dlon« 

there  muft  be 

a  judgment, 

fuoJfor'isfaciat,    Barnard.  K.  B.  2x2.     Fitzgib.  124.     2  Bur.  Rep.  11 63 


Pyle  verfus  Grant. 


IN  appeal   of  murder,  it  appeared  the  defendant   was  coii- 



ApnrMrc*  not 

v'liicd  on  the  JL  vii^ted  on  the  indictment,  but  pardoned  on  the  report  of 
indlanirnt  tho'  the  judjre,  aiul  atUT  iiluc  joined  on  the  appeal,  he  moved  to  be 
B.upj"rd/K  B».  ^^'^^*^?  \shich  was  refilled,  the  prcllimption  being  againft  him, 
255.  contrary  to  BamLridge\  cnL*.     l^xxt  a  trial  ar  bar  being  ordered 

this  icriu,  and  the  appellant  having  taken  no  ftep  to  bring  it 
on,  but  i]pon  the  day  appointed  moving  to  put  it  off  to  a  fur- 
ther day  ;  t!ie  court  look  the  appel!ec*s  .own  recognizance  in 
500  A  lo  ..pjx  ai  the  hill  dav  of  the  term  ;  and  ordered  that  no- 
tiiing  flijulj  bj  done  a.-p:'v-vIoub  to  the  day  appointed  for  the  trial ; 

that 
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that  if  there  was  a  difcontlnuance,  the  appellee  might  take  gd^ 
vantage  of  it.    And  the  laft  day  of  the  term  he  was  difcharg<|^         ^ 
^  appellant  not  appearing.     Strangi  pr^  appiUante^ 

Wilfon  vir/us  Poulter. 

1-^  R  O  V  E  R  by  the  plaintiff  as  adminiftratrix  pf  fTtlSm  An  ta  ©(-w 
^tlfon  the  affignce  of  the  effefts  of  Edward  Poukir  a  ^^^^J^^^l^ 
bataknipt,  for  ready  money,  ad  damnum  6000/.     Upon  Not  part  ind  lYoided 
goilty  a  fpecial  cafe  was  made  for  the  opinion  of  the  court*         "  ^®  ^  "?• 

That  Edward  Poulter  on  7  A£ay  1724*  became  a  banknipt| 
and  a  commtifion  iflued  againft  him  3  Augujl  following,  by  vir- 
tue of  which  he  was  declared  a  bankrupt,  and  the  plaintiff']^ 
Jnteftate  chofen  affignee,  and  had  an  affignment. 

^hat  x6  Tum  1724,  the  bankrupt's  wife  brought  to  the  de* 

-fendant  3082/.  3/.  \id.  of  the  bankrupt's  money,  and  defired 

the  defendant  to  buy  fome  India  and  South-fea  bonds  with  it^ 

"H^hat  the  defendant  knowing  of  the  bankruptcy,  and  that  th^ 

loney  was  part  of  the  bankrupt's  effeds,  received  the  famei 

on  the  faid  16  June^  and  23  Juney  with  part  of  the  faid 

ley  bought  twenty  South^fea   and  ImUa  bonds,  and  John 

Smpon  the   defendant's  fervant,  by  defendant's  order,  with 

c=Dther  part  of  the  money  bought  ten  bonds  more,  and  defendant 

^^3clivered  all  the  Airty  to  the  bankrupt's  wife.     That  on  2  Sep*^      • 

^  Umber  1724,  the  ai&gnee  having  notice  where  fome  of  the  ef- 

"sSs  were  depofited  by  the  wife,   feized  twenty-two   of  the 

ends  for  the  benefit  of  the  creditors,  and  accepted  them  a4| 

>art  of  the  bankrupt's  eftate.     And  upon  this  ftate  of  the  cud 

I  point  referved  was,  whetheri  the  defendant  is  liable  in  thi9 

don  to  make  fatisfiidion  for  the  money  with  which  the  eight- 

^%K)nds  that  did  not  come  to  the  hands  of  the  aifignee  were 

yurchaied, 

Strar^e  pro  quer*  argued,  that  here  was  a  plain  property  in 
the  plaintiff  and  a  converiion  in  the  defendant.  In  order  to 
make  it  out,  there  are  fome  things  ftated,  which  ihould  be 
laid  out  of  the  cafe.  i.  That  at  the  time  of  receiving  the  mo- 
ney and  buying  the  bonds,  there  was  no  commiihon  ;  the^ 
tranCi^on  by  defendant  being  in  Juney  and  the  commiiEon 
atid  affignment  not  till  y/i/^^  following.  But  as  to  this  it  is 
ftated  that  he  became  a  bankrupt  7  A^ay  before,  and  from  that 
time  the  property  of  the  aflignee  commences.  2.  That  ten  of 
the  bonds  were  bought  by  another  perfon,  one  John  Abington* 
But  diis  is  ftated  to  have  been  done  by  the  defendant's  order, 
and  with  pf  rt  of  the  mon^  received  by  him  of  the  bankrupt's 

Vox,.  U.  J  K  .  wife^  jv 
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wife,  and  that  the  defendant  had  the  bonds  oF  his  iervant|  aita 

•  dttiirered  them  to  the  wife,  by  which  he  has  made  it  his  own 
aft*  3.  The  feizing  twenty-two  of  the  bonds  by  virtue  of  the 
commiffion  for  the  benefit  of  the  credi|(>rs,  and  accepting  them 
as  part  of  the  bankrupt's  eflate*  'Hiis  ji$  not  ftated  to  be  done 
in  afHrmance,  and  by  way  of  authenticating  the  9&  done  by 
the  dl^ndant  in  purcjiafing  thefe  bonds ;  but  only  to  leilen  die 
damagOt  which  otherwife  muft  be*  given  for  all  the  money,  and 
to(hew%at  in  point  of  juftice  air^  equity  the  plaintiff  is  intitled 
only  to  s^tisfadion  for  the  iW|fty  with  which  the  eight  bonds, 
not  yet  biwght  to  light,  wer^  purchafed  ;  for  if  the  plaintifF 
had  taken  a  verdid  for  the  whole,  (be  muft  have  been  com- 
pelled in  a  court  of  equity,  either  to  deliver  up  the  twenty-two 
.bonds,  or  abate  for  them ;  and  it  is  in  eafe  and  favour  of  the 
defendant,  who  had  parted  with  the  pofTeffion,  to  take  thefe 
bonds  out  of  the  hands  of  a  third  perfon,  and  at  the  fame  time 

'     allow  him  the  benefit  of  the  feizure.     The  purchafe  of  every 

'^  bind  is  a  diftind  aft,  and  where  that  which  is  the  produce  of 

If  .  my  money  is  to  be  come  at,  I  have  my  eleftion  to  fue  for  the 

•'money,    or  the  thing  fo  purchafed  with  my  money.     ^^. 

y.  Pbydal^  12  ^.  3.  if  the  bankrupt  fells  goods,  the  affignee 

"iitay  bring  trover  for  the  goods,  or  aflUrm  the  fale  and  fue  for 

*  .  ^c  iftoney ;  and  if  the  bankrupt  docs  fo  in  two  infhmces,  the 
iffignee  is  not  bound  to  make  one  uniform  eleftion  for  both 
cafes ',  but  as  they  are  diftind  and  independant,  he  may  fue 
j^ne  vendee  for  the  money,  and  as  to  the  other  may  difaffirm 
the  fale  and  maintain  trover.  In  this  cafo  it  is  ftated,  that  the 
bonds  were  purchafed  at  different  times,  fome  upon  the  i6th, 
and  others  upon  the  23  June  j  not  that  it  is  material  what 
he  did  with  the  money,  for  as  he  was  pofleiTed  of  the  money 
of  the  affignees,  he  can  no  otherwife  difcharge  himfelf  of  it, 
than  by  a  payment  to  them.  4.  The  danger  that  in  general 
will  attend  brokers  and  others,  if  they  (hould  be  charged  mere- 
ly on  account  of  the  money's  paffing  through  their  hands,  may 
be  laid  out  of  the  cafe.     If  they  do  not  know  it,  it  may  be 

*  hard  :  but  if  they  know  it,  they  ought  to  be  charged,  and 
there  is  exprefs  knowledge  ftated  in  this  cafe,  not  only  of  the 
bankruptcy,  but  that  the  money  was  the  bankrupt's  enefts. 

If  thefe  things  arc  laid  out  of  the  cafe,  there  will  then  be  a 
plain  property  in  this  money  in  the  plaintiff,  and  a  converfion 
in  the  defendant.  It  will  be  no  more  than  this :  a  man  knowing^ 
of  the  bankruptcy,  and  having  money  or  goods  of  the  af- 
fignee,  difpofes  of  them  without  his  authority;  and  it  will 
not  at  all  differ  from  the  cafe  of  Parker  v.  Godinj  M.  2  Gea.  2. " 
antey  813.  where  Satur  a  bankrupt  left  plate  with  his  wife,  who 
to  raife  money  delivered  it  to  her  fervant,  who  went  along 
with  the  defendant  to  a  broker's  door,  and  there  the  de- 
fendant took  the  plate  and  went  into  the  (hop  and  pawned 

• 

It 
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k  in  his  own  name,  and  gave  his  own  note  to  repay  the  moAey^ 
ud  on  receipt  of  it  went  back  and  paid  the  money  to  the 
bmicrupt's  wife  :  and  in  trover  for  the  plate,  it  was  held  that 
ke.  was  liable,  though  he  did  not  apply  the  money  to  his  own 
life.  He  was  charged  with  the  plate  as  having  had  it  in  his 
oiftody,  and  not  delivering  it  to  the  ailignee ;  and  there  the 
phte  was  forth-coming,  but  thefe  eight  bonds  are  not.  There 
die  direAions  were  to  pawn,  here  to  buy.  There  the  produce 
of  die  plate  was  delivered  to  the  wife,  here  the  produce  of 
the  money  was  delivered  to  her.  In  neither  cafe  had  the 
defendant  any  advantage ;  if  any  difference,  his  diiadvantage 
wa$  greater  there  than  here,  becaufe  there  he  had  by  note  fub<* 
jedcdhimfelf  to  pay  the  money% 

It  may  be  faid  he  laid  out  the  money  as  directed,  and  pur- 
liied  bis  authority.  To  which  it  is  anfwered,  that  no  body 
could  give  him  any  dire£lions  or  authority  but  the  aflignee, 
and  be  was  not  privy  to  the  tranfac^on ;  for  though  in  another 
cafe  it  fliaU  be  taken  that  the  wife  z&s  as  a  fervant,  yet  that  is 
only  where  the  hu(band  himfelf  has  power ',  and  though  the  af- 
fignce  comes  in  in  privity  under  the  bankrupt,  yet  that  is  only 
as  to  all  traniadions  previous  to  the  bankruptcy ;  but  no  aft 
of  die  bankrupt  fubfequent  can  bind  the  aflignee,  there  being 
then  no  privity  between  them. 

The  court,  without  hearing  any  argument  of  the  other  fide^ 
declared  that  if  the  four  things  infifted  on  for  the  plaintiff  were 
aO  to  be  laid  out  of  the  cafe  ;  the  conclufion  drawn  from  thence, 
and  the  application  of  the  cafe  of  Parker  v.  Godin  would  b^ 
ri^t;  and  as  to  the  firft,  fecond,  *and  fourth  things,  they 
thought  they  ought  to  have  no  weight  againft  the  plaintiff:  but 
s  to  the  third,  they  were  all  very  clear  in  opinion,  that  the 
feiting  part  of  the  oonds  was  an  affirmance  of  the  defendant's 
aft  in  laying  out  the  money ;  and  that  the  plaintiff  therefore 
touM  not  avow  the  a£l  as  to  part,  and  difavow  it  for  the  reft* 
So  the  defendant  had  judgment. 

Sir  John  Fortcfcue  Aland  verfus  Mafon. 

ERROR  of  a  judgment  in  5.  R.  in  Ireland  on  a  writ  of  Wh*;rc  error  \% 
error  there  brought  to  revcrfe  a  common  recovery.     The  ?*'?"8^'^ ';"  \  \ 
vefeodant  pleads  infancy,   and  prays  that  the  parol  may  demur  ;  ihcpip  i  ni-ii 
^A  which  judgment  is  entered,  quodloquela  remeoneat  until  his  f^mur,  thcmn- 
Wlage  J  of  which  judgment  a  writ  of  error  being  now  brought,  pLa.icTagain! 
ie  defendant  comes  in  again  and  pleads  the  fame  plea,   and  L:i.Rayn).ij^;7. 
rays  that  the  parol  upon  the  writ  of  error  in  England  may  dc-  B.'rnaui.K.B.5, 
lur.     To  this  plea  the  plaintiff  in  error  demurs,  and,  -^^  '*^  ' 

3  K  2  Fllmer 
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FilmiT  pr§  qtur^  in  errore  argued^  that  wbalevtr  nay  be  die 
Talidity  of  the  firft  plea,  yet  the  fecond  will  be  ill ;  becairfe 
that  is  to  bar  the  plaintiff  of  his  right  to  difpute  the  validi^ 
of  the  firft  plea,  and  is  contrary  to  the  maxim  laid  down  by 
Lord  Bacon  in  his  Elements^  6,  7.  Non  vakat  txceptio  efi^m  nr 
odjus  petitur  dijfobttio :  and  it  is  a  rule,  that  you  fhall  net  ploMl 
a  matter  which  will  come  in  judgment  upon  the  firft  feit 
7  H.  6.  44.  Bro.  Error  70.  Ca.  Lit.  128.  a.  If  die  defend^ 
ant  had  to  this  fecond  writ  of  error  pleaded /;r  nulh  iftmrrattai^ 
be  would  have  had  the  advantage  of  his  principal  point*  nhe- 
tber  the  parol  fhall  demur  or  not. 

Et  per  curiam^  The  plea  in  Ireland  was  very  proper,  bu|  dM 
other  party  has  a  right  to  difpute  the  validity  of  the  Judgment 
given  upon  it.  Now  if  this  fecond  plea  oe  allowed,  the  de- 
fendant will  have  had  all  the  advantage  of  his  nonage,  tfaoogii 
it  fhould  happen  to  be  a  cafe  (as  in  dower)  where  he  is  lot 
intitled  to  bis  age.  If  a  writ  of  error  be  brought  to  reverie 
a  fine,  the  fine  itfelf  fhall  not  be  pleaded  in  bar.  Sir  Th$wua 
Jones  181.  The  defendant  might  fafely  have  pleaded  inmA 
ejl  erratum^  and  that  would  not  have  been  a  waiver  of  bis  fiift 
plea. 

It  was  argued  a  fecond  time  in  HiLfequim*^  when  the  cqnit 
continuing  of  me  fame  opinion,  there  was  a  judgment,  fud 
iep  ad  errores  praed*  uherius  refpondiat. 

* 

In  what  cafes  ^^^  P'^^  of  nonage  in  England  having  been  over-ruled;  it 

the  parol  ihaii     Came  HOW  to  be  debated  on  the  validity  of  the  judgment  of. 
ofmor?*''"^  ?'^'    ^"  irclandy  by  which  the  parol  was  to  demur,  till  die 

infant  came  of  age.  And  the  court  being  of  opinion,  that  it 
was  proper  to  confider  that  as  a  previous  queflion  to  the  er- 
rors in  the  common  recovery,  if  Uiere  were  any.  Strange  fn 
qucr*  in  errore  argued,  that  the  plea  was  ill  both  as  to  the  mat- 
ter^,  and  as  to  the  manner  of  it« 

As  to   the  matter  of  it :    he  is  not  intitled  to   his  age, 
becaufe  by  his  own  fhewing  he  is  in  by  defcent,   and  there- 
fore fay  feme  books  he  fhaU  not  have  his  age.     47  jfjf,  pi  4. 
I  RoL  Ahr.  139.  pL  33.     **  If  a  man  brings  a  writ  of  errof . 
againft  the  heir  of  him  that  recovered,  being  within  age, 
and  in  by  defcent  of  the  land,  the  parol  fhall  not  demur  for 
his  nonage,   though  perhaps  he  hath  a  releafe  or  other  mat- 
ter to  bar  the   plaintiff,  which  he  hath  not  knowledge  to 
plead  within  age. 


cc 
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Befides,  he  is  not  intitled  to  have  his  age  in  this  cafe,  be- 
caufe the  error  affigned  is  error  in  law,  and  not  in  fadl :  and 
that  is  the  diflinftion  taken  by  juilice  Dzdderidge  in  3  Bulftr.  1 39. 

where 


Hilary  Term  3  Geo*  2.  863 

where  he  ra3rs,  he  ihal]  have  his  age  againft  an  error  it;  fa^, 
becafike  be  may  not  be  fuppofed  to  know  his  cafe  well  enough 
to  anfwer  the  matter  of  fa^ ;  but  as  to  error  in  law,  it  is  a 
matter  that  never  will  lie  in  his  cognizance  ;  the  Judges  arc  to 
look  into  it  for  him,  and  they  can  as  well  judge  upon  the  record 
now,  as  when  the  defendant  comes  of  age. 

But  fuppoflng  this  was  a  cafe  whersin  the  defendant  Is  intU 
tied  to  his  age,  yet  the  manner  of  the  plea  is  ill.  1.  As  it  is  a 
dilatory,  it  ought  not  to  have  been  pleaded  after  an  imparlance. 
2*  It  does  not  mention  of  what  age  the  infant  Is.  In  Co.  Ent* 
256.  the  age  is  mentioned,  and  there  is  a  very  good  reafon  it 
fliouM  be  fo ;  bec^ufe  at  his  full  s^e  a  refummons  muft  ifTue, 
and  as  this  muft  be  founded  upon  the  record,  it  ought  to  ap- 
pear to  the  court,  when  it  is  the  proper  time  to  awai-d  fiicb  a 
writ. 

Sed  per  cttriam^  His  being  in  by  defcent  is  the  ftrongeft  reafon 
for  having  his  age,  and  though  the  book  cited  is  to  the  con- 
trary, yet  in  the  fame  page  is  a  cafe  dire£Uy  againft  it,  and  the 
current  of  aotiiorities  are  fo.     And  as  to  juftice  Doddertdge^s 
diftin<^ion,  there  is  nothing  in  It,  for  a  releafe^of  errors,  if  he 
knew  how  to  plead  it,  would  defend  him  againft  errors  in  law 
as  well  as  in  fa£l.     As  to  the  form  of  the  plea  we  think  it  well 
enough,  and  therefore  the  judgment  for  the  parol  to  demur 
muft  be  affirmed. 

N*  B.  A  fault  in  the  writ  of  error  was  amended  without 
cofts,  the  ftacute  not  giving  cofts  on  amending,  as  it  does 
on  quaflung. 


iw 
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3  Georgii  2  HegU*     In  B.  R. 


ISir  Robert  Raymond,  Knt.  Lord  Chief  yufiice^ 

Sir  Francis  Page,  Knf» 
James  Reynolds. 
Sir  Edmund  Prpbyi^j 

Sir  Philip  Yorkc,  Knt.  Attorney  General^ 
Charles  Talbot,  JE/^;  Solicitor  General. 


:,  Knt.  ■> 


The  Mayor  of  Bafmgftokc  vtrjus  Bonner. 

An  attorney' of  ^BNET  moved,  that  the  defendant  being  an  attorney  of 
c.  B.  muft  plead  ^^^«^  C,  B.  might  be  difcharged  on  common  bail ;  fuggcfting 
il*R?In?cair.  »^  ^o  ^^  ^^^  praaicc  of  a  B.  to  pay  that  rcfpcft  to  the 

not  be  Jifchar^*  attomies  of  B.  R,  if  they  arc  fued  there,  and  cited  2  JUfid.  181* 

ed  on  common     i  Mod.  10.      Salt.  544. 

bail* 

L.  Raym.  1567.  /*•         •       1  1  /.  rs, 

Barnard.  K.  B.      Strange  Contra  auerted,  that  there  was  no  luch  praaice  in 
3^*  C  B.  and  as  to  the  cafe  in  2  Mod.  it  is  fo  far  from  being  ar\ 

authority  for  the  defendant,  that  it  appears  the  Common  Pleas 
did  not  difcharge  him,  though  arreftod  in  the  palace  yard,  but 
fcnt  him  up  to  the  King's  Bench.  And  the  other  two  cafes 
are  of  attornies  of  the  fame  court,  who  no  doubt  are  to  be  dif- 
charged on  common  bail.  £t  per  curiam,  The  defendant  muft 
find  fpecial  bail  here,  and  may  plead  his  privilege  in  abatement 
after. 

Accordingly  he  put  in  bail,  and  pleaded  his  privilege ;  to 
which  the  plaintiff  demurred,  and  objected  that  he  had  not  aver-^ 

red 
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red  hlmfelf  to  be  an  attorney  at  the  time  of  filing  the  bill,  but 
only  at  the  time  of  pleading  ;  it  is  arAe  exhibition*  billae  fecit 
(inftead  of  fuit)  et  adhuc  exJ/iit  urC  attornatorum  de  C.  B.  And 
for  this  fault  the  court  held  it  ill,  and  awarded  a  refpondis  ou/ier. 


Dominus  Rex  verfus  Fiflier— — et  Saunders. 

IN  the  cafe  of  Ffjher  judgment  was  arretted  after  a  verdift  j  Where  to  in- 
and  in  the  cafe  of  Saunders  an  indictment  was  qua(hed ;  be-  (l*A»eot  ii 
iag  taken  at  an  adjourned  feffions,  and  it  not  appearing  what  fouraedVeab'' 
day  the  original  feffions  began,  to  bring  it   within  the   time  it  muft  appear  * 
prefcribed  by  the  ftatute,     Strame  pro  Rege.  ^^  feffioni  W* 

*  '  0*0  gin  in  time. 

X  SefT.  C«r.  so. 
Barnard.  K.  R. 

Hatton  verfus  Hatton.  327* 

^T RANGE  moved  for  a   prohibition   to  the  prerogative  Spirituil  court 
*^  court,  in  a  fuit  there  inftituted  by  the  next  of  kin  agaiiift  the  cannot  order 
executor,  to  make  diftribution  of  the  furplus,  there  being  a  Jj^JeThewU 
ipecifick  legacy  to  the  executor ;   for  that  although  there  have  aieg-^cy  to  tl^ 
1>een  variety  of  decifions  upon  this  point  in  courts  of  equity,  «^«5o»'- 
"^hcrc  they  have  fometimes  held  the  executor  to  be  a  truftee  for  Bmwd.*B*  R. 
^he  next  of  kin  as  to  the  furplus ;  yet  there  was  no  inftance  of  177, 3*9. 
^c  fpiritual  court's  judging  of  a  truft,  or  fctting  up  any  interei)?  f^*  ***^'  ^^^' 
contrary  to  the  common  law.     He  infifted,  that  in  the  cafe  of  ^^ 
a  will  the  Judge  below  is  fundus  officio^  when  he  has  •  granted 
probate,  as  to  all  pupofes  but  calling  for  an  inventary,  accord- 
ing to  the  ftatute  21  i/.  8.  r.  5.  and  he  cited  5  Mod,  247. 
Petit.  V.  Smithy  where  the  teftator  gave   5  /.  to  the  executor, 
and  the  daughter  cited  him  to  make  diftribution ;  and  a  pro- 
hibition was  granted.     And  in  a  report  of  the  fame  cafe  rn 
Cum^.  378.   it  is  faid  per  Holt  C.  J.  they  never  pretended  to 
diftribution  in  the  cafe  of  an  executor  ^^  and  they  only  did  it 
in  the  cafe  of  an  adminiftrator  by  virtue  of  |he  ftatute,  and  he 
dpnied  the  notion  in  2  In/i.  33.  that  executors  muft  divide. 

Dr.  Sayer  t  eonta  would  fein  have  .maintained,  that  the  fpi- 
ritual court  had  concurrent  jurifdi£tion  with  the  court  of  Chan- 
cery in  diis  cafe,  as  wcU  as  in  legacies  ^  andinfifted  that  this 
is  a  partial  inteftacy  as  to  the  furplus.  But  the  court  was 
clearly  of  opinion,  the  fpiritual  court  could  not  intermeddle : 
and  faid  that  in  cafe  of  an  inteftacy,  they  ufed  to  be  prohibited, 
as  in  Carter  125.  i  Lev.  233.  and  the  ftatute  of  diftributions 
enlarged,  and  not  barely  confirmed  their  power  %  as  appears 
by  the  hiftory  of  that  ftatute  in  Raym.  496,  i:fc. 

5  K  4.  The 
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The  rule  for  a  prc^ibition  was  made  abfolute,  and  the  court 
offered,  that  if  the  common  lawyers  on  the  do<Sor'8  iide,  who 
were  Rxeve,  Lee  and  Fazakarley^  would  fay  they  thought  there 
Was  any  thing- in  it,  the  piaintiir  flvould  declare  in  prohibition  | 
but  they  declined  it. 


I 


Dominus  Rex  verfus  Martham  Bryan. 


intent todc-      TNDICTMENT,  fctting  forth  that  the  defendant  came 

rbic?"'**  ''"*'^"  JL  to  the  (hop  of  Langley  a  mercer,  and  aflSirmed  ftc  was  a  irir* 

Barnard.  K.B.  vant   to  the  Countefs   of  Pomfrety  2Lnd  was  fenit  bjrher  frpm 

^9^*  St.  James's  to  fetch  iilks  for  the  Queen,  endeavoi^rikg  thereby 

1  ScO.  CaA  13.  ^^  defraud  the  faid  Langley  j  whereas  in  faft  (he  was  no  fervant 

of  the  Countefs  of  Pomrei^  nor  was  fent  upon  the  Queen's 

account.     After  verdift  for  the  King,  it  was  moved  in  arreft 

of  judgment  by  Mr.  Fazakerley^  that  there  being  no  falfe  tokens, 

or  any  adtual  iraud  committed,  there  was  no  offenfe  in^i^able.; 

and  he  cited  Salk.  379,     5  Mod.  |8.     6  M»d.  105,  ;]ei»  30^^ 

.  Reeve  contra^  would  baye  mfiintained  it  as  being  a  fraud  con^ 
cerning  publicjc  traffick ;  and  though  no  harm  wa^  donf^^  jretap 
indidlment  would  lie,  as  in  the  cafe  in  i  Fen.  y^j^  of  an  ia« 
didment  for  a  confpiracy  to  charge  a  man  with  a  baftard  diild, 
when  there  really  was  |io  child,  fo  that  the  party  could  wK 
to  fuffer. 

*  • 

Sedper  curiam^  There  the  confpiracy  ^as  the  crime  ;  ?nd.  ail 
indiiSlment  will  lie  for  that,  though  it  be  to  do  a  lawful  ^Gt ; 
this  is  no  more  than  telling  a  lie^  and  no  inftance  beipg  (hewu 
^maintain  it,  the  judgment  muft  be  arrefted. 


Steward  verfus  Smith, 

Seirtfaeiat         ^T RANGE  took  an  exception  to  ^^fclre facias  againfl  bail, 

againit^ilmay  O  ^^^  ^^  fetting  out  the  cafias  adfatisfacUndum  ij(i  &  replica- 

ofthcret^nfof  ^'^J?'  *^   appeared  the  fcire  facias  bore  te/ie  the  ytry  i^y  tbq 

the  capias  ad    ^apias  ad fatisfaciendum  was  returnable  ^  and  would  have  had  i^ 

^h'^z'^'Ti    ^^  ^^  '^'  becaufe  xhc  fcin  facias  cannot  ilTue  till  2^  capias  adjatis" 

»>«»•  5  7«  jiaciendum  is  returned  and  fucd  j  which  could  not  be  prefpmed  tq 

have  been  done  the  very  day  of  the  return.     But  the  court  (^4 

it  was  well  enough,  and  gave  judgment  for  the  plaintiC 


Sweetappic 
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Sweetapple  vcrfus  Goodfellow. 

I*r  was  held  that  a  writ  of  error  isfo  abfolutely  ayi<f/iyJA<w,  Writ  ©f  em>r 
tbatcbe  pUintifF  cannpt  fo  much  as  uke  out  a  capias  ^7^^^*-^"^'^' 
fotijfariendMnif  and  return  mn  e/i  invintus,  in  order  to  proceed  39Hen.6.co.a. 

ag^^^  thp  hail.  Barnard.  K.  B. 

Fiujib.  175, 

TuUy  vir/m  Sparkcs. 

T^  £  B  T  upon  a  bond  againft  the  defendant  Bparkes  and  The  Unkmpt' 
JLJr  Mo^  *»  executors  of  Hf^tlliam  Dontlfony  fetting  forth  that  ^^  ^^  ^e  o*»U- 
Pmi^  entered  into  a  bond  in  800  A  conditioned,  that  if  he,  difcha^  a'^bilnd 
W  Murf»  ^^ectttors  or  adminiftrators,  (bould  pay  to  the  plaii^  conditioned  for 
tiff  400A  urithin  two  naooths  after  the  death  of  the  obligor,  ^^^^l^^  ^* 
in  ^raiji  he  ^laA  marry  .^rr^^  Xj/mi^,  and  ihe  ihall  furvive  Ld  Raym.1546, 
^m,   ^len  the  bond  to  be  void.     The  plaintiff  then  avers,  '57o. 
that  tblj  marriage  was  had  and  the  wife  furvived,  and  the  de-  J/^  586.^"' 
/endaMits  were  made  executors ;  but  4ieither  they  nor  'the  heir  Barnara  k.  b. 
have  paid  the  money  according  to  the  condition.     The  de-  59- 
S?ndai%t  Aday  pleads  that  he  never  adminiftrcd  or  proved  the  Mofcicy  79/*^* 
ttriU,  und  the  plaintiff  as  to  him  enters  a  nolle  profequi.     The  pi^sx. 
^thef  defend^t  Spifrhs  prays  oyer  of  the  bond,  which  is  fet 

without  the  condition ;  and  then  pleads,  that  the  obligor 

a  trader,  and  after  entering  into  the  bond  coounitted  aa 

of  bankruptcy,  whereupon  the  creditors  petitioned,  had  a 

^mmiffion,  and   he  was  declared  a   bankrupt,   and  had  his 

itificate,  which  was  confirmed.     To  this  the  plaintiff,  hav- 

tnroUed  the  condition  of  the  bond  in  hac  vnia^  demurred  ; 

the  defendant  joined  in  demurrer. 

itrangepro  qutr*  argued,  that  the  plea  was  ill :    He  laid  it 
wn  as  a  general  rule,  that  a  creditor  ihall  not  be  barred 
uoad  a  demand  which  be  cannot  come  into  a  diftribution  for  ; 
^^though  to  fome  purpofes  a  bond  is  debitum  in  praefentiy  ye^ 
^'^;his  b  to  be  confidered  upon  the  reafon  of  the  feveral  a^  re^^ 
bating  to  bankrupts,  which  plainly  defign  to  bar  no  body  but 
^%hofe  who  can  feek  relief  under  the  commiffion.     And  this  is 
iproired  by  the  ftatute  7  Ge9.  I.  r.  31.  which  recites  the  incon- 
venience, that  creditors  by4>ond  or  note  payable  at  a  future 
^iay  couM  not  prove  their  debts  before  the  commiffioners,  and 
therefore  gives  a  liberty  to  prove  the  debt,  and  have  a  diftri- 
\>ution,  making  a  rebate  of  intereft,  where  the  money  is  pay^- 
able  at  a  certain  future  day,  and  where  the  debt  arofe  by  the 
(ale  of  goods*      That  it  could  not  be  done  before   this  a£t, 
is    proved    bv    the    cafe    of    CaU(nv€l   v.    Qutterbuck^    Pafcb. 
10  jinn.  B»  K,  which  was  a  note  dated   i  January ^    payable 
one  month  after  d^ce,  the  party  became  a  bankrupt  10  Ja^ 
nuary  \  and  it  Was  held  th^t  the  creditor  co\Ud  not  come  in  for  a 

diftri- 


S68  •  Eaftcr  Tcmi  3  Geo.  1. 

diftribution,  for  though  it  was  debitum  in  praefenti^  yet  the 
caufe  of  aAion  did  not  accrue  until  after  the  2l&  of  btak« 
ruptcy. 

This  demand  depends  on  two  contingencies,  \i^ether  it 
jhall  evei*  arife ;  firft,  the  marriage  taking  eiFeft,  and  fecond- 
ly,  the  wife^  furviving  ;  and  it  is  impoflible  to  make  a  rebate 
of  intcreft,  there  being  no  certain  time  to  compute  it  from. 
If  the  bankrupt  himfelf  would  difcharge  himfelf,  his  plea  muft 
.  be  that  the  caufe  of  aAion  arofe  before  he  became  a  bank<- 
rupt;  but  could  that  be  faid  in  this  cafe  \ 

y^cifyn.  contra  infifted,  that  the  words  of  5  Gi9.  i.  c.  24« 
difcharged  the  bankrupt  from  all  debts  contraffed  due  or  owing^  in 
the  disjundive,  and  that  this  is  certainly  a  debt  contraded : 
were  it  a  bond  to  the  bankrupt  on  fuch  a  contingency,  it  would 
certainly  be  affignable  :  and  hereupon  he  entered  into  a  long 
argument,  to  prove  that  the  condition  was  no  part  of  the  bond, 
but  only  ftayeth  the  effedl  of  it.  Sedper  curiam^  As  no  caufe 
of  a£lion  could  accrue  upon  this  bond  during  the  life  of  the 
bankrupt,  the  obligee  could  never  come  in  for  a  diftrtbudon, 
and  therefore  fhall  not  be  bafred :  the  ftatute  7  Geo.  has  not 
taken  in  this  cafe,  but  explains  very  well  what  die  law  is  con- 
cerning it ;  and  the  word  debt  in  5  Geo.  muft  be  expounded  a 
dtmandabU  debt  \  whereas  it  could  never  appear  during  the  life 
of  the  bankrupt,  whether  this  would  ever  come  to  be  a  charge 
upon  his  eftate. 

Upon  this  judgment  was  given  for  the  plaintifF^  and  tfie 
defendant  brought  a  writ  of  error  in  the  Exchequer  Chambery 
where  it  was  argued  again  by  Joeeh/n  and  Stnmge.  And  Mr. 
Jocelyny  bcfides  his  argument  upon  the  merits,  took  an  ex- 
ception to  the  form  of  the  judgment,  that  the  damages  and 
cofts  occafiont  detentionis  d^bitt  are  not  faid  to  be  given  ox  offht6t 
of  the  plaintiff  i  and  for  this  he  cited  i  RoU.  Abr.  771, 

Strange  contra  argued,  that  whether-  it  was  right  or  Wfong^ 
the  defendant  could  not  ohje€t  it,  for  that  he  has  no  eledion 
as  the  plaintiff  has :  the  plaintiff,  if  he  do  not  like  the  da« 
mages  given  by  the  court,  may  infifl  upon  a  writ  of  inquiry, 
a  Saund.  io6«  But  when  he  waives  that,  and  takes  judg- 
ment for  the  damages  and  cofb  afleffed  by  the  court,  it  amounts 
to  a  confent  to  iland  by  them.  And  agreeably  to  d\is  reafon* 
ing  the  objection  was  over-ruled  in  Comb.  aio. 

But  if  there  was  any  thing  in  the  objection,  he  infifled  it 
was  cured  by  the  16^17  Car.  z.  cZ.  which  fays  diere  (hall 

be 
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Ve  no  reverfal  by  reafon  that  the  cofts  in  any  judgment  what- 
soever are  not  entered  to  be  by  confent  of  the  plaintiff. 

fife  Ukewife  infiftedy  that  If  it  was  wrong,  there  might  be  a 
rewfal  only  as  to  the  damages  and  cofts,  and  the  judgment  be 
aiffirmed  as  to  the  debt ;  according  to   the  cafe  of  Hgmijues  j^^  g^* 
y.  the  Dutch  fVeJi-India  company.     Trim.  2  Geo.  2.  * 

And  2^  to  the  merits  he  repeated  his  former  argument,  and 
cited  two  cafi^s  in  chancery,  that  had  been   determined  Hnce 
^e  judgment  of  B.  R.  viz.  i^Decemberj  1728.  when  the  Lord 
Chancellor  having  taken  time  to  confider  of  three  petitions  ix  a  P.  WUU  Re^ 
forte  Channel^  ex  parte  Gaxelet  and  ex  parte  Batemanj  delivered  tS^fd^s^^* 
his  opinion,  that  upon  a  *  bottomree  bond,  where  the  (hip  was  ^  I         ^^ 
not  yet  returned,  and  upon  two  bonds  given  on  marriage  with  j  ctoTc.  31. 
cioiKUtions    to  leave   money  to  the  wi^  if  (he  furvived,   the  fea.  i,  t.  * 
oUigees  could  not  be  let  in  (o  p/ove  their  debts  before  .the  ?i5^'***  *•  J*' 
commiffioners,  becaufe  they  were  not  payable  at  a  certain  fu- 
fure  time,  bu(  depended  upon  contingencies. 

Whereupon  the  judges  in  the  Exchequer  Chamber  were 
unanimous  for  affirming  the  judgment  upon  the  merits :  But 
Pengelbf  Ch.  Baron  having  fome  doubt  upon  the  exception  about 
ex  afkntupi§^  the  caufe  was  adjourned,  and  the  plaintiff  applied 
to  JEf.  R.  upon  the  16  ^  17  Car.  a*  c.  8.  to  amend  it :  where 
y^celyn  argued  very  elaborately,  that  the  record  was  not  before 
tiiem,  and  the  fault  not  amendable  if  it  was ;  notwithftanding 
which  the  judges  did  amend  it  (though  they  feemed  to  think 
that  it  could  not  be  a  fatal  obje^on)  and  upon  amending  die 
tranfcript  alfo,  it  went  back  t6  the  Exchequer  Chamber,  where 
the  judgment  was  affirmed. 

If.  B.  There  had  been  a  former  a£^ion,  where  the  bank* 
tuptcy  was  pleaded,  but  no  petition  of  the  creditors  was  fet  out.  See  5  Oc«.u. 
which  the  King's  Bench  held  to  be  neceffary,  and  for  want  of  ^  Y^  ^  7« 
It  the  plea  to  be  ill.  But  then  exception  being  taken  to  the 
dedarartion,'  that  it  was  not  averred  the  heir  did  not  pay  the 
money,  fo  that  a  caufe  of  adion  did  not  appear,  the  plaintiff 
^continued  that  fuit  upon  payment  of  cofts. 
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4  Georgii  2  Regis.  In  B.  R. 


Sir  Robert  Raymond,  Knt,  Lord  Ctief  JuJHce^ 

Sir  Francis  Page,  Kn(, 

Sir  Edmund  Probyi 

William  Lee  E/ji 

Sir  Philip  Yorkc,  Knt,  Attorney  GentraU 

Charles  Talbot,  Efq\  Solicitor  General, 


Knt,  -t 

byn,  Knt,        \Jufiices, 


'  Dominus  Rex  ver/us  Clendon. 

CaiMot  join      XNDICTMENT,  fetting  forth  that  the  defendant  ma^e 

^%  tn  S^  I  *°  ^^^^  ^P^"  ^^^^*  *^  ^*^^  ^^  ^AlV7»i  Bettniffy  and 
^eindia-  EUzabeth  Cooper^  and  did  them  beat,  wound,  and  evil  in- 

viCDU  treat.     After  verdift  pro  Rege^  it  was  moved  in  arreft  of  judg- 

BmSdUK,^!*  ment,  that  thefe  were  two  diftinft  ofFenfes,  and  therefore  could 
337.  *  *  not  be  laid  in  the  fame  indictment ;  and  of  that  opinion  wa^ 
nf  ^^*he*^  the  court,  and  the  judgment  was  arretted.     Strang$pr$  Jkf^, 

Uw.  2  Bur« 
Kep.  984* 

Dominus  Rex  vtrfus  Scott. 

Frefontment      rT^  H  E  defendant  was  prefented  at  fefSons  for  not  attendrne; 
muftbtin latin.    J^     at  the  high  conftablc's  petty  feffions,^  to  give  an  account 
^^  '    •   '  of  his  fcrvant's  wages ;  and  being    in  Englijby  contrary  to 
36  £•  3.  r.  15.  it  was  quafhed. 


Baynham 


-  f 
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Baynham  verfus  Matdiews. 

CASE  upon  «  promiflbry  note  ;  the  defencbtat  pleaded  the  Where therefa 
ftatute  of  ufuiy;  to  which  the  plaintiff  replies,  that  the  jS^^^ihilir 
oote  was  given  for  a  juft  debt,  tAfque  hoc  pud  cerrupte  Mgnatum  cofidii<kwittr  ' 
fiat  m§d§  ft  formay  and  concludes  to  the  country.     Dnnurrer  "*  ^^matu 
indty  et  fr9  cmtfiny  that  die  replication  fliould  have  been  con^  pK?    '^^ 
eluded  with  an  averment.     And  FazakirUy  pro  itf^  argued^ 
that  the  replication  was  ill,  there  being  new  matter  difclofed : 
and  though  there  be  a  negative  and  affirmative  as  to  one  par- 
ticular ioQi^  yet  the  plaindff  may  conclude  with  an  averment*: 
»7«r#3a7.    hum.  1435* 

Spilman  contra,  cited  Co.  Ent.  305.  i  Ifi/l.  126.  Raynu  98^ 
Thai  where  there  ia  a  negative  and  affirmative,  you  muft  not 
conclude  with  an  averment.  Et  per  aarimnj  Generally  fpeak«> 
ing  it  is  (b^  and  if  the  plaintiff  here  would  have  been  contented 
to  have  repUed-  in  the  common  form,  non  corruptt  agnatumfmt 
modo  etfirma^  without  a  traverfe,  he  would  have  been  right  in 
concluding,  to  the  country :  But  wherever  you  add  a  traverfey 
there  muft  be  an  averment.     Ritfi.  689.    Lib.  placit.  156. 

The  plaintiff  prayed  leave  to  difcantinue ;  and,  being,  an  ad-  AdmiaUUitMr 
miniftrator,  it  was  granted  without  cofts.  ^aJJ^SL 

Held  contnrf  ia  C  F;  Bsmts  no.    Stc  Caf.  Nm^  Hardw,  70.    %  Bmiard.  K.  B.  154.   3  Baft 
Rep.  1584. 


Atklnibn  verfus  Atkinfon. 

LEAVE  was  given  to  plczdnon  eJlfaStum^  and  a  difcharge  I*l«^^«ikl^ 
by  a  eommiffion  of'  bankruptcy. 

Dominus  Rex  vcrfui  Charlefworth. 

INFORMATION  for  forging  a  warrant  of  attorney  to  Iflformatioit 
acknowledge  fatisfaclion  upon  a  judgment  of  Eafier  term.  JJSldfn An*twt 
And  after  ifiue  joined  the  record  appearing  to  be  of  Hilary  14. 
term,  the  information  was  amended  without  cofts  (the  pro-  Caf.  r«»f. 
fecutor  having  been  admitted  a  pauper)  and  without  giving  ^^^^i^yo^ 
Ac  defendant  leave  to  plead  de  novo  j  and  HIL  10  Ann,  Regina  •s*?* 
V.  Ssmmonds  was  cited,  where  the  title  of  an  aflfet  forth  in  an 
information  was  amended.     Sali.  47.   3  Lev,  347. 


llutcr 
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3Uter  vtrjiii  Swanti* 

Jh  Gmldhallf  coram  Raymond  C.J^ 

&£dS^^  A  ^'''^^N  "P^"  *^  ^^^^^  ^^  that  the  plaintiff  was  pofa 

j2^J^J22JJ5yjj  JljL  fcflcd  of  an  horfc  and  cart,  and  the  defendant  fo  violently 

laiY  jttftify  2a  beat  the  horfe,  that  the  plaintiff  was  deprived  of  the  ufe  of  his 

cHtece.  ^ju^  jm^j  jjQjfc  fQj.  fevend  days. 

The  defendant  pleaded  Not  guilty.  And  the  Chief  Juftice 
allowed  him  to  give  in  evidence  a  juftificatibn  for  beating  the* 
horfe,  viz.  that  the  plaintiff  put  his  cart  before  the  defendant's 
door,  and  prevented  a  car(  which  the  defendant  had  hired  from 
coming  to  take  his  goods,  and  therefore  he  whipt  the  horfe  to 
remove  the  cart.  And  the  Chief  Juftice  faid,  this  differed  tfiron^^ 
trefpafs  vi  et  armis  for  affaulting  a  man,  where  the  affault  is  a' 
caufe  of  a£lion  ;  but  here  the  auault  on  the  horfe  is  no  caufe  of 
aSion,  unlefs  accompanied  with  a  fpecial  damage.  And  there* 
fore  he  left  it  to  the  jury,  on  the  queftion  whether  defendant 
did  any  more  than  was  neceflary  to  remove  the  horfe  and  cart 
from  his  door,  or  beat  the  horfe  immoderately.  And  they 
Triddman  may  found  for  the  defendant.  He  faid,  if  a  hackney  coach  ftands 
remove  acoach  before  a  tradefman's  door,  and  hinders  cuftomers;  he  tnay 
^before  his  ja^fuUy  take  hold  of  the  horfcs  and  lead  them  away,  and  is  not 
boimd  to  t^ke  his  remedy  for  damages.     Strange  pr9  quer* 

Cole  verfus  Buckland, 

Fraftlce.  T^  H  E  fecond  fcire  facias  was  returnable  the  firft  day  of 

|»«fc*i»7oi  X     ^^  term,  and  a  week  within  term  the  bail  movea  to- 

ftay  the  proceedings,  on  the  common  terms  of  giving  judg- 
ment in  the  fcire  faciasy  and  taking  four  days  to  furrender  after 
affirmance  in  the  principal  caufe.  But  the  court  held  they 
came  too  late,  after  their  time  to  furrender  was  gone,  and 
would  not  revive  it  again  :  all  they  would  do  was,  to  ftay  thf 
fuing  out  execution  till  after  affirmance* 

Dominus  Rex  verfus  Wych. 

Se^nAnartwi  T  '^  ^^^  denied  to  read  a  quaker's  affirmation  oA  a  motion  for 
^ep*  X  ^^  information  for  a  mifdemeanor* 

?^^'  /  Broomy 


Trinity  Term  4  Geo.  a.  f^j^ 


Broome  verfus  Rice  et  al^     In  C.  B. 

IK  trefpajTs,  the  defendant  juftifies  under  a  diftrefs  for  rent,  ^^'^^^fe 
and  (hews  that  he  gave  notice  according  to  the  ad  of  Par-  pUintTflfi  c»«iX 
Iiament,  had  the  goods  appraifed  by  perfons  fworn  before  the  of  aaioii  it  Mn- 
headborough,  and  fold,  and  thefurplus  left  in  the  hands  of  the  ''^rt^JiJ^jj* 
conftable :  the  plaintiiF  replied,  iU  injuria  fua  propria  abfque  tali  wanli  foMol^ 
caufa:  and  on  the  trial  there  was  a  verdiA  for  the  defendant.  But  fuc,  which  i# 
upon  motion  the  court  fet  afidc  the  verdift,  and  ordered  judg-  ^"^^^'jQi 
ment  to  be  entered  for  the  plaintiff,  and  a  writ  of  inquiry  of  bcfetafide^u 
<iaiiiage8  to  iflue.     For  by  the  defendant's  own  {hewing  the  fale  ^  inquiry  ' 
cannot  be  juftiiied ;  it  appearing  there  was  a  conftable  prefent,  *    , 

io  diat  the  headborough  had  no  power  to  adminifter  the  oath, 
Viii  Cartbew  370. 

Coffin  verfut  (jyrDXitt* 

J  HE  defendant  was  convided  upon  the  black  a£l,   and  9^^*.^*^'* 
ordered  to  be  pardoned,  on  condition  he  tranfports  him-  charj^'a  ftjoil* 
And  the  ad  working  no  forfeiture  of  goods  or  land,  convia  with  pro* 
IVhiot  moved  for4eave  to  charge  him  in  a  civil  adion.     And  5^^*' 
upon  confideration,  that  it  was  not  to  hold  him  to  bail,  or  re-  BarnarT'iCi^i?* 
ftrain  him  from  performing  the  condition  of  his  pardon,  the  339*  34i*  356* 
court  gave  leave  to  charge  him  with  procefs,  that  the  plaintiff  ^^**  ^''  ^^^^ 
might  proceed  to  get  execution. 

Stonehoufe  verjus  MuUins. 

THE  plaintiff  in  7riW/jr  term  laft  brought  an  adion  of  Xn«(cape,there. 
efcape  againft  the  maHhal,  who  imparled  to  Michaelmas  £fore"aaum^* 
term,  and  then  pleaded  a  recaption  on  20th  of  Osiober.     The  brought. 
plaintiff  demurred.     And  judgment  was  given  for  the  plaintiff,  Barnard.  K,B# 
becaufeto  ouft  him  of  his  a£Hon  it  fhould  appear  the  recaption  ^^^ 
was  before  the  a<£lion  brought,  and  this  appears  to  be  long  after. 
3  A*  449  52.     I  Jon.  144.     Cro.  Jac.  6s7*     i  RoB.  Jbr.  8o8» 

It  was  alfo  held  that  debt  lies  by  i  ^.  2.  r.  12.  as  well  where  Debt  Uei  on 
the  efcape  is  negligent,  as  where  it  is  voluntary.  negligent  efcapc» 

King  verfus  Wilfon.     At  at  Guildhall. 

jyAYMOND  C.  J.  held,  that  a  parol  promifc  to  piy  the  debt  ^^^^  •^  P«* 
•^^  of  another  in  confideration  of  forbearance^  was  void  by  the  ^*'"*'* 
ftatute  of  frauds  and  perjuries^ 

Stonehoufe 
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Stonehoufe  verfus  Ewen, 

PER  curiam^  If  it  be  returned  to  an  elegit^  that  there  are  n<i 
lands,  the  (heriff  need  not  return  an  inquifition  i  for  the 
ufe  of  that  is  only  to  deliver  a  moiety  of^the  lands  by,  if  there 
are  any. 

Dominus  Rex  verfas  Inhabtlantes  de  *  Minchinhamptom 

Kt»4^  ^        -pER  curiam^  Renting  a  piece  of  pafture  ground  of  10  /.  fir 
^^^  ^'^'  "  *  ftttlcment,  but  not  renting  the  pafttuEO  of  a  picc^ 

/        ft  Seft;  Caf,  9i«  of  ground.  # 

/  pi- 93-  »^3- 

pi.  13a.   2  Bur.  Settl.  Caf.  316.  n.  318.  n, 

Dominus  Rex  verfus  Earl, 

Cofttnottobc  ^TpHERE  was  a  rule  for  the  profecutor  of  an  information 
paid,  by  aa  tw-     J^    ^q  pay  ^.^^5  f^  j^^^  going  cn  to  trial :  the  defendant  died 

^    ^*  before  they  were  paid.     And  it  Was  held  the  executor  could 

not  have  them;  nor  would  he  have*  been  liable,  if  the  teftatof 
had  been  ruled  to  pay  them. 

Cowper  verfus  Ofborne. 

CitjideratMrU  rT^HE  entry  of  judgment  was  nfo  r^  without  ^.  And 
w  weU  a»  c<mf  J^  objefted  by  Rteve  to  be  error.  Sed  per  Strange^  it  being 
^'  abbreviated  may  pafs  for  the  prefent  tenfe  of  the  indicative  mood 

of  the  paffive  wtrb^  ^con/uUratuTy  it  i$  C9nfidir§d\  and  the  judg* 

ment  was  affirmed. 

The  Mayor  of  Poole  verfus  Bennet. 

yt9ut  changf4«  rT^  H  £  a^on  was  laid  in  the  county  of  Poole^  and  for  a  duty 
^^m\^T^*^\      A    claimed  to  be  due  to  the  corporation ;  and  on  my  motion 

347.  d.V;.     but         .-^  ,  ,  TT  n'  -  '         '^   /It 

aotS.  p.  the  venue  was  changed  to  Hampjhtre^  it  appearmg  mamfeftly 

there  could  be  no  fair  trial  in  Poole. 


*  The  editor  of  the  Scffioni  Cafet  17509  has  been  veiy  carekfs  in  relation  to  thlf 
cafcy  which  he  has  given  in  two  different  parts  of  his  fecond  Tolume :  but  has  vfr/ 
ImptrfeBU  tranfpojtd  tbtm  \  in  p*  163,  ne  has  reported  the  motion  of  £•  term, 
3  Geo.  11.  when  Mr*  SuenteiC%  firil  obje£^ion  w.as  over>ruled ;  in  p.  9i>  he  had  be- 
fore reported  the  fubfet^uent  obje&ion,  taken  by  Mr.  Stte^msy  in  the  following  ternit 
7.  3  &  4  Geo.  II.  which  was  an  obje^ion  to  the  original  order,  for  want  of  an  ad- 
judication  (Bur.  SetU  Caf.  316.  n.)  upon  which  ob)edion«  both  orders  were  quaflied» 
In  truth  he  docs  not  perceive*  that  they  are  different  branches^  of  the  iame  otSk  \  aoT 
has  he  given  them,  the  fame  name.     Bur.  SctU  Caf.  319* 

I  ChUd 
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Child  ct  al'  verfus  Hardyman. 
At  Guildhall,  coram  Raymond  C  J, 

ACTION  for  linen  fold  to  the  defendant's  wife.     Upon  Whatelope- 
non  alTumpfit^  the  delivery  was  proved.     And  the  defend-  "l**"^  preventi 

J     I.  ^/i!      I.    J  I-      J-  11  x>r       the  hufoand* 

Unt  proved  that  Ihe  had  lived  \n  a  very  lewd  manner ;  one  Mr.  being  charged 
Nott  frequently  coming  to  her  at  her  huftand's  houfe,  and  they  ^'th  debts  con- 
were  locked  up  together  in  a  bed-chamber  ;  and  other  indecen-  ^^^  ^^  ^* 
cies  pafled  between  them.     And  it  was  alfo  proved,  that  fhe 
fcveral  times  went  to  the  houfe  of  this  Nott,  a  gentleman  in 
Wiltjinre,  who  lived  witjiin  three  miles  of  the  defendant's  houfe. 
It  did  not  appear  farth^  than  that  he  difliked  her  going  and 
ftaying  at   Mr.  Notfs.     But  under  thcfe  circumftances  they 
continued  to  live  together.     Afterwards,  on  the  i8th  oi  O^Iober 
1726,  flie  went  away  from  him,    and  went  to  Marlborough^ 
where  (he  refided  for  fome  time.     But  after   the  leaving  her 
huiband's  houfe  it  did  not  appear  that  (he  ever  faw  Mr.  Nott, 
or  lived  in  a  lewd  manner.     After  fome  time  fhe^  fent  Lucas  an 
attorney  to  her  huftand,  to  defire  that  he  would  receive  her 
again  ;  the  hulband  told  him,  that  if  fhe  came  again  (he  fbould 
never  fit  at  the  upper  end  of  his  table,  nor  have  the  government 
of  the  children,  but  (hould  live  in  a  garret.     Then  Lucas  pro- 
pofed  to  him,  to  make  her  an  allowance,  and  propofed  about  80 /• 
or  100  /.  per  annunij  he  being  worth  about  5  or  600/.  per  annum. 
But  that  was  not  complied  with  ^    and  afterwards  (he  came  to 
Londony  and  bought  the  linen  to  the  amount  of  53  /. 

Chief  Juftice  Raymond  was  of  opinion,  that  the  plaintiiF 
(hould  be  called.  And  accordingly  he  was  noiifuited.  He 
held,  if  a  woman  elopes  from  her  hufband,  though  (he  does  not 
go  away  with  an  adulterer,  or  in  an  adulterous  manner;  the 
tradefman  trufts  her  at  his  peril,  and  the  hufband  is  not  bound. 
And  this  had  been  fo  adjudged  in  two  or  three  cafes..  Indeed  if 
he  refufc  to  receive  her  again,  from  that  time  it  may  be  an 
anfwer  to  the  elopement.  In  this  cafe  he  does  not  abfolutcly 
refiife  to  receive  her  again ;  but  that  (he  fhould  neither  fit  at 
his  table,  nor  have  any  government  of  the  children,  but  (hould 
be  kept  in  a  garret ;  and  (he  deferved  no  better  ufa^e.  And 
the  plaintiff  was  nonfuit. 
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Sir  Robert  Raymond,  Knt.  Lor  J  Chiefs ufiice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knf. 

William  Lee,  Efq; 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  JE/^;  Solicitor  General. 


Palmer  verjus  Wadbrooke- 

Nut  guilty  and 

a  jtfltihc  :tion 

not  jllowed  tobCH.*        \    r       '         /•«•  n9«^ 

pleaded.  in  defence  of  his  mafter  s  barge,     wmcn  was  denied  as  be- 

Barnard.  K.  B.  ing  contradiftory. 

« 

Bercbere  et  al*  verjui  CoHbnr 

Bail  may  be  put    fTPlHE  defendant  prevailed  with  Collin%  and  Bevan  to  be- 
\  ^^^T  '!"^""'     1     come  bail  for  him  to  the  fheriff  in  300/.  at  the  return  of 

the  defendant  s       i**".!  \     r  tj«  i*^  -     \     "i     \ 

ionfcnc.  "^^  wi^  ^^y  went  before  a  Judge  in  order  to  put  in  bail  above 

And  the  defendant  himfelf  appearing,  and  infifting  that  no  bail 
fhould  be  taken,  the  Judge  refufed  to  do  any  thing  in  the  mat- 
ter. Whereupon  I  moved  the  court,  that,  to  prevent  fo  palpa^ 
ble  a  fraud,  the  bail  might  be  permitted  to  perform  the  con- 
dition of  their  bond,  by  putting  in  bail.  And  leave  being 
given  fo  to  do,  the  bail  was  put  in  before  a  Judge,  and  the  next 
ciay  the  bail  took  up  the  defendant,  and  furrcndered  him  in 
discharge  of  thcmfclves.. 

Andrews^ 


•  r  «  ••    • 
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Andrews  verfus  Dingley. 

X^TRANGE  moved  to  quafb  a  fpecial  capias  that  was  te/le  Quafliingwriu 
^17  June\z&j  the  caufe  of  a6lion  appearing  on  the  face  of '^*  ^oyx  dtLit* 
it  toaril'e  21  September2Sx.tr.     But  the  court  faid,  quafhing  was  Barnard.  K.B. 
not  ex  debito  jujiitiaej  and  therefore  they  would  givje  the  plain-  368.  S.  C.  & 
tifF  an  opportunity  to  fet  it  right  if  he  could,  by  filing  a  bill  ^*  ^* 
«s  of  this  term. 


Ritfon  'derfus  Francis  bail  of  Nafh. 


AFTER  judgment  on  fcire  facias  againft  bail,  Agar  moved  PraaSce. 
toftay  execution,  the  principal  having  brought  error,  and  Barnard.  K^B, 
the  bail  undertaking  to  pay  the  condemnation  money  and  the  ^^^' 
cofts  on  ^^  fcire  faciiu  in  four  da}rs  after  affirmance  :  but  in 
this  cafe  there  beikig  no  bail  on  the  writ  of  error,  the  court 
made  the  bail  undertake  alfo  to  pay  the  cofts  on  the  writ  of 
error,  in  cafe  the  judgment  was  affirmed  :  and  faid,  it  was  a 
favour  they  were  afkmg,  and  they  would  make  them  fubmit  to 
equitable  terms* 


Worley  verfus  Glover.  ti  o.  c.  19. 

PER  curiam^  On  the  late  aft   12  Geo.  i.  r.  29.  which  re-  Praftkeon 
quires  the  procefs  to  be  fervcd,  it  is  notnecelfary  to  (hew  pj^c"!/^^" 
the  party  the  original  writ,  as  you  do  on  fervice  of  rules.    The  Barnard.  K.  B. 
a6t  only  requires  him  to  be  ferved  with  a  copy,  which  is  the  |7*« 
fame  as  if  it  had  faid  deliver  a  copy.     Strange  pro  def,  afn«»4 


Dominus  Rex  verfus  Elford. 

AFTER   a   mandamus  was  taken  out  under  feal  of  the  c^mv^r/. 
court,  the  defendant  (being  the  country  attorney)  found  C'^^<*  *"  ^^' 
a  fault  in  it,  and  altered  it  before  he  delivered  it  to  the  party  *'**'  **' 
to  whom  it  was  direvfted.     And   for  this  an  attachment  was 
granted.     And  upon  his  fubmiifion  and  paying  cofts  he  was 
difchargcd.     After  this  he  was  indicled  before  the   Judges  of 
affize  at  Exon  for  a  forgery.      And  upon  thcfe   circumftanccs 
he  moved  for  a  certiorari,  but  the  profecutur  iiot  confenting, 
the  court  refufed  to  grant  it. 


3  L  2  Winter 
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Winter  \>€rfus  Slow. 

Famwd  K  B  (^\  ^  ^  niotion  to  ftay  the  plaintiff's  proceedings  as  a  paupers 
3; 5,  *  '  '  V-^  ^^^^  ^^  ^"^'^  cofts  ill  a  former  a6tion,  wherein  he  was  non- 
fuited:  it  appeared  that  the  nonfuit  was  upon  a  flip  of  the 
attorney's,  and  not  upon  the  merits  of  the  caufc ;  which  the 
defendant  might  have  gone  into  notwithftanding,  if  he  would; 
The  court  thought  this  was  not  vexatious,  and  therefore  rc- 
fufed  to  ftay  proceedings. 


Mallory  verfus  Jennings. 

Wantofa.»rit  J  JPON  dcbatc  it  was  hcld,  that  the  want  of  a  writ  of 

aidca.  V/     enquiry  is  aided  by  the  ftatute  of  jeofails;  though  it  was 

Barnard.  K.  B.  infiftcd  to  bc  fuch  a  fault  as  could  not  happen  in  the  cafe  of  a 

X^'  I     A,  verdict. 

riLz^ib.  162. 

Dupleflls  verjui  Chalk. 

^"i'^'^':  ^  "l  ^  E  B  T  for  rent  laid  in  London  on  a  parol  demifc  of  lands 
s!'c!&  S.  p!  1  J  i^i  ^''f^t  \  and  the  court  rcfufcd  to  change  the  vcnue^  fay- 
Rarrurd.  R.  B.  ing  they  ncver  do  it  in  debt. 

379- 

Between  the  PariCics  of  Hanmcr   in  com*  Flint    and  Elldf- 

mere  in  com'  Salop. 

Whar  a  furi-      T  T  P  O  N    a  fpecial  order  of  feffioas,  the  cafe  flated   was, 

im^Uc'firT**    V>'    ^^^^    Randal  Fidian  being    unmarried,    and  having  no 

y^r?  child,  was  hired  into  Hanmer  for  a  year,  and  ferved  the  fame: 

I'arnard.  K..  B.  that  aftcTwartls  in  1718,  he  being  ftill  unmarried,  and  having 

TsciT.  Car.         '^^   child,   was   hired    into  Ellejmere  in   Salop^    to  fcrve    from 

166.         '        Lady^doy  to  Chrijimai  following,  (which  he  didj  and  was  then 

hired  again  for  a  year  by  the  fame  mafter,  and  ferved  to  the 

end  o^  Aitiy.      And  the  feflions  adjudged  it  no  fcttlcmcnt,    and 

icjir  hirn  to  lLir.mn\ 

Strar^f  rncved  to  quafh  the  order,  there  being  in  the 
I'tfcRep.  v/ijole  a  iVrvicc  for  a  year  in /i7/^////rf',  and  that  is  enough  to 
3»^'  latisfy  the.  (tatuic,  which  requires  boih  a  hiring  and  fervice  for 

a  yo:ir.       And  cite  J  the   cafes    of   Overton  v.  Stcventon^     HtL 


\A»  R'4vin» 

1CI2. 


10  jy,  3.  and  Rex  v.  Inhabitantes  di  Brighttvcll  in  conC  Eerks^  in 
b<.th  v\/iich  it  is  held,  that  the  fervice  for  a  year  need  not  be 
f! 'di<-  r.ime  identical  year  for  which  the  hiring  fr.r  a  year  was. 

.All.!  itjjoij  tiic  autiioricy  of  tht.'e  cafes  the  court  held   it  a    fi-t- 
tj\-!n.:;it  in  Klljmtrc^    aiid   qualhed   the  order   of  fclTioiis,    that 

•flicijuJgcd  it  other wiic. 

Robinfon 
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Robinfon  ct  al*  Creditors  of  Dr.  Tonge  vfrjus  Tonge  ct  al*. 

In  Cane*. 

UPON  debate  it  was  held,  that  an  zdvowfon  in  fee  was  AlvowfanU 
real   aiTets    in^  the  hands  of   the    heir   for    payment  of  *'^-'^*' 
dcD^ii.   I  Jan.  24.    And  the  decree  vfus  aliinned  in  the  floufe  ^Js'.^^''^' ^*^^* 

of  Lords.  ';Vin.Abr.i45. 

pi.  2S« 

Dr.  Gooche  verfus  The  Blfhop  of  London. 

THE  bifliop  libelled  in  the  fpiritual  court,  fuggefting  that  Salt  may  hr  in 
Y)t.  Goochcy  as  arch-deacon  of  £.yV'Ar,  te^etur  Joluere  \oL  ^^^  ^^^^^'^^^ 
due  to  the  bifliop  as  a  prcftation^  for  the  excrcifc  of  irib  exterior  ^"^^^  ^^^^  ^ 
junldidtion. 

Reeve  moved  for  a  prohibition,  alleging  that  they  had  pleaded 
there  was  no  prcfcription  ;  and  then  that  being  denied,  a  pro- 
hibition ought  to  go  tor  defeat  of  trial. 

E  contra  it  was  argued  by  Henchman  ct  c!l\  that  the  libel  be- 
ing general,  it  mufl  not  be  taken  that  they  go  upon  a  prefcnp- 
tion  ;  but  it  is  to  be  confidered  in  the  (ame  light  as  the  com- 
{no|3  cafe  of  a  penfion,  which  is  iueable  for  in  the  fpiritual 
court :  and  the  nature  of  the  demand  ihews  it  muft  have  its 
original  from  a  coinpofition,  it  being  a  recompcnfe  for  the 
arch-deacon's  being  allowed  to  exercife  a  jurifdiction,  which 
originally  did  belong  to  the  ordinary.  2  Cro.  666,.  Sali.  58. 
Cro.  Eliz.  675.     2 -/«/'?•  491- 

Et  per  curia jn^  They  may  certainly  intitle  thcmfelvcs  ab 
antiquoj  without  laying  a  prelcription.  And  as  they  have  only 
laid  it  in  general,  there  is  no  ground  for  us  to  interpofe,  till  it 
appears  by  the  proceedings,  that  a  prcfcriptive  rijjht  will  come 
in  queftion  :  if  they  join  iflue  on  the  pica,  it  will  then  be  pro- 
per to  apply  ;  but  at  prefent  there  ought  to  be  no  prohibition. 


Dominus  Rex  verfus  Wildman.  , 

AMaidamus  was  granted  to  TVildmmi  on   my  motion,  re-  ManHamusto 
quiring  him  to  deliver  to  the  con-pany  of  blackfmiths  nil  thcdc  kofa 
books,  papers,  i^c.  which  he  had  in  his  cuttody  by  virtue  of  J**r/b  ;LV  to' 
being  their  clerk,  from  which  office  he  had  been  removed.  tht-  to-u.^m;. 

Barn  at  a*  K>  B. 

3  L  3  The  ^'"- 


/ 
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T^fandamui  muft  The  officer  took  the  rule  to  deliver  them  to  the  new  elcrk  ; 
cordin/to"the'  ^"^  ^^  mandamus  was  made  out  right,  as  I  moved  for  it :  how-r 
rule  ever  it  varying  from  the  rule,  the  writ  was  fuperfcded,  and  \ 

afterwards  moved  and  obtained  a  new  one. 


Where  crrAr 
abates  by  the  zQ. 
of  the  pUintift" 
execution  ihall 

go.         /' 
Barnvfl.  K.B« 
403. 


Bmkrupt  Jlf- 
charged  for 
faults  in  the 
comn^itment. 
Seff.Caf.  331. 

SI.  164. 
tarnardf  K<B. 
398, 


Buller  verfus  Lufitano  de  Pinna. 

A  Writ  of  error  brought  by  a  feme  fole  abated  by  her  mar-« 
riage,  and  then  (he  and  her  hufband  bring  a  fecond  ;  and 
t«ie  court  gave  leave  to  take  out  execution,  it  being  a  delay  oc- 
cafioncd  by  the  ad  of  the  plaintiiF  in  error.  I  Mod.  7.i^^ 
I  Vent.  100* 

Doininus  Rex  verfus  Solomon  Nathan, 

TH  E  defendant  was  committed  by  the  commiflioners  of 
bankrupt,  who  in  their  warrant  recite  that  he  had  been 
cjC^imincd  before  them  upon  his  oath,  upon  which  examination 
he  had  notorioufly  prevaricated ;  they  therefore  commit  him 
without  bail  or  mainprise,  until  he  (hall  make  ^  full  and  true 
difclofure  and  difcovery  of  his  eftate  and  effgdls,  or  be  other- 
wife  delivered  by  ^ue  courfe  of  law, 

,  Upon  a  habeas  corpus  it  w^s  moved  that  the  defendant  might 
be  difcharged.  i,  Becaufe  the  ftatute  ijac.  i.  c.  15.  requires 
there  (hould  be  interrogatories  exhibi^:ed  for  his  examination, 
that  fo  he  may  have  time  to  confider  of  his  anfwer,  and  it  cari 
then  appear  to  the  court  whether  he  is  bound  to  anfwer.  Perhaps 
this  prevarication  might  b^  in  a  matter  they  had  no  power  ta 
inquire  into.  2.  Prevaricated  is  too  loofe  an  cxpreffion  :  he 
might  prevaricate,  and  yet  give  a  full  anfwer  at  laft.  3,  Or  b^ 
othetwfe  difcharged  is  wrong.     Salk.  351,  348. 

Et  per  curiam^  Interrovatoriei  are  a  term  known  in  law,  ancj 
import  that  the  queftions  are  put  in  writing.  And  Holt  held 
^hc  bankrupt  ought  to  have  a  copy,  and  time  to  confider  of 
|)is  anfwer.  It  is  very  dangerous  to  let  people  depart  from  the 
words  of  the  aft,  where  thcfc  fpccial  authorities  are  given. 
And  this  commitment  not  pursuing  the  wordsj^  the  prifoncr 
muft  be  difcharged.     Strange  pro  dcfcridcntc. 


Johi\ 
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John  Giles's  cafe* 

MR.  R/rus  moved  for  a  matidamus  th  the  iufticcs  of  the  Mardsmvi  liw. 
Q\ty  oUyorcefler^  to  grant  a  licence  to  GiUs^  to  keep  n^JcncI  S^ keep 
an  aie-houlc  :  inlifting  that  it  being  within  a  city,  the  *  2  Geo.  2.  an  aichouiit, 
r.  28.  did  not  extend  to  it.  ^^'^''' l^^'   „ 

Barnard.  K.  B. 
402. 

Strange  contra  infifted,  that  it  was  difcretionary  in  the  ju-  •  lOeo.!,  c.*8. 
fticcs  ;  and  cited  Salk.  45.  that  no  appeal  lies  from  the  denial  [d^b  V6  "clvVi^ 
of  a  licence  ;  and  if  the  owner  be  committed,  the  want  of  a  c.  sificd.  ^'.' 
licence  can  only  come  in  queftion,  and  not  the  reafon  vA\y 
it  was  denied. 

Et  per  curiam^  There  never  was  an  inftancc  of  fuch  a  man^ 
JamuSf  and  therefore  we  will  not  grant  it. 


Jofbua  Cornwal's  cafe. 

HE  was  indidcd  with  another  perfbn  for  burglary.     And  ^^T""*.  ^^^  »'*    ' 
upon  the  evidence  it  appeared  that  he  was  a  fcrvant  in  ^ilry^in  bith."'" 
ihe  houfe  where  the  robbery  was  committed,  and  in  the  night-  SecH.  H.  p.c. 
time  opened  the  ftreet-door,  and  let  in  the  other  prifoncr,  and  5  S3- 
fliewcd  him  the  fide-board,  from  whence  the  other  prifoncr  i'n  notc«/'^^^ 
took  the  plate  :  then  the  defendant  opened  the  door  and  let 
him  out ',  but  the  defendant  did  not  go  out  with  him,  but  went 
to  bed. 

Upon  the  trial  before  Lord  Chief  Juftice  Raymond^  Jufticc 
Dennifon  and  Baron  Comyns  at  the  Old  Bailey ^  it  was  doubted, 
whether  this  was  burglary  in  the  fervant,  h^  not  going  out 
with  the  other  :  and  it  being  laid  down  in  H.  P.  C,  81. 
Dalt.  317.  that  it  is  not  burglary  in  the  fcrvant  j  the  Judges 
ordered  it  to  be  found  fpecially.  And  afterwards  at  a  meeting 
of  all  the  Judges  at  Serjeant^ s-Inn^  they  were  all  of  opinion  that 
it  was  burglary  in  both,  and  not  to  be  diftingui(hcd  from  the 
cafe  that  had  been  often  ruled  and  allowed  in  the  fame  page  in  • 
Haley  that  if  one  watches  at  the  ftreet  end  while  the  others 
go  in,  it  is  burglary  in  ail :  and  upon  report  of  this  opinion 
the  next  fcifions  the  defendant  was  executed. 


3  L  4  Mary 


Mary  Freeman  alias  Talbot's  cafe. 

&  II W,  3.    O  HE  was  comimitted  by  feveral  juftices  of  the  peace,  being 

'*•  O  taken  on  a  general  privy  fearch,  and  charged  on  oath  to 

i^n.^c.  2v     ^  *  loofe,  idle  and  diforderly  peribn  ;  and  the  commitment 

:be  jufticet     required  her  to  be  kept  to  hard  labour  till  the  hrft  day  of  the 

lave  P***^.  ^  next  general  quarter- fefTions  :  and  upon  confideration  of  all  the 

uSuriaie tnd   flatutes  relating  to  this  matter,  which  are  39  EL  c» 4.   ijac,  i. 

diforderly  per-    c.  7.      7  Jac,   I.   c.  4.       13  fsf  I4  Car.  2*   C.  I2.   §  16*      II    W 
**"*•  12  ff^'  3.  c.  18.      I  Ann.  c.  13.      12  Ann.  r.  23*  the  commit-r 

ment  was  held  to  be  good,  and  the  prifoner  remanded.  Strange 

pro  dcfcndcnU* 

Fuller  verfus  Jocelyn. 

Judgment  may  T  AD  Y  Twifdcn  (the  defendant's  teftatrix)  9  February  1729^ 
te  entered  on  a  J^  gave  a  warrant  of  attorneys  to  confefs  a  judgment. 
wy^fter^tWe^*^'  1 8  April  1730  ftie  died,  and  the  judgment  was  figned  2?d  of 
death  of  the  April^  as  a  general  judgment  of  Eajier  term,  which  began  the 
r'^K  A  d  ^5^'  ^^^  upon  motion  to  fet  it  afide,  it  was  infifted,  that 
^41*309.  ^  *  ^y  ^^  death  of  ihe  party  the  warrant  was  countermanded, 
ftarnard.  K.  B.  j  f^ent.  3 10.  Saik.  399.  Co,  Lift.  52.  b.  For  it  is  confidered 
l^c      8  **  given  only  in  eale  of  the  party,  to  excufe  her  perfonal  ap-f 

404.'  s.  C.  pearance  in  court,  and  the  attorney  cannot  do  more  for  her 
Caf.  temp.  ;han  fhe  could  for  herfelf.  And  this  is  by  relation  to  divcft  a 
Hardw.  158.      right  legally  vefted  in  the  executor,  who  in  confidence  of  the 

goods  may  have  advanced  money  out  of  his  own  eftate. 

But  the  court  faid,  that  the  cafe  of  Oates  v.  Woodward^ 
Salk,  87.  2  Mod.  Caf,  93.  was  not  to  be  got  over  ;  and  that  it 
being  the  courfe  of  the  court  to  enter  the  judgments  as  of  the 
firft  day  of  the  term,  they  could  not  alter  it  on  confideration 
of  the  circumftances  that  attend  a  particular  cafe  :  befides  this 
feems  to  be  eftabliftied  by  the  ftatute  of  frauds,  which  pro- 
vides for  purchafers,  but  has  given  no  remedy  for  this^ 

Dominus  Rex  verfiLi  Johanncm  Huggins,  Arm", 

Special  verdia  'TT^HE  defendant  flood  indicted  before  the  juftices  of  oyer 
In  murder  €t        J^      and  terminer  at  the   Old  Bailey ^  and  the  indiftment    fet 

^U.Kiymfs:^-  ^^^^^'  ^^^^  7^^^^  ^"^"^i^"^^  I  O^oher  12  Geo.  i.  and  long  before,^ 
foft.  Rep.  322.  and  until  i  January  following.  Was  warden  of  the  Fleets  and 
Bar.iar J.  K.  B.  had  the  care  4nd  cuftody  of  the  prifoners  committed  thither. 

jiu^ib.  X77.  A  na^ 
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Thzt  James  Barms  was  his  fervant,  employed  by  him  in  taking 
care  of  the  prifoncrs.  That  Barnes  being  a  perfon  of  a  cruel 
nature  and  difpofition,  did  i  November  12  Geo.  i.  make  an  af- 
fault  upon  EJrdiard  Arne  then  a  prifoner  in  the  Fleet,^  and  feloni* 
oufly  took  him  againft  his  will,  and  carried  him  to  a  new* 
built  room  in  the  prifon,  where  he  kept  him  fix  weeks  with* 
out  fire,  chamber-pot  or  clofe-ftool,  the  walls  being  damp  and 
unwholefome,  and  the  room  built  pvcr  the  common  ihore. 
That  at  the  time  of  fuch  imprifonment  Barnes  and  Huggins 
knew  the  room  to  be  as  before  defcribed.  That  Jtme  by  reafon 
of  his  imprifonment  in  the  faid  room  llckened,  and  by  durcfs 
thereof  died ;  and  that  Huggins  was  aiding  and  abetting  Barnes 
in  committing  the  faid  felony  and  murder. 

The  defendant  Huggins  only  was  taken,  and  having  pleaded 
Not  guilty,  the  jury  find  this  fpecial  verdift. 

That  Qiieen  Anne  by  letters  patent  under  the  great  feal  dated 
%ljui)  12th  of  her  reign,  conftituted  Huggins  warden  of  the 
Flut  during  his  life,  to  be  executed  by  himfelf  or  his  fufHcient 
deputy  or  deputies.     That  from  the  date  of  the  letters  patent 
until  I  January  12  do.  i.  the   defendant  was  warden,    and 
Thomas  Gibbon  all  the  faid  time  his  deputy,  and  aded  as  fuch. 
That  James  Barnes  was  the  fervant  of  Gibbon^  and  a£led  in  the 
care  of  the  prifoners,  and  particularly  of  Edward  Arne.     That 
Barnes^   j  September  12  Geo,  i.  aiTaulted  ^r/;r,  and  felon  ioufly 
put  him  mto  a  room  (which  is  found  to  be  as  defcribed  in  the 
indictment)  and  kept  him  there  forty-four  days  without  fire, 
chamber-pot,  or  clofc-ftooI,  or  fuch  like  utenfil.    That  Barnes 
knew  the  room  to  be  fituate  as  in  the  indiAment,  and  that  it 
was  unwholefome  ;  and  that  for  fifteen  days  at  leaft  before  the 
death  of  Ame^  Huggins  knew  the  condition  of  the  room,  but 
whether  he  knew  it  before,  penitus  ignorant.     That  by  durefs  of 
the  imprifonment,  Arnc,  10  September^  became  fick,  and  lan- 
guifhed  till  20  O^ober  following,  upon   which  day  he  died  by 
durefs  of  the  faid  imprifonment  in  the  faid  room.     That  fifteen 
days  at  leaft  before  his  death  Huggins  was  once  prefent  at  the  faid 
prifon,  and  faw  Arne  under  durefs  of  the  faid  imprifonment,  and 
turned  away,  and  at  the   fame  he  fo  turned  away  Barnes  fliut 
the  door,  and  Arne  continued  in  the  room  till  he  died.     That 
during  the  time  that  Gibbon  was  deputy,  Huggins  fometimes 
aded  as  warden.     But  whether  he   be  guilty  of  the  murder  of 
Eiward  Arne  is  the  doubt  of  the  jury  ;  on  which  they  pray  the 
advice  of  the  court  j  etji  pro  Rege^  pro  Rege  j  etfipro  defendentc^ 
pro  defendente. 

This  verdiil  was  removed  at  the  prayer  of  Mr.  Attorney 
Jqto  B.  R.  and  there  argued  by  Mr,  lytUes  and  Scrjosint  Eyre  j 

after 
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Barnes  to  be  his  fervant,  but  the  vcrdift  finds  he  was  the  fcr- 
Vaiit  of  Gibbon.  The  whole  charge  in  the  verdi£t  againft  the 
prifoner  is,  that  for  fifteen  days  before  Arm's  death,  he  knew 
what  fort  of  room  he  was  in  :  that  he  once  faw  him  under  the 
durefs  of  imprifonnient  that  Barnes  had  put  him  in  :  and  that 
during  the  time  Gibbon  was  deputy,  Huggins  fometimes  aded  / 
as  warden.  But  notwithftanding  thefe  circumftances  which 
are  found  againft  the  prifoner  at  the  bar,  we  are  all  of  opi-« 
nlon,  he  is  not  guilty  of  murder. 

It  is  a  point  not  to  be  difputed,  but  that  in  criminal  cafes 
the  principal  is  not  anfwerable  for  the  aft  of  the  deputy,  as  he 
is  in  civil  cafes:  they  muft  each  anfwer  for  their  own  afts, 
and  ftand  or  fall  by  their  own  behaviour.  All  the  authors  that 
treat  of  criminal  proceedings,  proceed  on  the  foundation  of 
this  diftinftion  ;  that  to  afFeft  the  fuperior  by  the  aft  of  the 
deputy,  there  muft  be  the  command  of  the  fuperior,  which  ia 
pot  found  in  this  cafe. 

The  durefs  in  this   cafe  confifted  in  the  firft  taking  him 
againft  his  confcnt,  and  putting   him  in  that  room,  and  the 
keeping  him  there  fo  long  without  neccflaries,  which  was  the 
occafion  of  his  death.     Now  none  of  thcfe  circumftances  are 
found  as  againft  the  prifoner.     The  jury  docs  mot  fay  he  di- 
rt'fted  his  being  put  into  the  room,  that  he  knew  how  long 
he  had  been  there,  that  he  was  without  the  ncceflarics  in  the 
indiftment,  or  was  ever  kept  there  after  the  time  the  prifoner 
faw  him,  which  was  fifteen  days  before  his  death.     And  as 
thefe  are  circumftances  found  againft  Barnesy  and  not  againft 
Huggins ;  and  as  in  thefe  cafes  the  court  is  never  to  intend  any 
thing,  but  muft  found  their  judgment  on  the  fafts  as  ftated  in 
the  fpecial  verdift,  and  on  them  only ;  there  can  be  no  colour 
to  think  one  equally  guilty  with  the  other.     The  only  circum- 
ftance  relied  upon   to  fupply  all   this  is,  the  prifoncr's  being 
once  at  the  prifon  where  he  faw  the  deccafed  under  the  du- 
refs, and  turned  away.     But  furely  the  bare  being  prefent  can 
never  amount  to  an  aiding  and  abetting.     He  faw  him  there, 
it  it  true  J  but  dqes  that  infer  he  knew  how  it  was  occafioned, 
or  confsntcd  to  the  continuance  of  it  ?  It  is  very  material  in 
this  cafe,  that  the  durefs  by  which  this  unfortunate  man  camo 
to  his  end^  could  not  be  l^own  by  a  bare  looking  in  upon 
him  :  he  could  not  know  he  was  there  againft  his  confcnt,  he 
could  not  by  feeing  him  know  the  length   of  his  confinement, 
or  how  long  he   had  been   without  the  decent  neceflaries  of 
life  :  and  it  is  likewife  material,  that  no  application  is  found 
to  have  been  made  to  the  defendant,  whjch  perhaps  might  have 
filtered  the  cafe. 

Thefe  circumftances,  taking  them  all  together,  arc  a  very 
(lender  evidence  of  a  cqi^fent   'ix\   the  prifoner  to  the  durefs  : 

though 
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though  this  I  mud  fay,  that  were  they  ever  fo  ftrong  an  cvi- 
dence  of  confent,  they  will  not  be  AiiHcicnt  for  us  to  ground 
a  judgment  upon :  we  are  to  determine  upon  facVs,  and  not 
on  evidence  of  facSs;  fo  is  Kelyng  78,  iii.  where  it  is  founds 
that  Plummer  uifcharged  the  fuzce,  but  not  that  he  difcharged 
it  agalnfi  the  King's  ofHcers;  and  the  court  could  not  take  it 
that  he  did.  It  would  be  the  moft  dangerous  thing  in  the 
world,  if  we  fhould  once  give  into  the  do<Strine  of  inferring 
fa£b  from  evidence  \  which  is  the  proper  bufincfs  of  a  jury, 
and  not  of  the  court. 

But  it  is  objected,  that  though  the  prifoncr  had  made  a  de- 
puty, he  had  ftill  the  infpedlion  of  the  gaol  ;  and  for  the  time 
he  was  there,  the  power  of  the  deputy  ceafcd.  To  this  I  an- 
fwcr,  that  there  is  no  cafe  in  law  which  proves,  that  the  ac- 
cidental prefence  of  the  principal  amounts  to  a  revocation  j 
and  in  reafon  it  ought  to  be  conilrued  fuch  a  coming,  as  ihews 
he  intended  to  take  upon  himfelf  the  execution  of  the  office. 
If  a  diifcifee  comes  to  dine  with  the  dilTeifor,  that  will  not 
^mount  to  an  entry. 

It  is  likewifc  infifted  on,  that  in  many  cafes  a  pcrfon  who 
is  abfcnt  when  the  murder  is  committed,  may  neverthclefs  be 
an  aider  and  abetter  ;  and  the  cafes  were  put  of  laying  poifon, 
putting  a  child  in  a  hog-ftye,  covering  it  with  leaves,  or  leav- 
ing a  fick  man  in  the  cold,  by  which  he  dies,  which  are  all  to 
be  met  with  in  Kelyng.  Now  as  to  thcfe  cafes  I  muft  ob- 
ferve,  that  in  every  one  of  them  the  perfon  abfcnt  did  the  aft 
which  was  the  occafion  of  death  \  whereas  here  the  aft  is  found 
to  have  been  done  by  another. 

It  was  further  obferved  upon  this  head  of  abfcnce,  that  in 
Staunf,  17.  Cromp,  24.  b.  the  cafe  is  rultd  to  be  murder,  of 
letting  a  mifchievous  bead  go  abroad,  which  happens  to  kill  a 
man.  But  furely  that  is  laid  down  too  general  in  thofe  books : 
and  it  would  be  very  hard,  if  a  man  takes  a  rcafonable  care 
to  keep  up  the  beaft ;  that  he  fhould  be  anfwerable,  ii'the  bcaft 
fliould  break  out  witliout  his  knowledge  or  confcnt^ 

There  is  but  one  thing  more  that  was  prefled  by  the  King's 
counfel,  viz,  that  fmcc  it  was  determined  in  Oneby*s  cafe,  that 
it  is  not  necelTary  for  the  jury  to  find  malice,  why  is  it  more 
necefiary  to  find  the  prifoner's  confent  ?  To  this  I  anfwer,  that 
malice  is  matter  of  law  arifing  from  a  legal  conftruftion  of  the 
aft  ;  and  from  the  aft  of  the  party  the  law  has  always  con- 
ftrued,  whether  there  was  malice  exprefs  or  implied  :  but 
confent  is  an  aft  of  the  mind  :  a  fudden  killing  is  con- 
ftrucd  to  be  malicious,  though  there  is  no  time  for  any 
confent.  *  Thefe  are  the  rcafousi  which  induce  us  to  determine 

that 
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Aat   upon  this  vcrdi(Sl  the  prifoner  at  the  bar  is  Not  guilty 
ofiflie  murder  of  Edward  Arne. 

But  then  upon  the  argument  of  this  caufe  a  difSculty  arofc, 
what  the  court  fliould  do  in  this  cafe,  fuppofinj^  the  verdift 
to  be  too  incertain  to  found  any  judgment  upon.  It  will 
therefore  be  neceflary  further  to  confidcr :  i.  Whether  this  is 
an  incertain  verdicl ;  and  2.  Suppofmg  it  is,  whether  we  arc 
to  difcharge  the  prifoner,  or  award  a  venire  facias  de  ncvo. 

Now  as  to  the  laft  point,  it  is  obfcrvable,  that  no  inftancc 
could  be  produced  where,  in  a  criminal  cafe,  it  was  ever  done 
for  a  fault  in  the  verdi6t  itfelf,  ArundeV^  cafe  in  6  Co.  was 
for  a  fault  in  the  jury  proccfs,  and  in  the  cafe  cited  of  ////. 
8  //.  7.  Ro.  3.  there  was  no  verdidt,  the  Judge  difcharged 
the  jury,  and  would  not  take  their  verdi6t,  becaufe  it  was 
put  into  their  hands  in^  writing  as  they  flood  at  the  bar. 
And  in  the  cafe  of  Mr.  Keate^  5  Mod.  287.  Skinner  666. 
though  the  verdict  was  fo  incertain,  that  it  was  imprafticable  to 
determine  either  way,  for  want  of  finding  who  ftruck  firft; 
yet  Hcit  C.  J.  was  fo  averfc  to  a  venire  facias  de  mvoy  that  he 
himlelftook  an  exception,  that  quafhed  the  indiftment,  in  or- 
der to  put  it  into  a  proper  way  oif  being  tried  over  again. 

But  whatever  may  be  the  determination  of  the  court,  when 
that  point  comes  properly  before  us,  it  is  unnecefl'ary  for  us 
now  to  confidcr ;  becaufe  as  to  the  other  point  wc  arc  all  of 
opinion,  that  this  veruidt  is^  not  incertain. 

There  is  no  incertainty  as  to  the  fads  that  are  found  :  the 
only  fault  is,  that  there  are  not  fuch  fafts  found  as  will  amount. 
to  murder.  The  confequence  of  which  is,  that  the  defendant  is 
Not  guilty  of  murder  ;  and  it  would  be  endlcfs  to  fend  it  back 
to  a  jury,  till  they  find  fads  enough  to  make  it  murder  ;  befides 
\v*  being  contrary  to  law,  in  expofing  a  man  to  a  fecond  hazard 
of  his  life. 

It  would  have  been  a  circumftance  very  material  in  the  cafe 
of  PlunmicTy  Kelyng  1 1 1 .  to  have  found,  that  the  fuzee  was 
difcharged  againll  the  King's  officers  j  but  the  jury  were  filent  * 
as  to  that,  and  the  court  faid  the^  could  not  take  the  fail  to 
be  fo,  upon  bare  evidence  of  the  fa£t;  and  proceeded  to 
give  jui^  mcnt,  as  if  the  fuzee  had  not  been  difcharged  againft 
the  Kiii^^'s  o:liccrs,  without  fending  it  back  to  the  jury  tofmd 
it  pofitively  one  way  or  the  other. 

So  \i\  the  cafe  of  Al'^Jfenger  et  a?  {Kely?:^  79.)  who  were 
indidtcvi   lor    bi^h    trcalon  in   aficmbling    and    pulling    down 

bawdy- 
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ba,wdy-houfes.  The  verdift  was  filent  as  to  Green  and  BedeH^ 
whether  they  were  aiding  and  aififting;  and  this  (fays  Kelyig) 
being  a  matter  of  fa£t,  which  ought  to  be  exprefly  found  by 
the  jury,  and  not  be  left  to  the  court  upon  any  colourable  im- 
plication from  their  being  prefcnt ;  they  two  were  difcharged^ 
without  fending  it  b^ck  to  the  jury  for  their  further  opinion  as 
to  the  fa6l. 

In  Kelyng  66.  on  a  fpecial  verdi£l  it  was  found,  that  Thon^-^ 
fin  and  his  wife  were  fighting,  and  Dawes  endeavouring  to 
part  them  was  killed  by  Tbompfon :  and  it  not  being  found, 
that  TbcmpfoH  knew  Dawes  intended  only  to  part  them,  it  was 
held  manilaughter,  without  fending  it  back  to  the  jury  to  be 
certified  of  his  knowledge. 

Thefe  are  cafes  dire£Uy  in  point  as  to  this  head ;  and  I  mu|t 
obferve  that  Plummer's  cafe  was  after  the  cafe  oiKeate^  where- 
in //(?//. Chief  Juftice  had  had  this  point  under  Kis  confident- 
don^ 

This  verdift  therefore  being  fufficient  to  found  a  judgment 
upon,  our  judgment  is,  that  the  prifoner  is  Not  guilty,  and 
therefore  he  muft  be  difchargcd. 


ill  «    ■!    ? 
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4  Georgii  2  Regis.     In  B*  R. 

Robert    Lord  Raymond,    Knt.    Lord   Chief 
Jujiice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.  ^Jujlices. 

William  Lee,  Efq\ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot^  Efqi  Solicitor  General. 


Da  Cofta  verfus  Carteret  ct  al\ 

THE    Common  Pleas  having  laft  term  determined,  that  Not  guilty  and 
non  ajfumpfttj  and  non  nffun^tt  infra  fex  armos  (bould  not  tJ»«.ft»tttt«of 
be  pleaded,  becaufe  the  latter  puts  all  ill  UTue,  and  ^!^^ 
does  not  imply  a  promife  without  the  fix  years  ;  it  came  now  Fiugib.  189. 
to  be  folemnly  debated  in  this  court.  Strange  having  moved  B*"*"***!^**. 
for  leave  to  plead  Not  guilty  and  the  ftatute  of  limitations. 
And  the  court  granted  it  for  this  reafbn^  becaufe  thereby  the 
defendant  fecured  to  himfelf  a  trial  upon  the  merits  in  all  events, 
whereas  if  he  was  to  reft  only  on  ih^non  aJTumpfit  infra  jcx  an^ 
nosy  it  might  come  to  a  demurrer,  or  the  iuue  oi  nul  tiil  record. 


Williams  verfus  Ogle. 

UPON   the  iflue   of  nul  tiel record,   one  was  Segrave  and  Variance, 
the  other  Seagraviy  and  the  court  held  it  no  variance, 
quia  idcmfonans.     ^u»  tamen^  where  the  party  has  fomething 
cHc  to  go  by  than  tlie  found, 

Leapidje 


ty> 
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Ko  bringing 
Sioney  into 
courc  in  debt. 
Barnard.  K.  B« 
4x0, 


AJmiralty. 
f  itagjLb.  197. 


Leapidge  ct  al'  verfus  PongilHonnc. 

TN  debt  fur  emijfet  for  goods  fold,  the  court  refufed  to  let 
the  defendant  bring  money  into  court,  faying  they  never  did 
it  in  debt.     Strange  pro  quer\ 

Dimmock  verfus  Chandler. 

A  Prohibition  was  moved  for  to  the  Admiralty  in  a  fuit 
there  brought  by  one  part-owner  againft  the  other,  who 
would  go  to  fea  with  the  fhip,  in  order  to  oblige  him  to  give 
fccurity.  And  Carth.  26.  Hardr.  473.  were  cited.  But  the 
court  faid,  thofe  cafes  were  denied,  7  Ann.  Grave  v.  Hedges ;  and 
that  if  fecurity  was  oftered  and  refufed,  they  would  grant  a 
prohibition ,    but  not  before. 


Doldern  verfus  Feaft, 

SIiCTiffs officers  pER  curiam^  We  have  fcen  fo  much  oppreffion  in  letting 
fcc*bail?°^  ^  •^  the  fheriffs  officers  be  bail,  that  we  think  proper  to  con- 
Barnard.  K.  B.  cur  with  the  Common  Pleas  in  a  general  rule,  not  to  accept 
4*7*  them  or  ferjeants  at  mace. 


AnMndiDcnt. 
Fitagib.  193. 

Barnard.  IC.  B. 
40S. 

See  Caf.  temp. 
Hardr.  44.  Sir 
J«hn  cited  this 
cafe  himrelf. 
See  1  WilC  Rep, 
163,  156, 


The  Executors  of  the  Duke  of  Marlborough  againfl  Widmorc. 

TH  E  plaintiffs  declared  as  executors  on  a  promife  to 
their  teftator  ;  and  iflue  was  joined  on  a  plea  of  the 
ftatute  of  limitations.  Then  the  plaintiffs  nu>ved  to  amend,  by 
laying  the  promife  to  have  been  made  to  themfelves  ;  and  cited 
3  Lev.  347.  where  in  an  aAion  upon  the  ftatute  of  hue  and  cry 
die  allegation  of  the  oath  was  amended,  and  laid  to  be  by  the 
fcrvant  inftead  of  the  mafter. 

And  on  the  authority  of  this  cafe  the  court  ordered  the 
amendment,  on  payment  of  cofts  and  liberty  for  the  defend- 
ant to  plead  de  novo.     Strange  pro  dtf^ 


Eutl^ 
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Butler  verfus  Inneys  ct  ux*. 

THE  plaintiff fued  as  a  pauper y  and  was  nonfuited  ;  after  Taufvt 
which  he  brought  a  fecond  a^^on^  and  recovered.     And 
Strangi  moved  on  behalf  of  the  defendants,  that  the  cofts  in  the 
firft  ^^on  might  be  dedu(3ed  out  of  the  recovery  in  the  fecond^ 
but  it  was  refuiedi, 


Wict  vtrjus  Burton.    ( 

IK  trelpafs  for  nufm  profits,  the  declaration  was  for  an  entry  Mefu^iMm/vn 
into  mefuagium  Jive  tenementum.     And  on  error  it  was  ob    f^ntmentmm  it 
jeded  to  for  the  uncertainty  ;  and   a  cafe  cited,  where  it  had  ^p^"*  ** 
been  held  ill  in  ejedment.     To  which  it  was  anfwered,  and 
refolved  by  the  court,  that  there  was  a  very  eflential  difFerence  ; 
becaufe  in  ejectment  it  will  be  incertain^  of  what  the  flieriff  hi 
to  deliver  the  pofleflion.     So  the  plaintiff  in  error  went  over  to 
an  exception  to  the  writ  of  error,  which  was  quaihed,  being 
returnable  before  judgment. 


Dominus  Rex  verfus  Bettefworth. 

» 

nyfANDAMUS  to  grant  adminiftration  to  John  Qdbm^  of  Thoagb  •  fftm 
•* '^  Joan  his  wife.  Return,  that  by  articles  before  marriage  it  ^*^^°*'^  ^ 
agreed,  that  the  wife  Ihould  have  power  to  make   a  will,  and  JJ^c  b^an>n  (haU 
difpofe  of  her  leasehold  eftate ;  that  purfuant  to  this  power,  ihe  htTc  admini- 
made  a  wiQ,  and  her  mother  executrix,  who  has  duly  proved  b^^^\  |^  B 
the  fame.  424. 

To  this  return  it  was  obje£ted,  that  (be  might  have  chofes  en  i  Mod.»iij 
a^iion  not  covere'd  by  the  deed,  and  the  hulband  was   in  all 
events  intitled  to  an  adminiftration  quoadthem^ 

Econtra  it  was  infifted,  that  with  the  confent  of  the  buiband 
ihe  might  make  a  will.  2  Mad.  lyo.  And  here  is  his  confent 
by  being  party  to  the  deed. 

Sed  per  curiam^  A  general  confent  to  liiake  a  will  does  not 
feem  fufficient,  but  there  fhould  be  a  confent  to  that  particular 
will  \  befides,  this  is  going  beyond  her  power,  which  did  not 
extend  to  the  making  an  executor.  This  is  rather  an  ap- 
pointment, which  in  equity  will  controul  the  adminiftration  as 
to  the  leafehold  eftate,  than  a  will  \  and  as  there  may  be  other 
4cffe  As  npt  covered  by  the  deed,  the  return  is  ill,  and  there 
muft  be  a  peremptory  mandamus. 

Vo  u  II.  3  M  Smith 
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Smith's  Cafe. 

j^^jrJet^us  lifs  T\  /T  ^'    ^^^^   movcd    foF   a  mandamus  to  Dr.  Bettefworthj 

not  f.»r  an  ad-  xVx   Commanding   him  to  grant  adminiftration  to  Smith  of 

"^'T'^Zf""  ^^«  g«ods  of  his  dcceafed  fon,   durante   mimri  attafe    of  his 

aefim.  grandfon. 

Birnard.  K.  B. 

An^<Jr?24,  i66.  Fazakcvley  contra  infilled,  that  the  father  has  not  an  equal 
3  Bic.Abf,  S5S.  right  with  the  fon  •,  and  that  the  fpiritual  court  has  always 
Fitigib.  163.  confidered  thcfe  adminiftrations  only  as  truftces  for  the  in- 
^  *   ^'  fant,  and  have  never  kept  to  any  rule  in  granting  them,  but 

according  to  the  circumftances  of  the  family :  where  there  arc 
(everal  in  equal  degree,  as  children,  they  have  always  chofcn 
which  they  pleafed. 

Et  per  curiam^  When  we  grant  mandamus's^  it  is  to  oblige 
the  judge  to  do  right  to  the  party  who  fucs  the  writ ;  but  as 
there  is  no  law  which  fays  to  whom  thcfe  adminiftrations 
during  minority  (hall  be  granted,  there  is  no  law  to  be  put  in 
execution.  In  the  cafe  of  the  next  of  kin  he  is  intitled  de  jure^ 
and  therefore  in  his  cafe  we  grant  a  mandamus  of  courfe,  Wc 
will  grant  no  writ  In  this  cafe. 


Bayncs  verfus  Forreft. 

Vanance.  T  T  PON  the  ifluc  o{  nul  tiel  record^  the  fare  facias  recited  a 

ainurd.    .    .     |^    j\xdgmci\t  fov  d'dtn2Lgc*>  pro  noH  pcrfonnatione  cujufdam  pro^ 

mijponis  et  ajjumptionls :   and   on  producing  the  record  it  was 
fever al  promifcs,  and  intire  damages.     Aod  the  court  held  it  a 
variance  ;  and  the  plaintiff  quafhed  his  fcire  facias   with  cofts, 
the  court  rcfufing  to  amend  it. 


3»7« 


P^    ^^  The  Sword- blade  Company  verfus  Dcmpfey* 

Amrndmcntof  A  N  cjcclment  was  brought  againft  the  company  and  Mr. 
Fii!"b'^2rr.  '  O-  ^''^"•^'••^^-  After  a  verdid  for  the  plaintiff,  Mr.  EdxvarJs 
Birnlva.  K..B.  Jicd>  and  u  Writ  of  error  is  brought  laying  the  judgment  to  be 
405.  ad  gravi  damnum  of  the  company,    and  of  Aicry  Edivards  the 

daughter  aiui  luir.     And  (he  and  the   company  jointly  afli^ii 
errors.  ..        '         ' 

It  was  moved  to  amend  the  writ  and  afiignment,  by  ftriking 
out  her  name.     And  upon  confideration  the  court  were  of  opi- 
nion, that  it  was  amendable  by  the  ftatute  5  Geo*  i.   f.  13.  »ot 
,  only  as  a  variance  from  the  original  record,  which  is  really  no 
.  w:.y  to  the  damage  of  Alary  Edwards^  but  alfo  by  virtue  of  the 
general  \vor^>  other  dtfeci. 

Symcs 
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Symcs  vtrfus  Oakes. 
Shepherd  ver/us  Oakes. 

Lavender  vtrfus  Oakes. 

ON  error  In  C  B.  in  actions  of  debt  on  bail  bonds,  it  was  what  amouott 
excepted  by  Filmer^  that  it  was  not  (hewn,  that  the  bonds  ^'  ^^^^  ^J*'"^ 
were  to  the  fheriff  by  the  name  of  o  ice,  as  the  ftatutc  23  //.  6.  the"namc  ©f 
r.  10.  requires.     And  the  court  held,  that  it  (hould  fo  appear ;  office. 
but  they  thought  it  did  fufficiently  appear  on  the  v/holc  declara- 
tion, they  being  laidy^^n^^'  £t(Um  vicecomiti  et  ajjignatis.  Strange 
fro  quer\     Judgment  affirmed. 

Dominus  Rex  verfus  Ward. 

JijfjtNDAMUS  to  admit  Henry  Dryden  to  be  deputy  rcgifter  Mandsmuu 
-^^^  of  the  archbilhop  of  Yory%  court,  fuggefting  that  Dr.  ThQ--  ®*''^**-  \  ^• 
mas  oharpeiiiQ,  been  admitted  to  the  oince,  to  execute  the  fame  380,411.  S.  F. 
by  himfclf  or  his  deputy  ;  that  he  had  appointed  Dryden  (who  is  Fitrgib.  123. 
averred  to  be  a  fit  perfon)  to  be  his  deputy,  whom  the  com-    '    '    '    ' 
miffary  had  refufed  to  admit,  to  the  great  damage  of  Dr.  Sharpi  3B11C  Abr.531. 
who  complains,  and  therefore  the  writ  commands  the  commif- 
fary  to  admit  and  fwear  Dfyden^  or  (hew  caufe  to  the  contrary. 
To  this  the  commiflary  returns,  that  long  before  the  conilitut- 
ing  Dryden  to  be  deputy,  yohn  Sharpe  and  Thomas  Sharpe  were 
admitted  into  the  office  as  principals,  to  hold  for  their  lives, 
and  the  life  of  the  furvivor.     That  they,   11  March  17 14,  ap- 
pointed T^/^/f  Shaw  to  be  their  deputy,  who  executed  the  office 
'till  John  Sharpe  died.     That  Thomas  Sharpi'  furvived,    and, 
12  A'lay  1727,  by  a   new    appointment  conftituted  Shatu  his 
deputy,  who  was  admitted  and  executed  the  office,  until  fuf- 
pendcd  in  the  manner  after  mentioned.    That  Shaw  at  the  times 
of  his  admiffion  took  an  oath  that  he  would  juftly  and  honeftly 
execute  the  office  without  favour  or  reward,  and  do  every  thin^ 
incumbent  on  the  office,  and  not  be  an  exa£lor  or  greedy  gf 
rewards.     That  by  the  cajions  of  1603,  it  is  (inter  alia)  or- 
diiinec!,  that  if  any  regifter  or  his  deputy  iliould  receive  any 
certincatc  without  the  knowledge  or  content  of  the  judge,  or 
omit   to  call  over  any  perfon  cited  to  appear,  or  put  off  the 
examination  of  witiiellcs,   or  difobey  die  judge,    or  omit  to 
enter  the  decrees  before  the  next  court  day,  or  not  regifter 
wills  within  a  convenient  time,  or  ena£l  any  thing  falfe,  or  of 
his  own  conceit,  in  the  decrees,  or  take  any  reward  from  ci^ 
ther  party,  or  be  of  counfel  with  them,  or  do  any  thing  that 

3  M  a  may 
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may  fcandalize  the  judge ;  then  Aich  regifter  or  his  deputy  tiikf 
be  fufpcnded  by  the  bifliop  for  the  fpace  of  one,  two,  or  thre^ 
months,  or  more,  according  to  the  degree  of  his  oiFenfe,  and 
the  bifhcp  (hall  appoint  fome  other  publick  notary  to  execute 
the  office  during  the  fufpenfion.  That  whilft  Shaw  was  deputy^ 
,  ^  feverai  pro<Stors  of  the  court,  16  February  1727,  exhibited  to  the 
commifiary  feverai  articles  againft  him  (which  are  fet  out  in 
haec  verba)  complaining  of  divers  mifbehaviours  in  his  office^ 
contrary  to  feverai  of  the  particulars  fet  forth  in  the  canons. 
That  Shaw  being  fummoncd  6  ^pril  1728,  gave  in  his  anfwer 
'    ,  /  in  writing  (which  is  fet  forrh)  and  then  the  return  goes  on  with 

a  quia  videbatur  to  the  commiflary,  that  the  anfwer  was  infuf-« 
ficient,  and  that  Shaw  had  confefled  himfelf  guilty  of  feverai 
omiffions  and  extorfions  in  the  exercife  of  his  office ;  therefore 
upon  complaint  thereof  to  the  archbifhop,  he  21  May  17281 
by  his  commiiTion  under  his  archiepifcopal  feal  directed  to  the 
commiflary,  and  reciting  that  Shaw  had  been  guilty  in  the 
manner  before  mentioned,  he  therefore  impowers  the  commif- 
fary  to  fufpend  him  and  aflUme  another  notary  publick.  That 
by  virtue  hereof,  he,  2J^  May  1728,  fufpended  Shaw  for  five 
years,  and  aflumed  Jofeph  Leech  a  notary  publick,  who  before 
the  conftituting  Dryden  to  be  deputy  took  upon  him,  and  has 
ever  fince  exercifed  the  office.  That  Shaw  appealed,  and  in 
that  appeal  alleged,  that  23  May  1728,  he  refigncd  the  office^ 
and  that  Dr.  Sharpe. had  appointed  fViUiam  Smith  to  be  deputy. 
That  delegates  were  appointed,  who,  23  O^oher  1728,  iflTued 
an  inhibition  to  the  commiflary,  that  pending  the  appeal  he 
fhould  do  nothing  to  the  prejudice  of  the  appellant.  That  the 
appeal  remains  undetermined,  and  for  thefe  reafons  he  cannot 
admit  Dryden  to  be  the  deputy  of  Dr.  Sharpe. 

*  Strange  argued  that  the  return  was  ill,  and  tiiere  ought  to  be 
a  peremptory  mandamus. 

I  muft  obferve  in  general^  that  there  is  no  incapacity  return-* 

ed  in  Dryden,  no  want  of  any  regular  appointment  or  deputa-^ 

tio'n ;  on  the  contrary  it  appear^  that  Dr.  Sharpe  had  a  power 

to  make  a  deputy,  and  that  he  has  executed  it  with  regard  to 

Mr.  Dryden.  As  therefore  Dryden  has  prima  facie  a  regular  title 

to  the  office,  the  commiflary  who  is  to  admit  him  ought  not  t^ 

rcfufc  to  do  his  duty  J  efpecially  confidering  that  the  admiffioA 

gives  no  right,  but  only  a  legal  pofleffion,  to  enable  him  to 

aflert  his.  right,    if  he  has  any.     And  upon  this  foundation 

it  is,  that  nonfult  ele^us  had  been  held  no  good  return  to  a 

mandamus  to  fwear  in   a  churchwarden  [Mich.  11  Geo.    Rex 

Barnard.  K#  B.  V.  White)  bccaufe  it  is  directed  only  to  a  minifterial  officer,  who 

381.  S94.  15  to  do  his  duty,  aiKi  no  inconvenience  can  follow ;  for  if  the 

aLd^RayiSl      P*"X  ^^  *  right,  hc  ought  to  be  admitted i  if  he  has  not, 

1379*  .    *  J-     ..  ^  ^^ 
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die  admlffion  will  do  him  no  good.   This  effect  of  a  mandamtii  to 

admit)  was  laid  down  in  the  cafe  of  the  King  againil  |he  deai^ 

and  chapter  of  Dublin^  Hil.  7  Gio.  which  was  a  mandamus  19 

admit  one  Dougate  to  his  feat  in  the  choir  and  his  voice  in  the  Ante,  536. 

chapter.     Wherever  th^  officer  is  but  miniftcrial,  he  is  to  cxe<» 

cute  his  part,    let  the  confcqvience  be  what  it  will.     Mich^ 

II  Gea.  Rix  V,  Simeon.     That  was  a  mandamus  to  the  arch-  Aotr»6o9.  .. 

deacon  of  Cokheflery  to  fwear  Rodney  Fane  into  the  office  of  J''*»*^«  '95-  - 

churchwarden.      The   archdeacon  returned,   that  before  ^       * 

coming  of  the  writ  he  received  an  inhibition  from  the  bi(hop  ^ 

but  the  court  held  that  was  no  excufe,  and  that  a  minifterial 

officer  is  to  do  his  duty,  whether  the  zSt  would  be  of  any 

validity  or  not.     In  the  cafe  o£  Taylor  v.  Raymond^  Aiicb.  4  Gccm 

tot  mandamus  to  fwear  in  a  ct^ufchwarden,  it  was  returned^ 

that  before  the  coming  of  the  writ,  hp  had  fworn  in  another ; 

juid  held  an  ill  return,  for  be  the  right  which  way  it  will,  the 

p$cer  is  to  do  his  duty.     Thefe  cafes  are  both  m  point :  in 

one  there  wf^  an  inhibition  (as  there  is  in  this  cafe)  and  in 

the  other  there  was  another  officer,,  as  they  pretei^  there  is 

here,  viz.  Jofcph  Leech. 

But  what  is  that  inhibition  \  it  is  to  do  nothir^g  that  may 
prejudice  the  appeal.  Can  this  hurt  Shaw  ?  no :  if  he  is  re- 
lieved on  the  appeal,  he  will  be  reftored,  though  another  is 
admitted.  If  he  is  not  relieved,  it  muft  be  for  want  of  a  right, 
and  he  will  ^ot  be  capable  of  fuffering  any  prejudice  by  the 
other's  adsniffion.  But  what  takes  oft  all  pretence  of  the  in- 
hibition's being  material  in  this  cafe  is,  that  it  appears  by 
Shaw's  own  fhewing,  that  he  had  the  day  before  his  fufpen- 
fion  furrendcred  his  deputation  ;  and  that  accounts  for  the  laft 
part  of  the  return,  that  the  appeal  is  undetermined,  it  not 
being  of  any  confequence  to  Shaw  to  profecute  it  any  further. 
Befides,  this  would  be  to  deprive  Dr.  Sharpe  of  the  benefit  of 
this  office  as  long  as  Shaw  ihail  think  fit  to  fleep  upon  the  ap«  . 
peal  i  Dr.  Sharfe  having  no  power  to  expedite  the  determination. 

A  deputy  is  but  at  will,  and  this  is  to  deprive  Dr.  Sharpe 
of  his  will  for  five  years,  which  fufpenfion  I  take  to  be  illegal, 
for  the  words  or  more  which  are  added  in  the  canon,  muft 
have  a  reafbnable  conftrudion,  and  can  never  be  extended  to 
five  years,  Shaw  is  intirely  divefted  of  the  office,  which  an-» 
fwers  the  purpofe  of  reformation  better  than  a  bare  fufpenfion. 
As  therefore  the  office  is  vacant,  there  can  be  no  reafon  why 
the  commiiTary  fnould  refufe  to  fill  it  up,  and  a  peremptory 
mandamus  ought  to  go. 

Filnur  contra.     The  cafes  of  churchwardens  have  been  de-  aL.R1ym.1401 
nied  ;  and  it  has  been  fince  determined  in  The  King  v.  Har-  \Y^^^f^' 
wooij  that  non  fuit  eleSfus  is  a  good  return  :   and  Pajd).  11  Geo.  pi.  x6.  *    '- 
Rex  V,  Pendery  it  was  held  a  good  return,  that  the  party  praying  >»  M^^-  »i  > 

3M.3  thc^'*'^*5- 
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the  mandamus  had  had  judgment  of  oujler  againft  him  in  an 
information  in  the  nature  of  a  quo  warranto^  The  principal 
ought  to  fuffer  in  fome  degree  for  the  faults  of  his  deputy, 
nor  ought  the  principal  to  defeat  the  punilhment  of  his  deputy 
by  accepting  a  furrcnder  of  the  deputation. 

Ste  3  Bar.Rep.       Sed  per  curiam^  Surely  it  is  attempting  too  much,   to  fup- 
«33o*  port  this  as  a  good  return :  the  efFeft  of  a  mandamus  as  laid 

oown  is  certainly  fo  ;  that  it  gives  no  right.  The  canon  only 
intended,  that  the  biihop  fhould  fufpend,  where  the  principal 
woujd  not  revoke ;  but  an  adtual  revocation  is  better  than  a 
fufpenfion.  It  would  be  carrpng  the  power  of  inhibitions  a 
great  way,  if  we  fhould  allow  it  the  force  contended  for  by 
the  return  :  we  are  therefore  all  of  opinion  the  return  is  ill. 

Then  Filmer  took  exceptions  to  the  writ,  i.  That  a  man^ 
damns  would  not  lie  for  a  deputy.  2.  Nor  for  a  fpiritual  of- 
fice as  this  is ;  and  3.  It  is  not  averred  in  the  writ,  that  Dr. 
JVardy  to  whom  it  is  directed,  is  the  perfon  bound  to  admit 
and  fwear.' 

1.  As  to  the  firfl  objeftion  he  cited  6  Mod.  18.  where  Holt 
C.  J.  lays  it  down,  that  a  mandamus  will  not  lie  for  a  deputy^ 

2.  As  to  the  fccond  he  cited  3  Mod.  322.  Certh.  169. 
2  Lev,  309.  Show,  217.  that  a  mandamus  will  not  lie  for  a 
pcoiElor,  who  belongs  as  much  to  the  ecglcfiaflical  court  as  the 
regiftcr. 

3.  It  is  the  conftant  form  to  allege,  that  the  party  to  whom 
the  writ  is  dircfted,  is  the  perfon  to  whom  it  appertains  to 
fwear  and  admit.     Trem.  Ent,  452. 

Strange  contra.  To  the  firfl  objcSion,  this  is  not  a  man^ 
damus  for  the  deputy,  but  for  the  principal  to  be  admitted  to 
have  a  deputy :  the  refufal  of  Dryden  is  laid  to  be  ad  grave 
damnum  of  Dr.  Sharpe^  Jicut  ex  querela  fua  accepimuSj  and  there- 
fore to  do  him  (Dr.  Sharpe)j\ght  in  the  premifTes,  is  the  writ 
awarded.  It  appears  Dr.  Sharpe  has  a  freehold  in  the  office, 
fo  though  his  deputy  is  but  at  will,  he  has  it  for  life,  i  Fen^ 
110.  a  mandamus  was  granted  to  reflore  J.  to  the  office  of 
.  deputy  flcward  of  the  court  of  the  council  of  Marches.  And 
it  was  held  to  lie  for  a  revocable  deputy,  becaufe  the  principal 
has  no  other  way  to  get  him  admitted.  .  And  in  the  report  of 
the  fame  cafe  in  i  Lev,  306.  it  is  faid  per  curiam^  Though  a 
mandamus  does  not  lie  for  a  deputy,  yet  it  lies  for  him  who  de- 
putes him,  to  have  him  admitted  or  rcflored  ;  for  other  wife  he 
may  be  deprived  of  his  pov/er  to  make  a  deputy, 

% 
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2.  As  to  the  nature  of  the  ofKce.     Its  being  an  office  Tub* 

jeft  to  the  ecclcfiaftical  court  is  noobjeftion.     Trin,  iGeo,  i.  Ante,  58. 
Rex  V.  BaUivos  de  Morpeth,     A  mandamus   to   admit  an  under 
fchool-mafter ;  and  yet  fchool-mafters  are  within  the  77  and 
)  canons  of  1603,  as  well  as  regifters.     So  in  the  cafe  of 
r,  Foikcs  lately,   for  the  office  of   apparitor  gentrral   of  the 
Archbilhop  of  Canterbury.     It  has  been  often  granted  for  a  fex- 
ton,  and  parilh  clerk,     i  Fe^i.  143.     HiL  4  Gio.  Davis^s  cafe 
for  a  parifli  clerk.     And  the  fame  term  Rex  v.  Parcchian*  de  Ante,  115. 
Thanu  for  a  fexton,  Trln,  9  Geo*  to  reftore  Dr.  Betttiey  to  the  Ante,  557- 
degrees   of  batchelor  of  arts  and  do<Sor   of  divinity.       And 
Dr.  Sherlock's  cafe,  to  admit  him  a  prebend  of  Norwhhy  Trin.  Ante,  159- 
4  Geo.     And  Dougate^s  caie  before  cited. 

No  affize  will  lie  for  this  office  ;  fo  if  the  party  has  not  this 
remedy,  he  has  none.  The  reafon  why  it  was  rcfufcd  to  a 
proftor  was,  becaufe  it  did  not  appear  what  intcreft  he  had, 
but  here  appears  a  freehold,  Carth,  170.  is  a  mamiamas  to 
admit  a  regifter  of  an  archdeacon  of  Sarum.  And  Trem.  536. 
for  the  like  at  Exon. 

3.  If  Dr.  ff^ard  was  not  the  perfon  to  whom  the  executing 
this  writ  belongs,  he  fliould  have  returned  fo,  {Trem.  453.) 
but  infte^^d  of  that;  he  is  making  an  excufe ;  belides,  it  is  laid 
that  minus  rite  he  rcfufcs,  which  is  an  averment  that  in  juftice 
he  ought  to  do  it.  And  as  to  precedents,  they  are  both  ways. 
Trefnayne  450,  46 1,  465,  483.  and  feveral  precedents  werfe 
produced  from  the  rolls.  Mich.  2  yfnn.  rot.  6i.  Trin.  3  jinn, 
rot.  35.     HiL  22  Car.  2«  ^^^»  2Li8. 

Et  per  curianty  We  all  think  this  writ  is  good,  notwithftand- 
ing  the  exceptions  that  have  been  taken,  and  tlierefgre  a  pe- 
rtmptory  mandamus  muft  go»  y 
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4  Gcorgii  2  Regis.     In  B,  R. 


Robert  Lord  Raymond,  Lord  Chief  Jujiice^ 

Sir  Francis 
Sir  Edmund 
William  Lee,  Efq\ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efqi  Solicitor  GeneraL 


is  Page,  Knt.  1 

ind  Probyn,  Knt.         ^Jujices. 

Lee,  E/gi  J 


Harman  veffus  Pdany. 

What  a  libel,  TT  N  an  a£tion  upon  the  cafe  for  a  libel,  the  plaintiff  declared, 
Blma?d!K.B.  I  ^^t  hc  was  gunfmith  to  his  Royal  Highncfs  the  Prince  of 
a89,  ff^aUsy  and  that  it  having  been  inferted  in  the  craft/many 

Ficigib.  121.  that  he  had  had  the  honour  to  prefent  him  a  gun  of  two  feet  fix 
Fltagib.  z's^^'  inches  long,  which  would  fhoot  as  far  as  one  of  a  foot  longer, 
pi.  2.  and  had  kifled  the  Prince's  hand  on  being  appointed  his  gun- 

fmith ;  the  defendant,  intending  to  fcandalize  him  in  his  trade, 
publiihed  an  advertifement  in  thcfe  words,  "  Whereas  there 
was  an  account  in  the  cra/tfman  of  jfohn  Harman  gunfmith 
making  guns  of  two  feet  fix  inches  to  exceed  any  made  by 
others  of  a  foot  longer,  (with  whom  it  is  fuppofed  he  is  in 
fee),  this  is  to  advifc  all  gentlemen  to  be  cautious,  the  faid 
gunfmith  not  daring  to  engage  with  any  artift  in  town,  nor 
**  ever  did  make  fuch  an  experiment,  (except  out  pf  a  leather 
gun)  as  any  gentleman  may  be  fatisfied  df  at  the  Crofs  Guns 
'  in  Longacre"  After  Not  guilty  pleaded,  there  was  a  ver- 
dift  for  the  plaintiff  and  50/.  damages. 

It 
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It  was  moved  in  arreft  of  judgment,  diat  this  is  no  libe), 
^nd  that  if  one  tradefman  will  pretend  to  be  a  greater  artift 
than  others,  it  is  lawful  for  them  to  fupport  their  own  cre>> 
dit  in  the  fame  way. 

Et  per  curianty  That  is  certainly  fo,  and  if  the  defendant 
had  gone  no  farther,  he  would  not  have  been  chargeable  i 
they  might  advertife  that  they  make  as  good  as  he,  but  they 
ought  not  to  fay  he  is  no  artift,  which  they  plainly  do  by  faying 
be  dares  not  engage  with  any  artift,  and  by  adviung  gentlemen 
to  be  cautious  of  him  I  the  law  has  always  been  very  tender 
of  the  reputation  of  tradefmen,  and  therefore  words  fpoken  of, 
them  in  the  way  of  their  trade  will  bear  an  adion,  that  will 
not  be  adionable  in  the  cafe  of  another  perfon :  and  if  bare 
words  are  fo,  it  will  be  ftronger  in  the  cafe  of  a  libel  in  a  pub- 
lick  newfpaper,  which  is  fo  diflFuiive.  i  AioJ.  19.  i  Roll. 
Abr.  63.  pU  30.  Cro.  EL  343.  i  Roll.  Abr,  6a.  pi.  28. 
Hetky 'ji.     Brownl.   151,     2  Mod.  118.     5  Cb.  I25.     Hard. 

70.     I  Kib.  293.     I  Roll.  Abr.  37.  pi.   15,     Skinmr  123. 

^ob.  225.     Mo.  627.     2  And.  40.     Huitf.  125. 


fi 


T*he  plaintiff  had  judgment,  the  court  being  of  opinion,  that 
k  tended  to  difcredit  him  in  his  bufincis. 


Medlicot's  Cafe.    In  Cane. 

ACbmmifHon  of  bankruptcy  was  fupcrfeded,  becaufe  grant-  Affignee  of  a 
ed  upon  the  petition  of  an  affignee  of  a  bond  j   who  Ji^o'L  foTlTLSl 
though  he  is  an  equitable,  yet  is  no  legal  creditor.  mifion  of  baak^ 

ruptcy. 

Caf.  temp.  Kinf 

C.ftc.  6. 

Seymour  Bart,  qui  tarn  vtrfus  Day. 

TH  £  aiEHon  was  for  the  penalty  in  killing  a  hare,  not  ^0  new  trial  ui 
being  qualified.     And  the  jury  found  for  the  defendant,  •^31^''*  *^^ 
contrary  to  the  direftion  of  the  Judge.     But  the  court  refufed  /iUn.  c!  14. ' 
a  new  trial,  faying  it  had  never  been  carried  fo  far  as  a  penal  ^*  l^^yni.  63. 
aftion.  ^•^' 


Moore  verfus  Ooodright. 

UP  OH  a  writ  of  error  coram  vobt\  it  'wzs  afligned  for  AiSiningforer* 
error,  that  the  plaintiff  in  the  ejedtment  died  before  the  'f'  ^^*/*^*i**.**^ 
day  of  ntfiprius.     And  it  bemg  m  ejectment,  the  court  let  it  ej^amentit  a 
afide,  and  ordered  the  attorney  to  fhew  caufe,  why  there  (hould  contempt* 
fiot  be  ao  attachment  againft  him  \   for  they  faid  it  was  to  de- 
feat 
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feat  the  proceedings  inftituted,  by  the  court  to  try  the  right ; 
and  evervbody  knows  that  the  plaintiff  is  but  nominal,  or  if  a 
j-cal  pcrlon,  yet  bis  rclcafe  is  a  contempt. 


S  Mod.  34^. 
10  Mod.  383. 


Goodtitlc  verfus  Holdfaft, 

AFTER  judgment  againft  the  cafual  ejc<3or,  and  before 
any  writ  of  poiTeflion  executed,  the  court  made  a  rule 
to  ftay  proceedings  on  payment  of  all  rent  due  and  coils  : 
it  not  being  pretended  that  the  cjecSlmcnt  vns  brought  on  any 
Other  title,  than  a  re-entry  for  non-payment  of  rent* 

Dominus  Rex  verjus  Catherall. 

Inconviaions  T^^]^  defendant  was  conyi^led  on  the  Kenjingteii  turn- 
for  non-payment  JL  pike  acft,  for  refufing  to  account  and  pay  over  the  mo- 
of  money  the  jj^^  by  hjm  received  as  colIe£lor.  And  being  comniitted,  and 
rn^ndoncd.*  *  nabeas  corpus  brought,  the  defendant  was  dilcharged,  and  the 
3  &  4  w.  &  M.  conviftion  quaOied  j  bccaufe  no  particular  fum  was  fpecifitd, 
*•  "*  w  or  the  times  when  the  money  was  charged  to  be  received,  fo 

c.  37^     '  as  to  enable  him  to  defend  himfclf  on  a  fecond  charge.     And 

Fitigib.  266.      though  the  counfel  for  the  truftees  would  have  had  the  com- 
Banuid.  K.  B.  n^i^jnent  ftand  good  as   to  the  not  accounting  ;  yet  the  court 
faid  it  was  one  intire  non-feazance  charged  both  in  the  con- 
viftibn  and  commitment,  and  they  would  not  fever  them.     The 
defendant  was  difcharged,  and  the  convi^Uon  quafhed. 


Dominus  Rex  verfus  Inhabitantes  dc  Hamworth  in  com'  StafP. 

Certiorari rrny  T  T  PON  pdotion  to  quaih  a  certiorari  to  remove  an  indidl- 
be  granted  where   \^    ment  againft  the  defendants  at  fcifions,  for  not  repairing 

mXrg'ed'to*  *  bridge;  it  was   infiftcd,  that.by   i  Jrtn.  c,  18.  the  certiorari 

repair  a  bridge,  is  taken  away.     To  which  it  was  anfwercd,  and  refolved  by 

I  Ann.  c.  18.  the  court,  that  this   aft  extended   only  to  bridges  whqre  the 

^^ ,,,  county  IS  charged  to  repair;  and  that  where  a  private  pcrion  or 

SnT.  Caf.  4K.  parifh  is  charged,  and  the  right  will  come  in  queftion,  the  aft 

Barnard. K.  B.  ^  ^  d  If^,  ^  M.  c.  II.  had  allowcd  thc  granting  a  certiorari. 

^'  And  therefore  they  rcfufcd  to  quafli. 


427 


Dominus  Rex  verjus  Stoughton. 
Lt^f^it 'vriie-    JNDICTMENT  againft  defendant  for  a  nufance  charging 


I 


Bamird.  K.  B.'  X  ^^'^^  hc  fepim  Icvovit  vel  levari  caujailt.     And  on  demurrer 
347.  juclgnjent 

2  Scff.  Cat.  25.  .f      w    . 
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jadgmeht  was  given  for  the  defendant,  on  account  of  die  in-  cited  in  An- 
certainty  of  the  charge.      Fide  Rex  v.  Stacker  in  Salk.   342,  **"*•  '3** 
3jx.  and  5  Mod. 


Dominus  Rex  verfus  Morris. 

AFTER  conviflion  on  an  indi£bnent  the  judgment  was  Tbt  jury  mull 
arretted,  becaufe  the  words  adtunc  et  ibidem  were  left  out  JJ^j^j^ 
as   to  the  fwearing  of  the  jury.       i  Mods  26.     I  Ficn.  6o.  county. 
2  Ket.  583,610.  fiufiib.266. 

Cooke  qui  tarn  verfus  Champneys. 


IN  an  aftion  for  the  efcape  of  Sarah  Chatfordj  who  was  taken  Aaion  lies  for 
upon  an  outlawry  on  fnefne  procefs  ;  Gapper  moved  in  ar- ^^*  ^^'•*?*  •*  *• 
reft  of  judgment,  that  the  a(!%ion  would  not  lie,  for  the  plain-  riugih.  265, 
tiff  is  at  the  end  of  his  fuit,  and  the  King  only  has  an  intereft 
for  the  forfeiture,  and  the  body  is  kept  for  the  contempt';  and 
cited  Cro.  EL  706.     13  //.  4.  i.     Sa/k.  80. 

• 

Draper  contra.  The  cafe  in  Cro.  is  of  debt  on  the  ftatute  of 
R.  2.  But  it  was  never  doubted  but  cafe  would  lie.  Cro.  El. 
652.  Cro.  Jac.  360.  It  will  lie  for  the  eiifepe  of  one  taken  Yelr.  20. 
on  an  excommunicato  capiendo.  Luiw,  122.  2  Bulft.  236^.  x  Roll. 
Rep.  47.  Mo.  834.  So  for  the  efcape  of  one  committed  by  com- 
miflioners  of  bankruptcy. 

Et  per  curiam^  He  may  never  be  taken  again,  and  the  con- 
finement would  have  enforced  his  appearing  to  the  a£lion,  to 
^rcverfe  the  outlawry :  fo  the  plaintiff  has  an  intereft  and  a  da- 
mage, and  mutt  have  judgment. 

Dominus  Rex  verfus  Japhet  Crooke. 

TH  E  defendant  was  convifled  on  the  ftatute  5  Elix.  c.  14.  a  forgery  wiih 
for  forging  a  leafe  and  releafe.     And  the  indictment  fets  jntcnt  to  charge 
forth,  that  Garhut  et  uxor  were  feifed  in  fee  of  certain  .mefuages,  IJJ^'^i^  ^fi^ 
lands  and  tenements  called  Jawick  in  the  parifh  of  Qackton  in  168. 
Ejjex^   and  that  the   defendant  intending  to  moleft  them  and  Fiugib.  S7» 
their  intereft  in  the  premifles,  forged  a  leafe  and  releafe  as  from 
Garbut  ct  ux\  whereby  they  are  fuppofed  for  a  valuable   con- 
fideration  to  convey  to  him  *♦  all  that  park  called  Jawick  park 
**  in  the  parifti  of  Qackton  in  EJ/ixy  containing  eight  miles  in 
**  circumference,  with  all    the  deer,  woods,  &r,  thereto  be- 
♦*  longing," 

After 
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After  veriiA  pr9  Rige,  it  was  moved  in  arreft  of  judgment^ 
ijizt  the  premiiTes  fuppofed  to  be  conveyed  were  fo  materially 
different  from  thofe  which  were  really  the  eftate  oSGarbut  et 
ux*j  which  was  houfes,  lands,  and  tenements  ;  that  It  was  im- 
poflible  this  conveyance  ever  could  moleft  or  difturb  them  :  if 
it  was  a  true  deed*  it  could  not  pa&  their  lands  at  law  for 
want  of  a  proper  defcription ;  and  though  where  lands  are 
improperiy  Hefcribed,  a  court  of  equity  will  oblige  the  vendor  to 
convey  them  by  proper  words  ;  yet  that  is  only  where  there  is 
a  previous  conCra<£):  for  a  fale,  and  they  do  it  as  carrying  that 
contradt  into  execution  ;  whereas  here  is  no  contra^!:^  and 
the  cafe  is  no  more,  than  if  y/,  had  been  feifed  of  Blackccrey 
and  B.  had  forged  a  con^yance  of  IVhiteacrtj,  wbich  certainly 
would  not  be  within  the  ftatute« 

•  •  • 

The  court  for  ieveral  terms  inclined  ftrongly  with  the  ob-> 
je&ion :  but  this  term  the  Cbief  Juftice  declared  that  they 
were  ail  of  opinion  to  over-rjisle.  it  :  die  words  of  the  z&.  are^ 
^^  to  the  intent  that  1^  ftate  of  freehold  or  inheritance  of  any 
*^  perfon  to  any  lands,  k^c.  or  the  right  or  title  of,  in  and  to  th^ 
**  fame,  (hall  or  may  be  molcfted,  troubled,  defeated,  recovered 
"^  or  charged."  By  this  it  appears,  that  it  is  not  necefiary, 
there  fliould  be  a  charge  or  a  pofKbility  of  a  charge  ;  it  is 
fuificient  that  it  be  done  with  that  intent,  and  the  jury  have 
found  that  it  was  done  irith  intent  to  moleft  Garhut  and  his 
wife  in  the  |K»fleffioQ  of  their  Jands«  Accordingly  judgment 
TVas  given  for  the  King,  and  the  djsfendant  bad  fenteoce  to 
undergo  the  punifhment  appointed  by  the  a£l  for  forging  a 
deed,  and  the  fame  was  ezeci^ted  upon  him  at  Charing-Crefs^ 


U  Raym.  1587-  Gardner  verfiis  Merrctt^ 

50.  !•    C.  13. 

The  court  may  fT^HERE  was  a  Variance  between  the  writ  pf  error  and 
'Vnt'oftJror**  A  the  record ;  and  as  it  ftood  in  die  paper,  the  court  ob- 
Barnard.  K.  B*.  fcrved  it,  but  neither  party  would  move  to  amend  it,  for  fear 
^^«  •     of  paying  cofts  :  upon  which  die  court  faid  the  ftatute  5  Geo.  1. 

c.  13.  would  warrant  their  amending 'it,  which  they  did  wiUx- 

put  cofts. 


Regula  generalis. 

Kowtrrantof  rT^HE  court  taking  notice  of  great  inconveniencics  follow- 

pi^ifoncr  M^  *  JL     *"S  ii^vd  holding  a  warrant  to  confcfs  judgment  by  one 

but  where  there  in  cuftody  to  be  good,  if  any  attorney  (though  for  the  oppofite 

h  an  attorney  party)  was   prclcnt  J  made   a   rule  that  for  the  future  there 

fro  ef  pre  cnt.  ^gyjj  jj^  ^^  attomcy  prcfent  on  tlia  behalf  of  the  defendant. 

Philips 
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Philips  Virfus  Knigfatley. 

IK  clebt  on  an  arbitration  bond.     It  appeared  that  the  award  Award  tint  A. 
waS)  that  the  defendant  ihould  execute  a  covenant  to  in-  ^'_''_^?^.* 


covenant  to  in- 
It 


demnify  the  plaintiff  againft  all  cofts,  damages  and  expences,  demnify  B. 

which  fliould  happen  by  means  of  any  further  proceedings  in  good. 

an  adion  begun  at  the  inftance  of  the  defendant,  and  at  iflue  in  ^^™*'<^«  K*  B« 

CL  B.  wherein  Marjhal  qui  tarn  is  plaintiffi  and  the  now  plaintiff  Fiugib.  53* 

defendant  -,  at  the  bottom  of  which  covenant  the  arbitrators 

had  figned  their  names. 

Page  Juftice  thought  this  a  bad  award)  as  not  putting  a  final 
end  to  the  fuit,  but  only  giving  the  plaintiff  a  new  adion  of 
covenant :  befides,  it  was  not  reducing  things  to  any  certainty* 
And  A£cb.  9  ^'  3-  B.R^  Selhy  v.  £i/^lj  there  was  an  award, 
that  if  no  further  demand  was  made  out  in  ten  days,  releaiies 
Aiould  be .  given  -,  which  was  held  ill  |  and  H$Jt  Chief  Juftice 
(aid,  they  could  not  delegate  their  authority  in  any  other  in« 
ftance,  but  that  of  ordering  cofts  to  be  taxed  by  a  maften 
7.Saund.  192.  Salk.  75.  ^Keb.  3514  i  Sid.  358.  He  (aid 
he  fhouU  think  it  well  enough,  if  a  bond  had  been  awarded, 
becaufe  there  the  penalty  made  all  certain. 

But  the  other  Judges  were  of  opinion,  that  the  award  was 
good,  and  that  it  did  not  Ue  in  the  mouth  of  the  defendant  t# 
make  this  obje^on.  And  they  faid  there  was  no  difference  be- 
tween a  bond  and  a  covenant,  for  the  remedy  is  by  a^on  in 
both  cafes.  And  this  being  a  qui  tam^  in  which  the  poor  had 
an  equal  intereft  with  Marjhal^  it  was  not  in  the  power  of  the 
arbitrators  to  order  it  to  ceaie.  They  cited  Cr^.  Jac*  400.  and 
gave  judgment  for  the  plaintiff. 


Between  the  Pariihes  of  Curenden  tmd Laland in Lancafliire.    sAiu a^t i^* 

* 

UPON  a  fpecial  order  of  fettlement,  it  was  ftated,  that  WlieK tlie dift|r 
a  poor  boy  was  bound  out  apprentice  by  indenture,  and  on»PPfe^ce»» 
the  maftcr  had  20s.  paid  him  :  that  he  ferved  three  years ;  but  prtnUce  gaUit^* 
that  the  mafter  never  paid  the  duty  of  6  ^/.  in  the  pound  accord-  no  fettlement* 
ing  to  8  ^nn.  c.  9.  §  39.  which  fays,  that  if  the  duty  be  not  ^^^^  ^^^ 
paid,  the  indenture  ihall  be  void  to  all  intents  and  purpofes  a'sefl*.  CaT.  1674 
whatfoever.  pi«  134* 

Fitxgib.  107* 
Anon.   S«  P« 

The  cafe  was  referred  to  Fortefcue  Juftice,  who  went  the  cir-  pi.  16. 
cuit.     And  he  held  it  a  fettlement,  becaufe  the  maftcr  had  fix  ^*™«'<*'  ^'^ 
months  to  pay  the  duty  in,  fo  that  during  thofe  fix  months  a  ^^^'^®**** 

fettle* 
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fettlcmcnt  was  gained :  and  it  (hould  not  be  in  the  powei*  erf* 
the  matter  to  defeat  it  by  matter  ex  poft  fa£io.  And  purfuant  to 
this  opinion  the  feflions  held  it  a  fetdcment. 

But  upon  debate  \nB.R.  the  order  was  quafhed  :  for  thtfy 
faid  it  was  making  the  indenture  good  to  one  purpofe,  when  the 
aft  of  Parliament  had  made  it  void  to  all  intents  and  purpofes 
whatfoever.  And  though  it  was  a  hard  cafe,  they  could  not 
break  through  the  pofitive  words  of  the  aft*  So  the  order  was 
quafhedk 

Dominus  Rex  verjui  Dominam  Lawley. 


O  HE  moved  in  arreft  of  judgment  after  conviftion  on  an 


Scwut  in  tn  m- 

J^e™.ne.    O  information  for  attempting  to  pcrfuade  a  witncfs  not  to 

Barnard.  K.  B*.  appear  and  give  evidence  againft  Japhet  Crooke  for  forgery* 

>f  1*  And  the  exception  taken  was,  that  it  was  not  pofitivcly  aver* 

ita^  .  111.      j.^j^  ^j^^^  CrooJte  was  indifted ;  it  was  only  laid,  that  (he,  fciens 

that  Crooke  had  been  indifted,  and  was  to  be  tried,  did  fo  and 

fo :  whereas  in  all  criminal  cafes  the  faft  muft  be  pofltively 

alleged,  and  not  by  inference.     5C7.  120.     6^^.30.    ^Co» 

44.  b.    2  Cro.  19.    4  Cb.  i8»    Hardn  2.   2  Bul/i.  292.    1  RoL 

Rep.  70. 

But  the  court  upon  confideration  held  it  was  well  enough  ; 
and  that  there  is  no  real  difference  between  indiftments  and 
aftions,  where  the  git  of  the  aftion  muft  be  pofitively  averred. 
Dans  plagam  mortalem  %  warrantizando  vendidit  \  receiving  ftolen 
goods  knowing  them  to  be  ftolen  ;  are  all  as  loofe.  So  is  the 
cafe  of  keeping  a  dog  knowing  him  to  be  accuftomed  to  bite 
iheep.  And  there  is  no  inconvenience ;  becaufe,  if  there  was 
no  fuch  indiftment  proved  at  the  trial,  the  defendant  muft  have 
been  acquitted.  Fide  I  Sid.  183,  337.  2  Sid.  127.  Salk,  686. 
2  Lev.  208.  5  Co.  120.  2  RoU.  yikr.  82.  pi  4,  9,  12.  Dy. 
69.  a.  Appendix  at  the  end  of  the  State  Trials  50.  where  it  is 
laid  that  the  defendant yj/zj  fciens  Sir  Thomas  Armjlrong  to  have 
confpired  the  deatli  of  the  iCing,  and  to  have  fled  for  the  fame, 
the  defendant  ncverthelefs  traiteroufly  remitted  money  to  him 
for  his  fupport.  Judicium  pro  Rege,  and  the  defendant  was 
fined  three  hundred  marks,  and  to  fufFer  one  month's  imprifon- 
Cicr*t. 


Man 
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Man  verfus  Man,  coram  Magiftro  Rotulor'. 

CiJMPSON  Man  made  his  will,  and  gave  the  ufe  of  his  Whatalapfed 
^  perfonal  eftate  to  the  defendant  his  wife  for  her  life,  if  fhe  ^^^^' 
fo  long  continue  his  widow,  and  after  her  death  to  ^,  B.  C. 
and  D.  his  brothers  and  fifters,  ihare  and  (hare  alike.  C  and 
D.  died  in  the  life^tlmc  of  the  te{(atot>  and  he  died  fome  (hort 
time  after,  not  having  revoked*  his  wilL  y/.  and  B.  the  two 
furviving  legatees  bring  a  bill  againft  the  executrix,  fuggefting 
a  wafte  made  by  her  of  the  eft  ate,  ^c.  and  pray  fhe  may  ex- 
hibit an  inventory^  and  the  eftate  may  be  fecured,  S^r.  The 
defendant  fet  out  an  account  of  the  eftate  come  to  her  hands, 
and  what  debts  fhe  had  paid  ;  but  infifted  that  the  fhares  of  C 
and  D.  the  dccealisd  legatees,  xiid  belong  to  her  as  lapfed  lega- 
cies; and  . 

Mr.  Solicitor  General  infifted  much,  that  the  two  (hares  did 
belong  to  the  plaintiffs  the  furviving  legatee?,  and  that  by  force 
of  the  ftatute  of  diftributions  they  aS  next  of  kin  ought  to  have 
the  fhares.  But  Mr.  Mead  for  the:  defendant  argued,  that  it 
was  tlic  intention  of  the .  teftator,  his  executrix  fhould  have 
them  r  for  by  the  will  the  legatees  are  tenants  in  common,  and 
fhall  not  take  the  (hares  as  furvivors. 

Sir  Jofeph  Jekyll^  The  ftatute  of  diftributions  only  takes  ef- 
fect, when  the  teftator  omits  to  make  a  difpofition  of  an 
intercft  yefted  in  him  :  as  if  he  devifes  part  of  his  eftate,  and 
takes  no  notice  of  the  other  part  in  his  will ;  he  die?  inteftate 
quoad  that  part  not  devifed,  and  then  the. next  of  kin  claim 
under  the  ftatute,  and  they  (hall  have  it :  but  when  an  intereft 
has  been  once  difpofed  of,  and  the  party  who  would  have  taken 
it,  had  he  furvi/ed  the  teftator,  dying  in  his  life-time,  and  the 
teftator  not  making  ajiy  other  difpofition  of  the  (hare  he  would 
have  had,  in  cafe  he  had  furvived  the  teftator,  nor  any  decla<- 
ration  (hewing  a  defign  of  altering  his  will  \  it  is  plain  the 
teftator,  as  he  knew  of  the  death  of  the  legatees,  did  defign 
(if  he  knew  any  thing  of  the  law)  that  the  executrix  his  widow 
fhould  have. the  fhares  of  the  dcceafed  legatees.  And  the  fur- 
vivors  could  not  well  take  the  fliares,  becaufe  the  teftator  had 
particularly  appoiiifcd  that  each  of  his  legatees  fhould  have  a  fpc- 
cial  fhare.  And  he  decreed,  the  wife  fhould  have  the  two 
fhares  abfoJ'jtely  to  hcrfelf,  and  the  ufe  and  intereft  of  the  other 
half  for  her  Lie,  andean  account  of  the  -tefhitor's  eftate  to  be 
•taken.     ^kU^  8ao. 
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5  Georgii  2  Regis,  In  B.  R. 

Robert  Ir^r^  Raymond,  Lord  Chief  Juftice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt. 

William  Lee  Efp 

Sir  Philip  Yorke,  Knt.  Attorney  GeneraU 

Charles  Talbot,  Efq\  Solicitor  General. 


Meard  ver/us  Philips. 


Geoenaiflue      TN  debt  for  die  penalty  of  articles  relating  to  the  buUding 

J^tTlwd  I  ^f  P'^'y  ^"^8«-  The  defendant  pleaded  m  debet.  The 
^Qoble,  plaintiff  demurred,  and  the  defendant  joined  in  demurrer. 

Afterwards  he  moved,  tiiat  be  might  be  at  liberty  to  withdraw 
his  plea  of  Nti  debet^  and  {dead  double,  viz.  that  he  was  not 
app9inted  by  the  commiffioners,  and  that  he  did  not  agree  with 
them  to  buud  die  bridge.  And  it  appearing  the  plaintiff  had 
not  been  delayed,  the  court  gave  leave  accordingly. 

Squire  virfus  Archer. 

3r*mgbg money  TN  an  adion  for  dilapidations  the  court  refiifed  to  let  the  de- 
**B*  "*"d*ic  B  fcndant  bring  money  into  court,  and  faid  it  was  lijce  trcf- 
J,  *"**' '    '  *  paft,  where  you  cannot  do  it,  though  you  may  tender  amends. 

WilcQckj 
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WUcocks  verfus  Huggins^ 

....       A 

CASE  by  the  executor  of  the  executrix  of  George  Wilc^ch  withlirwhtt 
a^ainft  (he  defendant  upon  a  promiffory  note  dated  'lo  July  ^****  in  execaw 
^  T*i.       J  r     J  1     •^    J  _/         /-       «•      •  •^     -^     .<   tor  muft  purfuc 

1719.     The  defendant  pleaded,  quod  cauja  axioms  tton  ^f^^*^/^  an  aaion  begun 
infra  fex  annos :    the  plaintiff  replies,  that  the  firft  executrix,  by  hi^  teftator. 
Trin.   II  Geo.  i.  fucd  out  a  biU  of  Mddlefex  againft  the  de-.  J*'"^*'^- ^- ^• 
fendant^  returnable  Mich.  fequerCy  on  which  there  was  a  con-  Fitegib.  170, 
tinuancc  by  non  miJH  brtve^  and  an  aUas  was  t^en  out  return-         *    *    •  - 
^ble  in  Hilary  term  following,  before  which  the  executrix  died, 
and  made  the  plainti£F  her  executor^  who  in  .A£cbaelmas  term 
3  Gio^  2*  fued  out  a  latitat  againft  tlie  clefendant,^  vrith  intent 
to  declare  againft  him  as  above,  which  he  accordingly  djd  i 
'and  concludes  with  an  ayernient,  that  the  caufe  of  action  ac- 
crued within  fix  years  before  fuing  out  the  firft  bill  of  Middle^ 
fix. 

To  this  the  defendant  demurs :  and  after  feveral  arguments^ 
it  was  held,  that  the  replication  was  ill,  there  being  four  years 
between  the  death  of  the  firft  executrix  and  the  proceeding  by 
the  now  plaintiff:  that  the  moft  that  had  ever  been  allowed  was 
a  year,  and  that  within  the  equity  of  the  provifo  in  the  ftatute,  Lut^r  «6u 
which  gives  the  plaintiff  a  year  to  commence  a  new  adioni, 
where  the  judgment  is  arrefted  or  reverfed  :  but  they  faid  they 
would  not  go  a  moment  farther,  for  it  would  let  in  ^  the  in- 
conveniences which  the  ftatute  was  made  to  avoid.  Indeed  if 
the  fecond  executor  had  been  retarded  by  fuits  about  the  will  or 
adminiftration^  and  he  had  fhewn  that  in  pleading,  it  would 
have  been  odierwife^  becaufe  then  the  negledi  would  have  been 
iiccounted  for.  And  wherever  a  fuit  is  allowed  to  be  continued 
by  journeys  accounts^  it  nhift  be  a  recent  profecution.  6  Ce% 
Spencer's  cafe,  which  this  can  never  be  faid  to  be.  Pcrcuriam^ 
Judgment  for  the  defendant. 

Berkley  verfus  Howard. 

ON  prror  of  a  judgment  by  default,  the  plaintiff" in  error  AeertkrMriY\t% 
affigned  the  want  of  an  original,  and  warrants  of  attorney.  ^^  •fl>"n j»  j«Jg- 
And  the  defendant^  without  putting  him  to  return  certiorari" s^  ^Mefi e^9ti!m. 
pleaded  in  nuUo  ejl  erratum.     And  on  argument  the  plajntifF  in- 
fifted,  that  it  was  a  confeflion  of  the  errors ;  and  it  was  agreed 
fo  to  be.     But  upon  application  to  the  court,  and  affidavit  that 
there  was  an  original  and  warrants  of  attorney,  the  court  award- 
ed two  certiorari' 5y  it  being  in  order  to  affirm  a  judgment. 

Vol.  n,  ^  N  Warren 
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Warren  verfui  Ivic. 

Ctnnot  rajoin  TT  T  ^as  moved  upon  the  aft  for  amendment  of  the  law,  that 
1*Aju  *c.  16.      JL  ^hc  defendant  might  be  at  liberty  to  rejoin  double  j  but  the 

court  held  it  extended  only  to  the  cafe  of  pleading  at  iirft. 

Fi(her  verfus  Hughes. 

Hwrtoltythc  "i^  RROR  out  of  the  grand  feffions  in  Wales  in  cjcftmcnt, 
i-^enr'^''*^  JlL  wherein  the  plaintiff  declares,  that  Robinfon  et  ux'  demif- 
^iriard.  k»  B*  ^d  to  him  one  hundred  acres  of  land,  and  that  afterwards  the 
4^4»  fame  day  Egerton  et  ux*  demifed  to  him  praemtffa  praed\     Upon 

Not  guilty  pleaded,  the  jury  find  for  the  plaintiff  quoad  the 
lands  demifed  by  Robinfem  ft  ux* :  et  quoad  temtnenta  praed^  which 
Egerton  et  ux*  demifed,  they  find  for  the  defendants.  And  the 
judgment  is  entered,  that  the  plaintiff  fliall  recover  his  term  in 
the  tenements  demifed  by  Robinfon  et  ux' ;  et  quoad  caet^ra  prae- 
mtffa Jit  in  mifericordia  profalfo  clamore  verfus  defendentem  pro  praed* 
tenementisy  which  Egerton  et  ux*  demifed ;  et  prafd*  defendens  Jit 
quietus^  et  eat  indejine  £e^  ^c. 

Strange  pro  quer*  in  errore  objeded,  that  for  want  of  purfuing 
the  common  form  in  lajrine  the  fecond  demife  to  be  aborum  te-- 
nementoruniy  the  judgments  here  given  are  contradiftory  to  each 
other :  the  defendant  is  put  without  day  its  to  the  fyme  premifes 
for  which  the  plaintiff  recovers. 

Et  per  curiam^  This  is  certainly  for  from  being  a  correft  en- 
try ;  but  we  will  not  revcrfe  it,  if  it  be  poflible  to  fupport  it : 
we  will  conftrue  tenementa  praed'  quae  Egerton  et  ux*  demifed,  to 
mean  the  term  in  the  premifi^s,  and  then  it  will  be  well  enough. 
The  judgment  was  affirmed. 


Du;in  verjus  Vacher  et  ux*. 

Plttdiatddiible.  "TX^^T  upon  a  bond  entered  into  by  the  defendant's  wife 

1  J  dum  Jo/ay  conditioned  that  (he  (hould  within  ten  days 
after  the  plaintiff's  return  from  his  voyage  marry  him  if  re- 
quefted.  And  Strange  moved,  and  had  leave  to  plead^  nen  e/l 
faitum^  and  that  the  plaintiff  did  never  recjueft  hcrt 


Willing 
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Wniing  verfus  Goad. 

SERJEANT  Birch  moved  to  difcharge  the  defendant  out  Caricrcannc 
of  the  cuftody  of  the  marfhal,  the  plnintifF  in  the  aftion  J^^*  ^"'  ^ 
having  fent  an  order  for  his  difcharge.     Upon  a  rule  to  (hew  in^'rnard.K. 
caufe,  the  marfhal  infifted,  that  the  defendant   had  broke  the  *<>• 
prifon,  and  let  out  himfelf  and  another  prifoncr,  who  was  in 
execution  for  500/.  and  that  though  the  plaintifTs  difcharge 
came  whilft  he .  was  out  of  prifon  ;  yet  he  had  iince  re-taken 
him  for  his  fees,  and  had  charged  him  in  cullody  with  a  de- 
claration for  the  efcape  of  the  other.     But  there  being  no  cafe 
to  warrant  the  gaoler's  re-taking  for  fees,  and  the  plaiiitiiF  in 
the  adlion  being  fatisiied  ^  the  court  held  the  re- taking  to  be 
illegal,  and  confequently  the  delivery  of  the  declaration  to  him 
was  void,  and  the  marfhal  ought  to  difcharge  him. 


King  verfus  Morris. 

ACTION  againfl  the  high-bailiffof  JVeflminJler  for  a  falfe  Variance, 
return.     And  the  declaration  fet  forth,  that  the  plaintiff  ?""^'^g^*^ 
recovered  a  judgment  againft  Alexander  Urqhuart^  on  which  he  ^    ' 
fucd  dijiert  facias^  and  a  warrant  was  made  to  the  high-bailifl'  to 
levy  (o  much,  which  the  plaintiff  recovered  againil  the  faid 
J.U. 

Upon  the  evidence,  the  warrant  was  to  levy  of  the  goods 
and  chattels  of  J,  U,  fo  much,  guas  the  plaintiff  rccupercrjit 

verftis ,  (omitting  the  name  ;)  and  the  queflion  rclbrvedon 

the  trial  was,  whether  this  was  a  variance.  And  the  court 
on  debate  held  it  none,  the  fieri  facias  being  right ;  and  t*icy 
faid  they  would  take  that  and  the  warrant  as  the  lame  pro- 
ceeding.    So  the  plaintiff  had  judgment. 


Dominus  Rex  verfiis  Hudfon. 


o 


At  Guildhall,  coram  Raymond  Chiefju/lice, 

N  an  information  for  flopping  up  a  common  foot- way,  whrrc  tb*?  orr 
the  profecutor  proved,  that  it  had  been  a  common  paf-  8*"-'^  <'*  *  ^:'> 
fagc  under  the  defendant's  houfe  as  far  back  as  any  witneflcs  ih^'pTtlcripiici 
could  remember.     But  the  defendant  producing  a  icafc  made  is  aturoye^. 
for  fifty-fix  years  of  this  way,  to  the  intent  it  might  be  a  paf- 
fage  during  the   term,  and  the  term  expiring  in   1728  ;  the 
Chief  Juflice  held  the  defendant  not  guilty  :  and  as   to   the 
leaving  It  open  fmce,  he  faid   that  would  not  be  long  enough 
to  amount  to  a  gift  of  it  to  the  publick. 

3  N  2  Lowfield 
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Lowfield  verfus  Bancroft  &  aj'.     Ibid, 

IN  an  aftion  for  a  malicious  profccution,  the  jury  wQuId 
..  ^_.    _  '^^ve  found  8oo/.  damages  againft  one  defendant,  and  lOoA 

i«nft  fweral     Stgainft  cach  of  the  others.      But  the  Chief  Juftice  faying  it 
defendant!,        could  uot  t)c  do^c,  the  jury  gave  a  general  verdi£k  for  iiooA 


The  dtmages 
cs^nnot  be  given 
fepvately  a^ 


Hoar  verfus  Dacofta,     Ibid, 

Within  what  TT^OODWARD^s  note  was  paid  to  the  plaintiff  at  twclvu 
time  a  gold-  ^^  On  the  Friday^  v/ho  put  it  into  the  bank  at  one,  and  thfc 
limftbedemLd-  ^^^^  moming  at  ten,  the  runner  of  the  bank  carried  it  to  the 
ed,  '  Ihop  with  other  notes  to  the  value  of  2600 /•  and  left,  them 

(as  ufual)  to  call  again  for  the  money :  he  called  at  eleven, 
and  they  faid  their  iervant  was  gone  to  the  bank.  He  called 
again  at  two,  and  they  faid,  they  were  going  to  (hut  up,  and 
refufed  to  pay ;  but  paid  fmall  notes  for  two  hours,  and  then 
fiopt,  And  the  next  morning  notice  was  given  to  the  defend- 
ant, who  had  paid  the  note  to  the  plaintiff.  And  now  in  zt^ 
|i6lion  for  the  money,  the  queftion  v/as,  whether  this  was  pay- 
ment to  the  plaintiff.  It  was  infiiled  for  the  defendant,  that 
he  ihould  not  fuffer  by  the  plaintiff's  paying  it  into  the  bank, 
who  fent  it  with  other  notes ;  whereas  if  the  note  had  been 
tendred  by  itfelf,  it  would  have  been  paid,  f  contra  it  was 
infifted,  that  if  there  had  been  no  demand,  there  would  have 
been  no  laches,  being  within  a  day  after  die  receipt,  that  the 
|oIdfmith  ftopt  payment,  The  Chief  Juftice  faid  there  waa 
no  ftanding  rule,  but  left  it  to  the  jury,  who  found  for  thf 
plaintiff  %o  (he  va)ue  of  the  note, 

Harris  verfus  Benfon.     Ibid, 

9  ^  10  w.  3,     T  N  an  aftion  againft  the  drawer  of  an  inland  bill  after  an 
c.  17-  X  acceptance,  the  Chief  Juftice  rvJed,    that  for  want  of  a 

lob^aUo^dT   P''^^*  according  to  9  fff  10  ^.  3.  c.  17.  the  drawer  could 

not  be  charged  with  intcreft^  Then  the  plaintiff  would  have 
had  it  as  for  money  lent,  and  that  appeared  to  be  the  con- 
fidcration  of  the  bill  j  but  the  Chief  Juftice  faid,  it  had  never 
been  jjlowed  barely  for  money  lent,  without  a  note  j  fo  thq 
plaintiff  bad  no  itereft  allowed  him*     Strange  pro  def* 


Dominus 
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Dominus  Rex  verfus  Clcndorii 


AN  information  was  laid  for  an  aflfault  in  Middlefex^^  and  the  Ameadment. 
couirt  refufed  to  amend  it  by  laying  it  in  London.  ^^^^^^ 


Dominus  Rex  verfm  Dalton^ 


TH  £   defendant  had  the  misfortune  to  kill  his  fchoolfellow  One  found  guU- 
at  Eton.     And  being  brought  up  by  habtOi  corpus  to  the  ^^  o^mannaugh- 
Chief  Juftice's  houfe  j  it  was  returned,  that  he  was  committed  bqueAiTTaU.' 
by  the  coroner  for  manflaughter.     It  was  therefore  prayed,  he  able. 
might  be  bailed.     But  the  Chief  Juftice  faidj  that  was  no  rea-  ^*A  "4*» 
fon,  for  if  the  depofitions  made  it  murder^  he  would  not  bail : 
/  contra^  if  diey  amounted  only  to   manflaughter,  he  would 
bail,  though  the  coroner's  inqueft  had  found  it  murder.     And 
he  faid  the  diftin&ion  was  between  the  coroner's  inqueft,  where 
the  court  can  look  into  the  depofitions ;  and  an  indifhnent^ 
where  the  evidence  is  fecret.     That  Lord  Mohun^s  cafe  in  Salk% 
204.  was   in  point  (though  that  was  at  Hok^s  chamber,  and 
not  in  court  as  the  book  reports  it)   and  that  the  lords  bailed 
hiria  after  an  indi£fanent  for  murder  was  found.      He  faid  that 
himfelf  refufed  to  bail  Mr^  GUfton^  becaxife  he  thought  the  depo« 
fitions  made  it  murder,  though  the  inqueft  was  manflaughter 
ontyk 

TTie  bail  were  four  in  4000  A   The   Chief  Juftice  fahd,  It  *  K*  tt.l>.c. 
had  been  ufual  to  take  them  in  a  fum,  or  body  for  body ;  and  "^'  ^'  ^*  ^ 
that  where  they  arc  taken  corpus  pro  corpores  it  was  a  miftake  juft.  157.  ^ 
to  imagine  the  bail   were  to  be  hanged  if  the  principal  ran 
aiVay  :  but  that  the  nlethod  is  to  amerce  them* 


Harrifon  verfus  Weldon# 

t/7*^fif/r  TVekhn  died  inteftate,  leaving  Jnne  his  wife  and  Am*  The  fpUltual 
^^    pbillis  his  fitter :  the  lifter  upon  the  common  oath,  that  court  miy  rt- 
flifc  believed  he  died  inteftatc  without  wife  or  children,  obtain-  Oration  if  ^-"^^^^^^ 
ed  adminiftration.     And  in  a  fuit  to  repeal  it  as  obtained  by  ed  on  wrong  f«g- 
furprize,  it  appeared  to  be  the  courfe   of  the  court,  never  to  i«ftion. 
grant  it  to  the  next  of  kin,  until  the  wife  is  cited^ 

The  Cfter  moved  a  prohibition,  and  infiftcd  that  the  ordi* 
nary  had  executed  bis  authority,  and  cited  1  Sid»  179,  370. 
I  Ltv,  1 86* 

3N  3  Eut 
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But  the  court  hdJ,  that  the  ordinary  could  not  be  fa! 
have    executed  the  authority,    having  never  had  an  op|>or 
ty  to  make  the  declion  which  the  ftatute  21  //.  8.  c  5. 
him  :  that  it  was  incident  to  every  court,  to  xc&:i\y  mill 
they  were  led  into  by  the  mifrcprefentationof  the  parties  : 

•  lU*  ^A^'       *^  there  was  no  furprize   (of  which  the  court  below  was  ju 

•  lev.  ^c^.       there  ought  to  be  a  prohibition,  becaufe  then  the  admini 
\  Ktb.  1x3,      tion  will  have  been  duly  and  regularly  granted:  but  here 

a  plain  furprize,  and  therefore  they  denied  a  prohibition. 


f  M 


/,-ace. 

r  Gc*.  c.  29. 

Kc  -lolc. 
i)jrnarj. 

Kcp. 
.  K.  B. 

CC2. 

Htzijib. 

107. 

Bentlcy  verfus  Epifc'  Elienf. 

OfT^rnfcs  ."iriinii  y  N  prohibition  the  plaintiff  declared,  that  King  Henr 
uirora cr?ik*gc  1  i()  December^  13th  year  of  his  reign  founded  TriJwVj^  1 
Tf  nocpjiJoneJ  lige  in  Cambridge^  and  that  his  fucceflbr  Queen  EHzaketb  ir 
''\h^  *^  ""^  ^  ^°^y  °f  ftatutcs,  the  fortieth  whereof  is  intitled  *  Dt 
*  ^i^'*'  fi  ^^^  r.v/g'i'/  amotione  ;  and  fpeaking  of  the  bifhop  of 
there  are  the  words  '  c^rrigaty  puniatj  expellat :  that  he  was  c 
to  appear  before  the  bifliop  as  fpccial  vifitor  appointed  by 
faid  fortieth  ftatute  of  EJizabeihj  to  anfwer  to  fixty-four  artii 
which  are  inftfted  upon  as  violations  of  the  ftatutes,  fom 
which  are  long  before  the  laft  aft  of  grace,  and  otliers  of  tl 
are  for  fetting  the  college  feal  in  conjunftion  with  the  fellc 
The  biihop  for  a  confultation  fets  out  a  former  ftatute  of 
ward  6.  in  thefe  words  :  *  vijitator  epifcopus  Elimfii  fity  anda* 
that, he  is  vifitor  general,  and  as  fuch  has  a  right  to  { 
cced  upon  the  articles.  The  doftor  put  in  an  immaterial 
plication,  to  which  thefb  was  a  demurrer.  And  after  fev 
arguments  thefe  points  were  ruled. 

Flrft,  that  though  fevcral  of  the  fails  charged  appear  \k 
Ik  fore  the  act  of  grace ;  yet  they  are  not  pardoned  by 
ffatiu?,  hut  arc  ftill  inquirable  by  the  vifitor.  There  arc 
forts  of  corporations,  ftrft,  thofe  that  are  for  publick  gov< 
nicnt,  and  fecondlv,  thofc  that  are  for  private  charitres. 
hrft  of  thefe  are  governed  by  the  common  law,  but  the 
cf>nd  is  the  creature  of  the  founder,  and  governed  by  his 
v;iie  laws.  Not  that  the  particular  pcrfons  are  exempted! 
ih.c  common  liiw,  but  tht-  body  in  general  is  :  and  as  theft 
private  laws,  thi*y  are  in  the  nature  of  trufts,  and  thebrcK 
thciH  is  no  crliue  co:»iiizablc  bv  the  common  law.  'J'he  Ki 
povvrr  ofpiirdoning  arlfcs  from  his  having  the  executive  p 
in  him  ;  ami  though  in  this  cafe  the  J^ing  is  fouaJcr,  ye 
breach  of  his  private  flatutes  ate  not  crimes  againll  the  cr« 
Tht'  crimes  pardoned  are  fuch  as  arc  againft  the  publick 

7 


Trinity  Term  5  Geo.  2.  913 

linj  ftatutes  of  the  realm,  whereas  thefe  are  in  the  nature  of 
domeftick  rules  for  the  better  ordering  of  a  private  family. 

Secondly,  that  though  feveral  of  the  crimes  imputed  to  him  The  vifitor  miy 
for  violations' of  the  ftatutes  of  the  college  appear  to  be  <lone  P"***^^^^*^*** 
by  him  in  conjunction  with  others,  yet  that   is   no  rcafon  to  by  him  jointly 
exclude  the  inquiry  of  the  vifitor.     Suppofe    the  whole  body  with  others. 
Ihould  join  in  fetting  the  fcal  to  a  deed  to  encourage  a  murder^ 
would  they   not  be  feverally  punifhable  in  their   natural  ca- 
pacity ?  if  he  was  not  concurring  in  the  a£t,  and  it  is   only 
as  to  him  a  virtual  confent  as  included  in  the  body  ;  that  wiU 
be  proper  matter  of  excufe.     If  a  power  is  lodged  in  two  or 
three  jufticcs,  and  they  abufe  it ;  are  they  not  feverally  punifh- 
able for  it  ?  their  being  corporate  a6ls  therefore  is  no  ground 
for  a  prohibition. 

Thirdly,  that  by  the  ftatute  of  EJwardS.  the  bifliop  of  Ely  The  appoint- 
and  his  fiicceflbrs  are  appointed  general  vifitors,  it  being  ^'i;<j««ntorabiniop 
EUenfu  without   any  Chriftian  name,    according  to  the  cafe  chriftian  nine 
15  H,  7.  I.,  b.  powers  in  a£b  of  parliament  given  to  bifhopstubcTificorez. 
orjuftices  will  vcft  in  their  fucceflbrs,  without  the  words /ir  ^*^^* '******  ^***^" 
iti  time  bang. 

Fourthly,  that  thbugh  the  three  former  determinations  are  The  ▼ifitor  in 
in  favour   of   the  fuit    below>  yet  the  prohibition  ought  to  *»**»  c»»«^ii 
ftand ;  bccaufc  the  bifliop  has  not  cited  the  doctor  upon  the  JJi^^rityl** 
foot  of  his  general  vifitatorial  power,   but  as  a  fpecial  vifitor 
appointed  by  the  fortieth  ftatute  of  Elizabeth^  which  the  court 
£ud,  he  was  not.     For  being  before  appointed  general  vifitor^ 
there  remained  no  farther  power  in  the  crown  with  regard  to 
enlarging  the  vifitatorial  power.     They  faid  it  was  a  queftion 
they  would  not  determine,  whether  when  the  crown  has  given 
ftatutes  and  appointed  a  vifitor,  the  fucceflbr  can  any  way  alter 
or-  annul  the  former  ftatutes :  the  pradice  indeed  has  been 
otherwife  ;  but  it  had  never  been  determined  to  be  good.     Fop 
this  laft  reafon  they  were  all  of  opinion,  that  the  prohibition 
ought  to  ftand. 

N.  B.  Upon  a  writ  of  error  in  parliament  this  Judgment  Andrewi  5!,. 
was  rcverfed,  and  the  lords  went  into  die  confideration  *•  ^' 
of  the  feveral  articles,  and  as  to  fome  granted  a  ptofaibition^ 
and  as  to  others  a  confultation. 


3  N  4  Mick^lqjM 
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irclinary  could  not  hv  fsid  1 
'jug  nc^'cr  lud  an  opporlun 


'«  »^  **  toj  ?"  «*  <s  ,^  °"«afc 


\^ 


rned  bvhisp"* 
«  exempted  froffl 
and  as  ihcfe  arc 
and  liic  breach  of 
AW.     The  King's 
4C  rxccutlvc  povicf 
isi  i'ouiiJcr,  yet  the 
I  againil  the  crovfn. 
iiiA  ihe  publick  la\rt 


/ 
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The  plaintiff  had  judgment }  and  the  defendant  dying  pend- 
ing the  argument,  judgment  was  ordered  to  be  entred  nunc  pr$ 
tunc. 

In  this  cafe  was  cited  Summery.  Ferryman^  Hil.  1708.  where- 
in it  was  faid  to  be  lield^  that  a  bond  could  not  be  avoided  by 
durefs  of  goods,  contrary  to  the  cafe  cited  out  of  Roll.  Air* 

Dominus  Rex  ver/us  Barnes* 

THE  defendant  being  brought  up  on  a  habeas  cdrpuj^  ap-  Commitment 
peared  to  be  committed  by  the  vicechancellor  of  Oxfordj  till  givei  fccurjty 
for  carrying  goods  between  Oxford  and  London  without  a  uni-  J^^ty  ftihitw 
verfity  licence,  there  to  remain  until  he  gives  fecurity  to  carry  lu. 
DO  more,  and  to  obferve  the  ftatu(es  of  the  univerfity  for  life* 
Etpercuriam^  It  is  an  illegal  commitment,  and  he  muft  be  dif- 
charged. 


Marfhall  verfus  Cope* 

THE  rule  to alfign  errors  was  fet  afide,  becaufe  given  be-  PnCtWe, 
fore  any  rule  on  the  fare  facias  quare  exicutio  non.  »  BarnarJ* 

Loving  verfus  Avery. 

UPON  my  motion  it  was  held,  that  there  is  no  certain  Pnaice. 
number  of  days  neceflary  to  hie  between  the  tefie  and  re-  t*?"?^ 
turn  of  a  fpecial /(7/i><r/.  and  that  even  one  day  is  fuftcient,  if  it 
can  be  ferved. 


Wodlafton  verfus  Walker, 

THE  declaration  ran,  M.  Walker  attach* fuit  ad  reftondendum  An adminiftra. 
Ifraeli  fVooUafion  adminiflratori  bonorum  et  cdttalorum  quae  ^^^^^u  ^![ 
fuerunt  Nathanielis  Clarke  tempore  mortis  fuae  per   Francifcam  bring  aaions. 
Clarke  nuptr  executricem  tejiamenti  praed*  Nathanielis  non  admini^  *^-  Will.  Rep. 
Jlratorum  durante  quadam  lite  pendente  coram  Johanne  Bettefworth  ^^^^  j^  ^^^ 
L  L,  />.  curieu  praerogativae  ff^lliebni  Archiepifcopi  Cantuarienfis  drews  366. 
eommijjitrio  in  quodam  negotio  probationis  per  tefies  tejlamenti  et  V^^^'^l^\ 
ukimae  voluntatis  in  Jcriptis  praed*  Francijcce  Qarke  quoad  coram  ^23, 
probata  y»  B*  in  judicio  inter  praed*  J*  IV.  executor  em  in  eodem  Supplcm.  toLil. 
teflamento  nominatum  partem  hujufmodt  negotium  promoventem  ex  ^ 
una  parte  et  Margarettam  Periam  uxorem  Edwardi  Periam  Janam 
Ban^  et  yemiman  Lodington  fororcs  naturales  et  legitimas  diclae 

Fran^ 
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Prancifcae  et  Rogerum  Ifraekm  et  Elizahetham  Rant  nepotes  et  n^^ 
tern  exforore  di£iae  Francifcae  partes  contra  quas  idem  negotium  pro-*^ 
niivetur  ex  akera  parte^  de  placito  tranfgrejfionh  fuper  cafunty  i^c* 
and  concludes  widi  an  averment,  chat  the  fuit  is  flill  depending4 

After  judgment  for  the  plaintiff  in  C,  B.  it  came  up  by  error  * 
to*£.  R.  and  was  there  argued  three  times,  whether  fuch  an  ad- 
miniftration  could  be  granted  i  and  if  it  could^  whether  the  ad- 
miniftrator  could  maintain  an  aftion* 

They  who  argued  againft  the  adminiftration  infifted,  that  it 
was  not  warranted  by  the  31  E.  3.  and  that  though  it  bad  pre- 
vailed in  the  cafe  of  a  conteft  for  adminiftration,  where  there  is 
no  wiU ;  yet  in  the  cafe  of  a  will  it  had  never  been  allowed  1 
becaufe  a  will  is  a  total  deprivation  of  their  jurifdidion  to  grant 
adminiftration.  And  there  are  but  two  ways  of  dying  intef- 
tattt;  I.  Where  no  will  is  made.  2.  Where  the  executors  re- 
fufe ;  neither  of  ixdiich  appears  to  be  the  prefent  cafe.  And 
Carth.  153.  was  cited.     Mok  636* 

Econtroy  it  was  argued,  that  though  this  is  not  within  the 
Words  of  31  £•  3*  yet  many  adminiftrations  are  now  granted^ 
which  obtained  uom  neceffity ;  as  in  the  cafes  of  minority,  or 
abfence  of  the  executor,  in  which  cafe  it  is  not  difputed,  but 
that  there  is  a  will^  which  is  doubtful  in  the  prefent  cafe. 
Ow.  35.  5  Co.  29.  Hob.  251*  I  RoU.  Abr.  888.  2  Brownh 
83.  Lutw*  342.  4  idod*,  14.  Salk.  42.  Gibf.  Codi  5744 
And  as  to  the  cafe  in  Qirtbewy  it  was  never  acyudged. 

£t  per.  curiam^  We  can  fee  no  difierence  in  the  cafes  of  ab^ 
feniCe  or  minority^  but  what  makes  in  favour  of  the  prefent  ad-> 
miniftration :  it  would  be  very  inconvenient  if  no  body  could 
tall  in  the  effeds,  pending  the  difpute,  which  often  lafts  many 
years.  We  cannot  fay  this  adminiftration  is  void)  becaufe  ic 
is  not  determined  yet,  whether  there  is  a  will  or  not«  The 
judgment  of  C*  Bk  was  affirmed* 


Dominus  Rex  v^/ Baxteti. 

InfonAadoMire  T  TPON  motion  for  an  information  the  court  fefiifed  to 
iocaU.  y^  grant  it,  becaufe  it  appeared  that  the  fa<5b  were  commit- 

ted upon  the  high  feas,  and  an  information  is  local*  3  Keb^ 
•  »Kcb.i9i).  603,  799.  Soli.  174.  Kelyng  79*  HiL  t  Geo.  z.  *  Rex 
fV*  X5>  V.  Hooper^  information  denied^  for  a  battery  in  Newfoundland* 


Skinner 
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Skinner  verfus  Hebow; 

IN   an  a£Uon  by  the  plaintiff  as  aiCgnee  of  the  effeSs  of  a  ToadedanU^B 
bankrupt,  he  declared  that  the  defendant  was  indebted  to  ««Fomifctoth* 
the  bankrupt,  and  being  fo  indebted  promifed  the  plaintiff  to  fMmtfinoS^' 
pay.     The  defendant  pleaded  that  the  caufe  of  action  did  not  bankrupt  Uaa 
accrue  to  the  bankrupt  within  fix  years.     Xnd  on  demurrer  jJ^^^J^J^^ 
it  was  held  ill,  becaufe  the  plea  does  not  anfwer  to  the  promiie  k*  B.  73. 
laid  in  the  declaration,  and  it  precludes  the  plaintiff  from  prov- 
ing any  promiie  to  himfelf«     6  Ai9(L  J31,   309.     Stdk.  28. 
ymUdum  pr§  fuer*. 

Dominus  Rex  verfus  Theed. 

AConvi6Uon  on  the  candle  ad  wa9  quafhed,  becaule  the  |P  coavldioni 
evidence  was  not  fet  out,  it  being  only  alleged  that  the  muft*bi*fci*ittt. 
c^enfe  was  fully  and  duly  proved.     L.  Raym.  lyjS*    ^*y  608.  ^  Aiuu  c  9.  • 

cited  iaAodrJ^. 
2Bara«£i.K.B. 

The  South-fea  Company  mj/stf  Duqicoxob* 

UP O N  a  trial  at  bar  in  an  adion  for  money  lent,   it  7^^ '*«»r 
appeared  that  8000/.  was  advanced  to  the  defendant  by  ^^^  ^e'bor. 
0ie  plaintiffs  in  the  year  1720,  upon  91  pawn  of  2000 /•  ftock.  rower  u  liable,* 
And  the  defendant  not  repaying  it,  the  queftion  to  be  tried  ^^out  there  h 
was,  whedier.  the  plaintiffs  could  proceed  againft  the  perfon  of  Sc'S^^lJ^.*  ^ 
^  defendant,  or  muft  ftand  to  the  remedy  againft  the  ftock.  Cro.  jac  281. 
And  after  proof  of  many  particulars,  to  induce  a  belief  that  *  ^* ' "^ 
in  thefe  loans  no  regard  was  had  to  the  perfofial  fecurity ;  the  ydv.  '^^ 
court  left  it  to  the  jury  upon  this  point,  th^t  where  money  is  Saik.  523. 
generally  lent  upon  a  pledge,  it  will  not  deprive  thp  lender  of  V?^*^c^*|  ^^ 
nis  remedy  againft  the  perfon;  aiid  that  to  difcharge  theper-^  13JJ    ^   ^* 
ion  of  the  borrower,   there  muft  b^    ^,  fpecial  agreement  to  »  Barnard. 
Sand  to  the  pledge  only.     And  the  jury  found  for  the  defends  ^*  ^'  ^^* 
jMi^     Strange  fro  def^ 


Benfon 
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Benfon  verfus  Olive, 

In  Scaccario,  coram  Reynolds  C.  B. 

Son'^a'**"  T  TPON  trial  of  an  iflue  direacd  by  the  court  of  Exche- 
^neft  examm-  \J  quer,  the  depofition  of  a  witnefs  examined  in  1672,  was 
cd  fifty  yean  be-  oTOTcd  to  bc  read.  Without  any  evidence  of  his  being  dead, 
fore,  without      relying  on  the  prefumption  from  length  of  time,  which  would 

fome  account  «  .     <  ,  ^ ,  ,:  j     j     r  ^.         j  °         rx^%      /^.  .   r  i^ 

his  death.  mtitle  the  readmg  a  deed  of  that  date.     The  Chief  Baron  re- 

Barnard.  IC.B.  fufed  to  let  it  bc  read,  faying  a  deed  had  fome  authenticity 
limb.  %%u  ^^^^  *^  folemnity  of  hand  and  fcal :  he  faid  if  proper  fearches 
S,  c/s«P.        or  inquiry  had  been   made,  and  no  account  could  be  given  of 

him  I  he  would  have  admitted  it  atfuch  a  diilance  ot  time. 


Dominus  Rex  verfus  Lone. 

Indiament  lies  ^T^  ^  ^   indiftment  fet  forth,  that  at  a  wardmote  held  ac- 

ibr  not  taking  X      cording  to  the  cuftom  of  the  city  of  London  for   the 

fUbhf***^^^*^**'  ^^^^  ^^  Ltf»^^flr«,the  defendant,  being  an  inhabitant  and  pay- 

Fitzgib.  192.  ing  fcot  and  lot,  was  chofen  conftable,  but  had  refufed  to  exe- 

Barnard.  K.  B.  cute  the  ofHce.     After  verdifl:  pro  Rege  it  was  moved  in  arrell 

ii^ifod.  »i5.  ^^  judgment,  that  this  was  not  an  offcnfc  indictable,  but  the 

^iMod.'iSo.*  proper  remedy  was   for  the  fteward  to  fine  him,  and  Regina 

ScO^  C^  4c8.  V.  Dafiyj  Hit.  lo  j6tn.  Salk.  175.  were  cited. 

Econtra  it  was  infifled,  that  they  might  proceed  either  way. 
3  Keb.  197,  230,  Cro.  "Car,  557.  i  Sid,  272.  Cumb.  416. 
okintur  669.  and  Paf.  8  Jrm.  Reglna  v.  Jennings  ;  which  was 
an  indidment  for  not  taking  the  office  of  high  conftable. 
^Mod.  96.  I  Vtn.  344.  TTrem.  Ent.  221.  Et  per  curiam^ 
There  is  no  exprefs  determination  that  it  is  ill,  for  Dafey\ 
cafe  had  many  other  fiiults :  this  is  an  office  concerning  the 
publick  juftice ;  and  if  the  party  is  abfent,  he  cannot  bc  fined  5 
and  it  will  be  inconvenient  to  ftay  till  the  next  court  for  a 
prefentment  of  his  refufal.  And  Lee  J;  laid,  he  had  feen  a 
manufcript  report  of  the  cafe  cited  from  Salk.  175.  wherein 
Holt  C.  J.  fays,  the  party  may  be  indificd.  Judicium  pro  Rcge^ 
Strange  pro  def. 


Dominus 
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Dominus  Rex  vtrfus  Philips  ct  al\ 

SIX  perfons  were  indided  in  one  indidment  for  peijury,  and  Cannot  jola 
four  of  them  pleading  were  conviAqd.     It  was  then  moved  f^^^J"  **"• 
in  arreft  of  judgment»'diat  crimcs^(cfpe|ciany  perjury)  were  in  ^ury.  ^^^ 
their  nature  feveral,  and  two  cannot  be  indicted  together.     And  %  BarnaH. 
Pabn.  535-     6  Afirf.  210.     2  Roll.  Mr.  81.  pi  6,  7.     Balk.  f'*-*°-  - 
382.     Paf.  II  Geo.  I.  Rex  v.  JVeJlmetat^  ante,  623.     Tnn.  ^y""*^^ 
4  6^0.  2.  Rexy.  Qendon,  ante  870.     I  £r^«  585,  612^  635. 
were  cited. 

Ecentra  were  cited  Salk.  382.  in  extorfion,  Trin.  10  i//f». 
Rigina  V.  Marjhal  againft  two  for  receiving  ftolen  goods. 
I  Ven.  302.  3  Kih.  700.  for  maintenance.  2  iJ^ff.  ^r^-  345. 
P^/^.  367.  talk.  384.  agaii^  hvifband  and  wife  for  keeping  a 
diforderiy  houfe,  and  Regina  v.  Dlxanet  ux*.  St!.  312-  Cm* 
EL  230.  3  Leon.  230.  where  this  exception  was  not  taken  in 
perjury.     Cro.  Car.  380, 

Sedper  curiam^  There  may  be  great  inconveniences  if  this  is 
allowed :  one  may  be  deiirous  to  have  a  certiorari^  and  thc^  other 
not ;  the  jury  on  the  trial  of  all  may  apply  evidence  to  all,  that 
is  but  evidence  againft  one.  The  cafes  cited  are  all  of  that 
which  may  be  joint,  as  extorfion,  maintenance,  Vc'.  but  per- 
jury is  a  feparate  a£l  in  each  :  and  Trin.  6  Ann.  Regina  v.  Ho(U 
Jonet  aPj  two  were  ii)dided  for  being  fco)d|,  and  compared  to 
barretry,  and  held  not  to  lie.  The  judgment  wa$  arrefted. 
Strange  pro  def*  ^  .     . 


ii^^m 
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Hobert  JljorJ  R^oiond^  Lord  Chief  Jujiw. 

iSir  Francis  Page,  Knt. 
Sir  Edmnnd 

■ 

Wtfliam  Lee>  E/^, 

Sir  Philip  Yorke,  Knf.  Attorney  Generah 
Charles  Talbot«  j^i  ^itlkitor  Central, 


•age,  Knt,  1 

Probyfl,  Knt.,        >Jufttces, 


Martin  'oA-Jiti  Mtfdh 


I       ration  was  ad  damnum  l$oL  and  the  verdl6l  for  104  A 
-*•      and  there  being  variety  of  opinions  in  the  books,  whe* 


Whertthereeo.  T   I    MIE  latitat  was  with  zxtacetiam  for  80/.  ahd  the  decia-. 

ircry  it  for  more  ■ 

than  the  hail  U 
bound  in*  he  it 

liable ^ro  unf.  ther  the  bail  mould  be  liable ^r^  tanto^  or  totally  difcharged  ;  and 

Salk.  102.  the  queftion  having  been  many  terms  depending  in  this  caufe, 

^'  K^   n  *^  came  now  to  be  Anally  fettled.     And  the  authorities  contra- 

183.    *    ^*  di£Ung  one  another,  the  court  took  it  up  upon  the  rcafon  of  the 

ft  Barnard.  thing ;  and  refolved,  that  as  on  the  one  hand  there  was  no 

« '  **E^^^*  colour  to  fubjeft  the  bail  to  more  than  they  were  bound  in,  let 

5  Geo.  ».  ^^^  plaintiff's  demand  be  ever  fo  much  more  j  fo  on  the  other 
Forufc.  Rep.  hand  there  was  no  reafon  the  plaintiff  fhould  fufier  by  his 
^^V*  J      -  moderation  in  taking:  bail,  but  the  recognizance   Ihould  be 

10  Mod.  153.  /-ll  0»J|-  LJ 

6  Mod.  90.  confidered  as  an  agreement  to  pay  80  /.  or  deliver  up  the  de- 
S.  C.  but  «o*  fendant.  And  therefore  they  made  a  rule,  that  the  goods  of 
^'K*b"RciJ*x6.  ^^  ^^*'  taken  in  execution  (hould  be  redelivered,  on  the  bail's 
pi.  16.'  Lil.  paying  the  80/.  and  the  cofls,  or  elfe  the  goods  to  be  fold  and 
Frad.  Reg,  249*  t^c  furplus  returned.     Strange  pro  quer', 

Dillcy^ 
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Dilley  verfus  Polhill. 

IN  debi  the  plaintifF  declared,  that  7  March  3  Geo.  1.  the  Jnd«l>tonin 
defendant  by  bond  fubmitted  himfelf  to  the  award  of  Jama  ^uTmlLTrt^ 
Pop^y  an  arbitrator  indifferently  named  and  elected  as  well  on  beihewiu 
the  part  of  the  plaintifF  as  of  the  defendant,  fo  as  the  award  be 
ttiade  in  writing  under  h^nd  and  feal  before  20  jtpril.     That 
iS  yfpri/y  Pope^  by  writing  under  hand  and  feal,  reciting  that 
an   adion  had  been   brought  by  the  plaintiff*  againft  the  de- 
fendant for  words,  therefore  to  end  the  difpute  he   awarded, 
that  the  defendant  fhould  on  27th  of  Aprils  between  two  and 
five  in  the  afternoon,  at  the  Cock  and  Lion  in  Dartford^  pay  the 
plaintiff"  ten  guineas  for  his  damages,  and  6/.  19  j.  for  cofts  ; 
that  the  plaintiff*  fhould  pay  the  defendant  i  j.  after  which  both 
fhould  give  mutual  releafes. 

The  defendant  demurred,  and  Strange  pro  def*  argued^  that 
the  plaintifF  had  not  in  his  declaration  fhewn  what  was  ncccf- 
fary  to  maintain  his  adlion,  for  he  has  not  fhewn  that  there  wa$ 
any  fubmiiEon  on  his  part:  and  it  is  contrary^  i*  to  the  na- 
ture of  an  award,  and  2.  to  the  precedents. 

1.  An  award  is  the  determination  of  a  third  perfon  between 
two  others,  who  fubmit  to  his  judgment.  Thefe  fubmiflions 
create  a  mutual  obligation  upon  both,  to  acquiefce  in  his  de- 

cifion.     It  is  therefore  contrary  to  the  nature  of  an  award,  that   i  Saund.  326, 
the  arbitrator  fhould  determine  any  thing  with  regard  to  one  Bro.Arbiur,  1%^ 
who  does  not  fubmit  to  his  judgment :  and  in  i  RolL  Rep.  194, 
it  is  refolved  in  ajfumpftt^  that  mutual  promifes  fhall  bind,  with- 
out any  other  confideration. 

2.  The  precedents  are  all  contrary,  and  a  flrong  evidence 
what  the  law  is.  iSaund.  61,  127,  337.  I  Sound.  32.  Mo. 
359,  642^  Roji.  153.  b.  Co.  Ent.  i^g.  a.  Old  Ent.  /^i,  a. 
64.  a.  Tho.  Ent.  107,  116.  Jjhton's  Precedents  i88,  200- 
Litt.  Rep.  312.  I  Leon.  72.  I  Roll.  Rep.  5.  BrownL  i8l» 
Regiji,  111.  a. 

Hawkim  Serjeant  cofitra  agreed-,  that  a  mutual  fubmiffion  was 
neccffary  to  be  fhewn  ;  but  infifled  that  it  is  fufficiently  averred, 
it  being  laid  that  the  arbitrator  was  elected  for  both,  and  that 
in  declarations  it  is  enough  for  the  plaintiff' to  fhew  what  makes 
for  him,  according  to  i  Sid.  161.     Litt.  Rep.  312. 

Strange  replied  and  obfcrved  that  the  averment  is  not  that 
the  arbitrator  was  nominated  by^  but  on  the  behalf  of  the  de- 
fendant, which  might  be  done  by  a  friend  to  whofc  nomination 

VpL.  II,  3  O  the 
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the  defendant  nnight  not  fubmit.  And  as  to  the  cafe  in  i  Sid^ 
it  is  only  faid  by  the  counfel,  and  agreed  by  Tiuifdni^  that  if  tlie 
plaintiff  brings  debt  for  money  generally,  without  {hewing  the 
award  to  be  of  both  parts,  it  is  well  enough  ;  but  not  a  word 
faid  about  the  fubmiilion.  And  as  to  Lstt.  312.  that  is  only 
that  the  plaintiff  need  fet  out  no  more  of  the  award  than  makes 
for  him;  but  in  that  cafe  it  is  averred,  both  fubmitted.*  And 
for  want  of  it  here  it  doth  not  appear  that  the  defendant  has  any 
remedy  for  the  i  s.  or  releafe  awarded  to  him. 

Et  per  curiam^  There  is  a  great  deal  of  difference  where  the 
aftion  is  brought  upon  the  bond  of  fubmiilion,  and  where  it  is 
upon  the  award  ;  in  the  firft  cafe,  the  defendant  by  craving  oyer 
(hews  that  there  were  mutual  fubmifBons,  the  condition  always 
fo  reciting  it :  but  in  the  other  cafe  it  mufl  be  averred,  before 
you  can  properly  introduce  your  award  :  on  the  behalf^  does  not 
import  him  to  be  named  hy  the  defendant :  and  in  debt  on  the 
bond,  nul  agard  fait  admits  a  fubmiilion  :  we  think  therefore, 
that  as  a  mutual  fubmiilion  is  Tieceffary  to  be  fhcwn,  there  is 
nothing  tantamount  on  this  declaration.  The  plaintiff  difcon- 
tinued  on  payment  of  coils. 

Cortifos  verfus  Munoz. 

Addition.   ^       rir^HE  defendant  was  fued  by  a  fpecial  original  with  the 
a  Barnard.  K.B.     j^      addition  of  fiupcr  de  London  merchant:    the    defendant 

pleaded,  that  for  four  years  before  he  was  commorant  at  Whiter 
chapel  in  Middlcfcx^  and  traverfed  that  at  the  time  of  the  writ 
vel  nuper  tunc  vel  unquam  pojiea  he  was  of  London  ;  and  made 
affidpvit  that  the  contents  of  his  pica  were  true,  and  TheloaPs 
Dlgeji^  lib.  6.  was  cited  in  maintenance  of  it. 

But  upon  motion  the  plea  was  fet  afide,  for  by  i  Hen.  5.  r.  5. 

the  plaintiff  has  his  eleftion  to  name  him  of  the  place  he  was 

lately  commorant  in,  the  words  being  devilles  et  counties  on  ils 

fu  ront  ou  font  \    and  fo  is  19  Hen,  6.    i.      Bro.  Brief  174. 

Strange  pro  quer\ 


Inter  paroch'   St.  Margaret's  )Veftminftcr  and  St.   Martin's 

Ludgate. 

For.  TT  TPON  a  fpecial  order  of  feiTions  it  was  ilatcd,  that  a  Fleet 

2  Barnard.  B.R.  ^^  prifoner  took  a  houfe  of  2 5/.  per  atmutn  within  the  rules, 
a  Kcl.  240.  and  lived  in  it  eight  years,  and  paid  all  taxes  j  and  it  was  held 
pi.  i9*«  he  gained  a  fettlement. 


Pen  J  re  11 
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Pendrcll  verfus  Pendrell. 

UPON    an  iflue  out  of  Chancery  to   try,  whether  the  Though  the 
plaintiff  was  the  heir  at  law  of  one  Thomas  Pendrell^  it  ^^f^\  "  *".- 
Vas  agreed,  that  the  plaintifPs  father  and  mother  were  mar-  nolicccflcan'be 
ried,   and  cohabited   for  fome  months ;  that  they  parted,  (he  proved  the  iffue 
ftaying  in  London^  and  he  goiiig  into  Staffordjhire  ;  that  at  the  *  p^'wui'^Re 
end  of  three  years  the  plaintiff  was  born.     And  there  being  275*.     *  *    ^^' 
fome  doubt  upon  the  evidence,  whether  the  hufband  had  not  Cited  in  An. 
been  in  London  within  the  laft  year,  it  was  fent  to  be  tried,  s^wPi'f.  Rep. 
Arid  the  plaintiff  refted  at  firft  upon  the  prefumption  of  law  in  340. 
favour  of  legitimacy,  which  was  encountered  by  ftrong  evi- 
dence of  no  accefs.     And  it  was  agreed  by  court  and  counfel 
on  the  trial  at  Guildhall  before   Lord  Chief  Juftice   Raymond^ 
that  the  old  do£lrine  of  being  within  the  four  feas  (vas  not  to 
take  place  ;  but  the  jury  were  at  liberty  to  confider  of  the  point 
of  accefs,  which  they  did,  and  found  againft  the  plaintiff. 

The  Chief  Juftice  allowed  the  defendant  to  prove  the  mo- 
ther to  be  a  woman  of  ill  fame.  Salk.  120.  Cro,  Jac.  541. 
But  he  would  not  allow  the  mother's  declarations  to  be  given 
in  evidence,  till  (he  had  been  called,  and  denied  them  upon  the 
crofs  examination.     Strange  pro  quer\ 


The  bi(hop  of  London  verfus  The  Mercers  Company, 

ERROR    of   a   judgment    in   C,  B.    in    a  quare  impedit  Of  the  effca  •i 
brought  by  the  mercers  company  and  Edmund  Lewen^  the  union  of 
clerk,  for  the  prefentation  to  the  parifh  church  of  Saint  Mil-  Se  fire  o^f  Lon- 
dred  Poultry  and  Saint  Alary  CoUchurch  in  the  city  of  London.       <ion. 

Fitzgib.  109, 

_  *>  il  *T 

The,  declaration  fet  forth,  that  both   churches  were  burnt  Barnard.  K.  B. 
down  by  the  fire  of  London^  and  by  the  act  for  rebuilding  the  3^9* 
city  it  is  provided,  that  the  two  parifhes  (hould  be  united,  and  the  pilVyi  "^' 
patrons  to  prefent  by  turns,  and  that  which  had  the  greateft  en- 
dowment to  prefent  firft  ;  that  Saint  Mildred  Poultry  h?.d  the 
greateft ;  that  the  plaintiffs  had  the  advowfon  of  the  re£lory  im- 
propriate of  Saint  Mary  CoUchurch^  and  the   crown  the  other, 
whofe  church  "w^as  full  oi  Richard  Perinchiefy  clerk.    That  after 
Ac  union  King  Charles  the  Second  prefented  Richard  Perinchiefy 
Dr.  in  divinity,  who  died,  and  the  King  prefented  John  Tvil" 
hamsy  who  was  inftituted  and  indufted,  and  afterwards   pro- 
moted to  the  fee  of  Chiche/ler,  whereby  it  belonged  to  the  King 
to  prefent  by  his  prerogative  ;  and  the  crown   thereupon  pre- 
fented   George  Martin^  who  was  inftituted  and   inducted,  and 
died  incumbent,  and  King  George  the   Firft  prefented  Robert 
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Breton^  who  was  inftituted  and  indufted,  and  the  church  became 
void  by  his  refignation  ;  unde  it  belongs  to  the  company  to 
prefent,  but  the  bifliop  and  Lewen  hinder  them. 

The  bifliop  pleads  that  he  claims  nothing  but  as  ordinary. 

The  incumbent  pleads,  that  before  the  plaintiffs  had  any 
thing  to  do  with  the  advowfon,  and  before  the  adt  for  rebuild- 
ing the  city,  the   mafter  and  brothers  of  the  hofpital  of  Satnt 
'  Thomas  of  Aeon  were  feifed  in  fee  in  right  of  their  houfc  of  the 

rectory  and  church  of  Saint  Mary  Cole  churchy  which  were  an- 
nexed to  the  hofpital,  and  were  held  by  them  as  parfons,  with- 
out any  prefentation  or  admiflion.  That  upon  the  diflblution 
of  the  houfe  it  came  to  King  Henry  the  Eighth  in  the  fame  con- 
dition, who  became  feifed  thereof  in  right  of  his  crown,  and 
21  April  22^  of  his  reign,  by  letters  patent  under  the  great  feal 
granted  the  faid  re£lory  to  the  mercer's  company,  to  hold  in 
capite  by  the  twentieth  part  of  a  knight's  fee,  and  a  ftipend  for 
a  chaplain,  and  that  they  fliould  hold  in  as  ample  a  manner  as 
the  hofpital  did.  That  King  Charles  the  Second  was  feifed  in 
right  of  his  crown  of  the  advowfon  of  Saint  Mildred  Poultry^ 
and  prefented  Richard  Perinchief  who  was  inftituted  and  in- 
duced, and  that  the  mercers  company  enjoyed  Saint  Mary  Cole- 
church  to  their  own  ufe,  without  any  prefentation.  That  after 
the  union  Perinchief  refigned,  and  was  thereupon  prefented  to 
both  by  the  crown,  and  was  inftituted  and  indufted,  and  died 
incumbent,  whereupon  IVilliams  was  prefented,  inftituted,  in- 
ducted, and  promoted  to  the  fee  of  Chichejler^  and  the  crown 
prefented  Martin^  who  was  inftituted  and  indufted,  and  died 
incumbent,  and  then  Breton  was  prefented  by  the  crown,  and 
inftituted  and  inducted,  and  rciigned,  on  which  he  fays  it 
belonged  to  the  crown  to  prefcnt,  who  before  the  writ  pre- 
fented him  ;  and  traverfes  that  at  the  time  of  the  a£l  for  re- 
building, the  mercer's  company  were  patrons  of  the  reSory  of 
Saint  Mary  Colechurch. 

The  plaintiffs  take  judgment  on  the  biftiop's  plea,  with  a 
cejpt  executio  quoufque^  ^c.  And  as  to  the  incumbent's  plea, 
they  join  ifTue  upon  the  traverfe  ;  which  is  found  for  the 
pUuntifFs,  v/ho  have  thereupon  judgment  to  recover  their  pre- 
fentation. ,  And  then  goes  out  the  writ  to  enquire  of  the 
value,  plenarty,  cifr.  And  the  inquiiltion  finds,  i.  The  church 
to  be  vacant  ;  2.  ^od  tempus  fcmejlre  tranfivit :  and,  3.  That 
the  yearly  value  is  iao/.  ultra  reprifas  :  and  there  is  judgment 
for  70/.  for  a  moiety  of  the  annual  value,  and  for  a  writ  to  the 
bifliop.  Whereupon  a  writ  of  error  was  brought,  and  the 
general  errors  affigned. 

Reevi 
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Reeve  pro  quer*  in  errore  argued,  that  there  appeared  no  title 
for  the  company  to  recover  this  prefentation.  This  depends 
in  a  great  meafure  on  the  aft  for  rebuilding  the  city,  which  is 
22  Car.  2.  r.  1 1.  §  48.  and  provides,  "  That  thefe  two  churches 
"  (hall  be  united,  and  that  the  feveral  and  refpedtive  patrons 
**  of  the  churches  fo  united  (hall  and  may  prefent  by  turns  to 
*'  that  church  only  which  by  the  ad:  is  appointed  to  be  rebuilt, 
♦*  the  firft  prefentment  to  be  made  by  the  patron  of  fuch  of  the 
*'  faid  churches,  the  endowments  whereof  are  of  the  greateft 
*'  yearly  value."  In  order  therefore  for  the  plaintiffs  to  in- 
title  thcmfelves  to  prefent,  it  is  neceflary  for  tlicm  to  fhew  . 
themfelves  to  have  been  patrons  of  one  of  the  united  churches, 
at  the  time  of  the  union,  which  they  have  not  done  :  on  the 
contrary  it  appears,  that  this  was  an  appropriate  church,  in 
which  diere  was  a  perpetual  incumbency;  and  the  acl:  only  in- 
tending to  preferve  the  former  rights  of  patronage,  cannot  be 
fet  up  as  creating  a  new  one ;  in  fhort  that  this  (though  it 
may  be  hard)   is  a  cafe  not  provided  for  by  the  adl. 

By  a  grant  of  the  advowfon  of  the  redlory,  the  right  of  the 
impropriator  would  not  pafs.  Hob,  304.  i  Roll,  Ahr,  45. 
What  words  therefore  are  there  in  the  aft,  which  gives  the 
company  a  right  of  advowfon  they  could  never  pretend  to  ber 
fore  \ 

If  it  is  faid  that  the  vcrdift  by  finding  them  patrons  has  put 
this  matter  out  of  doubt,  I  anfwer  that  the  vcrdidt  is  of  no 
ufc,  being  inconfiftent  with  the  cafe  made  upon  record;  and 
wherever  the  verdift  is  upon  a  point  not  material,  the  court 
is  not  bound  to  give  judgment  upon  it.  2  RolL  Jbr.  99. 
Carth.  370.     Ante  J  873. 

But  fuppofing  they  had  a  right  to  prefent  as  patron?,  yet 
♦  their  judgment  is  ill.  i.  Becaufe  they  have  not  alleged  any  pre- 
fentation in  their  count,  which  they  ought  to  do  in  quare  im^ 
peditj  which  is  a  pofTcflbry  acllon ;  and  the  precedents  always 
are,  that  the  plaintiffs,  or  thofe  under  whom  they  derive,  have 
prefented.  '^  Lev,  435.  Lev,  Ent.  141.  2.  It  appears  upon 
the  declaration,  that  this  is  not  the  turn  of  the  company. 
Before  .the  union  the  church  was  full  of  Richard  PeriKcllefy 
clerk  ;  and  it  not  being'fliewn  that  the  church  v/as  become  va- 
cant when  the  crown  prefented  Richard  Pcriucbief\  doclor  in 
divinity,  or  that  the  doctor  fo  prefented  was  initiiated  and  in- 
ilufted,  it  will  not  go  for  the  turn  of  the  crown  ;  and  it  is  ad- 
mitted the  crown  was  to  have  the  Jirft  turn. 

The  firft  turn  then  which  the  crov/a  had  was  upon  the 
prefentation  of  fFilliamsy  after  Perinchicf  died ;  and  he  being 
promoted  to  a  biihoprick,  the  next  turn  was  not  an  alternate 
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one,  but  in  right  of  the  prerogative,  and  the  company  had  no 
turn  till  .after  the  death  of  Martin,  The  crown  then  ufurped, 
and  prefented  Breton^  and  now  on  his  rcfignation  it  is  the  turn 
of  the  crown ;  and  the  company  (hould  either  have  brought 
t'leir  writ  on  the  prefentation  oi  Bretor.^  or  have  ftaid  till  there 
is  a  vacancy  of  the  prefent  incumbency, 

I  expeft  it  will  be  faid,  that  by  the  plea  it  appears,  Perin-, 
chiefs  who  was  prefented  after  the  union,  was  inftituted  and  in- 
duced ;  and  that  though  the  variation  in  the  addition  between 
clerk  and  doftor  in  divinity  excludes  a  prefumption  they  were 
the  fame  perfon,  yet  the  lad  was  a  full  turn. 

In  anfwer  to  this  I  obferve,  that  the  allegation  referred  to 
is  only  in  the  inducement  to  the  traverfe,  which  whether  it  be 
true  or  falfe  is  not  material ;  and  wherever  matter  of  fub- 
ftance  is  omitted,  it  will  not  be  made  good  by  the  plea« 
7  Co.  24.     8  Co,  120.   133. 

Strange  contra  argued,  that  upon  the  whole  record  the  plain- 
tiffs appear  to  have  a  right  to  prefent  to  this  church ;  that 
the  verdift  was  upon  a  material  point,  and  is  not  incon- 
fiftent  with  the  declaration  :  and  that  whether  the  plaintiffs  are 
to  be  confidered  as  impropriators,  or  as  patrons  of  a  donative, 
before  the  act  j  yet  now  upon  the  foot  of  the  aft  this  church 
is  prcfentative,  and  the  plaintiffs  have  a  right  to  prefent  to  it. 

To  intitle  themfelvcs  under  the  acl,  it  was  neceffary  to  aver, 
that  they  were  patrons  at  the  time  of  making  the  aft,  which 
vefts  the  right  in  the  then  patrons  :  to  overthrow  this,  it  was 
proper  for  the  dc  fcndants  to  deny,  that  the  plaintiffs  were  with- 
in the  dcfcription  of  the  aft  :  and  accordingly  they  traverfe  that 
part  of  the  declaration,  which  avers  them  fo  to  be ;  the  iffuc  * 
is  joined  on  this,  and  by  the  verdift  of  the  jury,  it  is  efta- 
blilhed,  that  the  plaintiffs  were  the  undoubted  patrons  at  the 
time  of  the  a6t. 

Every  impropriator  or  appropriator  is  a  patron,  for  he  is 
both  patron  and  parfon,  and  fo  is  2  Ro!i  Ahr,  334.  The  vcr- 
vift  therefore  cannot  be  faid  to  be  inconfiflcnt  with  the  declara^ 
tion,  wherein  the  plaintiffs  allege  themfelves  to  be  patrons. 

It  mufl  be  agreed,  that  before  the  aft  the  plaintiffs  had  an 
intereft  in  this  church,  and  therefore  the  court  will  never 
give  into  fo  harfh  a  conftruftion  of  the  aft,  as  totally  to  take 
away  tlicir  right ;  it  appearing  on  the  contrary  to  be  calcu- 
lated for  preferving  the  rcfpeclive  rights  :  it  is  hard  enough 
to  take  from  them  the  profits  of  the  rcftory,  and  but  a  fmail 
Stipends  tQ  ^ivc  tliemi  the  prefentation. 

Now 
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Now  if  they  cannot  prcfent,  their  right  is  gone,  and  the  pa- 
tron of  the  other  church  will  prefent  upon  every  vacancy,  and 
his  prefentee  will  be  intitled  to  the  profits  of  this  church,  either 
as  curate  under  the  plaintiffs  who  never  appointed  him  ;  or  as 
vicar,  though  no  vicarage  was  ever  created. 

If  this  be  confidered  as  a  donative,  it  cannot  be  difputed  but 
that  without  the  a6l  it  was  in  the  power  of  tlie  plaintiffs  to  make 
it  prefentative  whenever  they  pleafed.  Co.  Liit,  344.  a. 
F,  N»  B.  35.  and  when  they  have  once  prefentcd,  it  remains 
prefentative  ever  after. 

On  the  other  hand,  if  this  be  confidered  as  a  rcSory  appro- 
priate to  a  religious  houfe,  yet  by  fuch  appropriation  the  ad- 
vowfon  or  right  of  patronage  was  not  deftroyed,  but  capable 
of  being  revived  by  a  prefcntation  to  the  church,  or  by  the  dif- 
folution  of  the  religious  houfe.  Here  was  a  difTolution,  and  the 
crown  in  whom  it  vefted  granted  it  out  again  to  the  plaintiffs, 
who  were  lay  perfons  j  whereby  I  apprehend  they  were  feil'cd 
in  fee  of  the  re£lory  and  church  impropriate,  and  had  the  right 
of  fupplying  the  cure  without  inftitution  or  induftion,  which  is 
making  it  a  donative  in  them,  and  them  the  patrons  :  and  as 
patrons  of  a  donative  no  body  will  fay  they  cannot  prcfent. 
The  intent  of  the  aft  was  to  put  both  churches  on  the  fame 
foot,  and  not  leave  one  to  be  prefentative  and  the  other  to  be 
filled  by  donation,  which  muft  create  confufion. 

But  whatever  the  right  was  before,  yet  by  force  of  the  word 
prefent  in  the  aft,  that  is  now  the  only  way  by  which  this  church 
can  be  filled;  for  prefcntation^  is  a  term  well  known  in  huv,  and 
by  force  of  that  word  only  a  donative  has  been  changed  into  a 
4q)refentative.  Hill,  3  Geo,  i.  Shirt,  v.  CajTy  the  church  of 
St,  Michin  was  a  donative  in  the  dean  and  chiiptcr  of  DiuWif/y 
and  by  aft  of  parliament  was  divided  into  three  parifhcs,  and 
by  the  fame  aft  it  was  appointed  that  the  right  of  patronage 
and  prefentation  to  the  three  churches  fhould  be  in  and  belong 
to  the  faid  dean  and  chapter,  in  fuch  manner  as  the  right  of 
nomination  or  prefentation  to  the  old  church  was  beiorc,  and 
no  other  wife.  The  patrons  continued  to  nominate  their  clcrl:, 
and  it  was  held  they  had  no  right,  for  that  the  ancient  method 
of  filling  the  old  church  was  deftroyed,  and  a  new  one  created 
by  the  aft,  viz.  a  right  to  prefent  only.  This  was  the  opinion 
of  the  King^s  Bench  in  Ireland^  affirmed  here,  and  in  the  houfe 
-of  lords. 

But  then  it  is  objefted,  that  a  quare  impsdlt   is   a  poJofTory 
aftion,  and  the  plaintiffs  have  (hewn  no  prefentation  in  thcin- 
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ftlves,  or  thofc  under  whom  they  claim.  To  this  I  anfwer,  it 
appears  impoflible  they  fhould  do  fo  in  this  particular  cafe,  be-r 
caufc  the  right  of  prefentation  commences  but  with  the  aft, 
and  it  appears  this  is  their  firft  turn.  In  the  quare  impedit  brought 
againft  Dr.  Birch  for  the  church  of  St.  James* s^  the  crown 
made  title  under  the  a£l  which  made  that  a  new  parifti,  and  no 
prefentation  was  alleged  before  ;  and  if  the  bifhop  of  London^ 
6r  lord  Jermyrty  had  after  the  death  of  Tenifon  been  put  to  bring 
their  quare  impedit :  it  would  have  been  impoflible  for  them  to 
have  alleged  any  prefentation,  it  being  the  firft  turn  after  the 
aft.  Beiides,  this  objeftion  holds  againft  ever  making  a  do- 
native prefentative,  for  there  muft  be  a  time  when  it  ftiall  be- 
gin to  be  fo  ;  and  it  is  putting  it  in  the  elcdHon  of  the  ordinary, 
whether  the  founder  of  the  donative,  or  the  perfon  claiming 
under  him,  fliall  be  allowed  to  make  it  prefentative,  which  wa.*s 
never  queftioned. 

And  as  to  the  objeftion  that  this  is  not  the  tu^-n  of  the  con\- 
pany,  I  agree  that  if  it  is  to  ftand  upon  the  declaration  only,  it 
is  (o  J  but  as  the  court  is  to  judge  upon  the  whole  record, 
and  it  appears  Perinchiefs  prefentation,  as  ftated  in  the  plea, 
will  make  a  turn  of  the  crown ;  we  are  intitled  to  pray  in  aid 
of  it.     As  alfo  of  y  Ann.  c.  i8.   which  provides  '  that  no  ufur- 

*  pation  lli^ll  diiplace  the  eftate  of  a  patron,  or  turn  it  to  a 
^  right;  but  that  notwithftanding  he  may  maintain  a,  quare  im- 

*  pedit  upon  the  next  avoidance.'  Here  the  crown  ufurped  the 
laft  turn,  and  therefore  we  have  a  right  to  a  quare  impedit  in 
this.  Why  is  not  this  to  be  confidered  as  a  new  created  church ; 
and  if  it  is,  is  it  not  cxaftly  the  cafe  of  St.  Jameses  before  cited  ? 
where  the  bilhop  of  Loudon  and  Lord  Jermyn  had  alternate 
rights  by  a£t  of  parliament.  And  yet  ix  was  held  to  partake  of 
all  the  nature  of  an  old  church,  and  that  the  King's  preroga-? 
tive  ftiould  take  place  upon  it,  contrary  to  the  ftrift  letter  of 
the  aft. 

This  does  not  fo  much  depend  upon  the  nature  of  the  intcreft 
which  the  company  had  under  the  grant  of  Henry  8,  before  the 
fire,  as  on  the  aft  fbr  uniting  the  two  churches.  If  they  had 
it  as  a  donative  before,  they  might  prefcnt  when  they  pieafed, 
and  maintain  a  quare  impedit  on  the  ordinary's  refufal  to  admit. 
If  they  were  impropriators  by  virtue  of  th«it  grant,  they  were 
ftill  patron?,  and  as  fuch  have  their  rights  preferved,  though 
new  moulded,  by  the  aft  for  rebuilding  the  city,  which  has 
direfted  that  for  the  future  they  fliall  exercife  their  right  by 
prefentation,  and  no  otherwife. 

The  court  m.ade  litile  difficulty  of  the  cafe  upon  the  merits, 
faying  that  an  appropriation  might  create  a  right  of  patron- 
age y  and  they  could  not  take  it  to  be  contrary  to  the  verdift  ; 

or 
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or  put  fo  hard  a  conftru£lion  on  the  zQ.  as  to  take  away  the 
company's  right,  it  being  agreed  on  all  hands  that  they  could 
tiQt  ufe  it  as  they  ^did  before :  but  as  to  the  objedion  to  its 
not  being  the  company's  turn,  they  thought  it  fo  confidcrable, 
as  to  appoint  another  argument  on  that  only.  And  now  thi$ 
term  the  Chief  Juftice  delivered  the  refolution  of  the  court. 
That  though  it  did  not  appear  on  the  declaration  to  be  the 
company's  turn,  for  want  of  fhewing  that  Perinchief,  who 
was  in  before  the  fire,  died  or  reiigncd,  or  that  the  other  pre- 
fented  was  the  fame  perfon  ;  yet  upon  the  pleading  over  it  was  Wantofaoner- 
helped,  for  there  are  no  negative  wordb  in  the  declaration*  and  n>«nt  in  a  dccla- 
fince  the  ftatutes  of  jeofails,  there  have  been  cafes  that  have  Sciu,g^,^ 
gone  as  far  as  this.  Cro.  Car.  288.  Sir  ff^.  fortes  307.  In 
words,  the  defendant  juftified,  and  (hewed  the  oath  which  the 
declaration  did  not,  only  generally  that  he  was  forfworn, 
which  then  was  held  not  actionable,  and  judgment  was  affirm- 
ed, which  could  not  be  witiiout  praying  in  aid  of  the  plea« 
I  Sid,  184.  It  was  not  faid  to  be  the  plaintiff's  hoop;  but 
there  being  a  juftification,  it  was  held  to  be  cured  in  fo  fub- 
ftantial  a  fault :  and  to  the  fame  purpofe  is  Lutw.  1492. 
The  judgment  therefore  was  affirmed.  Afterwards  the  com- 
pany moved  for  damages  to  be  aiTeffed  occajione  dilationis  exi--  > 
cutionis^  on  3  i/.  7.  f.  10.  and  that  the  computation  might 
be  at  the  rate  let  on  the  inquiry  for  the  value  of  the  church, 
during  tne  time  they  were  kept  out  by  the  writ  of  error,  and 
cited  Cro.  Car.  145,  173.  Dyer'j'j.  Sed per  curiam,  Though 
they  are  intitled  to  damages,  yet  they  are  not  to  compute 
them  in  that  manner.  For  if  the  writ  of  error  had  not  been 
brought,  they  would  not  have  been  intitled  to  the  profits,  but 
their  prefentee,  and  all  the  real  damage  they  fuftain  is  the  be^^ 
^ng  kept  out  of  the  70  /.  Let  the  matter  therefore  compute 
legal  intereft  for  that,  and  add  it  to  the  cofts  ?  they  faid  the 
f«^s  in  Croie  were  unreafonable,  and  had  never  been  confidered* 
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^  m — "/  m    wiy  iP  v  v  V   • 

Sir  Francis  Page,  Knt.  "1 

Sir  Edmund  Probyn,  Knt.         >J^fiices. 

William  Lee,  Efq-,  \ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq-,  Solicitor  General. 


Dominus  Rex  verfus  Inhabit,  dc  *  Utoxeter  in  Com' 

Stafford. 
The  poor's  rat«   T"  TPON  great   debate,    and  fearch  of  precedents,  it  was 

movld^  ^^  "'  L  J  ^^'^'  '^^^  ^  certiorari  would  not  lie  to  remove  the  poor's 
a  KcL  ny.  ^"^^  rate  itfelf,  the  remedy  being  to  appeal,  or  by  adtion 
pi.  97.  ^en  a  diftrefs  is  taken,  which   will  anfwer  all  the  ends  of 

Ari"*"**^*^*  juftice  in  coming  at  an  unequal  rate;  whereas  if  the  rate  it- 
ScfT.  Caf,  150.    ^elf  fhould  be  required  to  be  fent  up,  great  inconveniences  and 

delays  would  follqw,  and  a  cafe  was  cited  Mich,  lO  Ann.  Re- 
gina  V,  Inhab,  de  St,  Mary  the  Virgin  in  Marlboroughy  where  it 
was  fo  refolved. 

Where  leflor  is  Throgmorton  ^x  dimifs'  Miller  verfia  Smith  &  al'. 

an  infant  fccuri-.  Ti"r»i/T-  /vi 

ty  mud  be  given  ^  I  ^H  L  Icllor  of  the  plaintiff  being  an  infant,  I  moved  that 
for  cofts.  J[^    he  might  be  obliged  to  name  a  good  plaintiff,  who  might 

»  Barnard.  kVb!  ^^  anfwcrable  for  cofts,  and  cited  Noke  v.  IVindharn^  antc^  694. 
140.  And   upon  learching  for  that  rule,  it  appeared  that  the  father 

Wilf.  Rep.  130.  Qf 

%  Bur.  Rep. 

1 1 77.  S.P.  


*  In  the  very  (hort  note  of  the  cafe  of  Tht  King  and  the  Inhahitants  ofUttoxcter 
in  2  Stra,  932.  the  determination,  that  in  the  allowance  oi  rates,  thcjuftlccs  a6l 
only  m'lnijleriallyy  is  not  mentioned.  It  is  well  known  that,  in  Mr.  }''^r(i\  MSS. 
in  which  the  above  determination  is  mentioned,  a  great  many  of  the  cafes,  in 
Strange  arc  reported  at  much  greater  length,  and  more  completely,  than  by  ihit 
author.  Mr.  Dcoghfs  had  an  opportunity  of  perufing  FtrJ's  account  of  th':  c.ifc, 
and  fcveral  others  j  but  although  thofc  who  have  the  jleafure  of  knowing  h:^.  fon, 
know  how  ready  he  is  to  permit  his  friends  to  ccnfult  his  father's  valuable  MSS. 
it  is  much  to  be  wifhed,  that  he  may  fjme  time  or  athcr  make  It  publk  for  th':  ge- 
neral benefit  of  the  profeiliont     See  3  Dougl,  Hill,  controv.  £le€t.  14a.  note. 
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of  the  infant  entred  into  a  rule  to  pay  cofts  :  accordingly  In 
this  cafe  there  \v;^s  a  rule  to  (lay  proceedings,  until  fecurity 
given,  and  the  laft  day  of  the  term  the  infant's  mother  entred 
mto  the  rule. 


Hayes  verfus  Warren. 

ERROR  of  a  judgment  in   C  B.  in  an  aftionupon  the  Afumpjitmili 
cafe  upon  feveral  promifles  ;  and  after  judgment  by  de-  not  r»c  for  a  pail 
feult,  and  intire  damages,  it  was  objefted  that  the  fourth  count  un^g^Y*^**"' 
was  for   work  and  labour  done  by  the   plaintiff  for  the  dc-  thenqueftof 
fendant,    in  confideration  whereof  he  promifed  to  pay.     And  ^*  P*^- 
It  was  objefted,  that  this  was  a  paft  confideration;  and   not  ^^^'"^^^^ 
being  laid  to  be  done  at  the  requeft  of  the  defendant,  it  could  2lCei.  117.  pi. 
be  no  coni.deration  to  raife  an  ajfumpftt^  and  i  Roll.  Jhr,  ll.  |?* 
fl.  I.     Cro.  EL  442,  741.     3  Leon.  91.    Dyer  272.  were  cited  ,671^,  **'*    *^ 
by  Hujpy. 

Strange  contra^  cited  2  Leon,  in,  225.  Raym.  260,  Hutt.  84. 
iR^ere  ajjumfytts  have  been  maintained  on  a  paft  confideration  : 
and  though  formerly  courts  were  ftrift,  yet  now  they  draw 
nearer  to  common  fenfc.  There  was  a  time  when  ajumpfit 
pro  bonis  et  mercimoniis  generally,  would  have  been  wondered 
at,  and  Holt  ufed  to  fay,  he  was  a  bold  man  that  firft  ventured 
on  them  \  but  now  they  arc  every  day's  experience,  and  why 
{houM  not  gratitude  be  a  good  confideration  ?  he  further  in- 
fifted,  that  this  is  not  to  be  taken  as  a  paft  confideration ;  be- 
caufe  the  work  and  promife  are  both  laid  on  the  fame  day,  and 
the  law  makes  no  fractions  of  a  day,  and  cited  Latch  1 50.  in 
point.  He  further  infifted,  that  upon  the  whole  it  appeared 
to  be  at  the  requeft  of  the  defendant,  it  being  laid  to  be  done 
for  him,  and  that  the  plaintiff  ^r^/Wf  defervedyr^w  the  defend^ 
ant  fo  much,  which  he  has  not  paid,  ad  damnum  of  the  plamtiff, 
and  cited  Latch  112,  274. 

Sed  per  curiam^  It  does  not  appear  that  this  work  was  for 
the  benefit  of  the  defendant,   and  we  muft  take  it  to  be  a  paft 
confideration,  being  laid  t\izt  pojlea  he  promifed  to  pay  :  If  this 
was  after  a  verdi6t,  we  fhould  think  the  interences  from  the 
words  pro  and  meruit  de  def  would  be  material ;  but  the   fta-  Theeffcaofth© 
tutes  of  jeofails  do  not  protedl  judgments  by  default  againft  ob-  ftatutes  of  jco- 
jedtions  that  are  cured  by  a  verdift  at  common  law,  but  fuch  ^^'J^il^^i^'' 
as  are  remedied  after  a  verdiil  by  the  ftatutes.     The  judgment  faulu 
of  C.  B^  was  reverfcd, 


Lowfield 
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Judgmenit  ar* 
reftedy  becaufe 
libel  not  laid  to 
he  de  et  eoncet' 
pen"  tly  plain, 
tiff. 

9  Kel.  213.  pU 
l68» 


Judgment  re- 
^crfed  in  toto, 
a  Kel*  6i.  pl«9« 


hovrfitld  verfus  Bancroft  &  al'.     Ante,  910% 

AFTER  verdift  for  the  plaintifF  in  an  aftion  for  a  Hbcl^ 
the  judgment  was  arrefted,  becaufe  it  was  not  laid  that 
the  libel  was  of  or  concerning  the  plaintifF,  and  Cro,  jfac.  126, 
was  cited.     Strange  pro  quer\ 

Lampen  verfus  Hatch. 

I"  "N  an  aftion  for  words,  the  jury  on  the  writ  of  inquiry  gave 
105.  damages,  and  the  cofts  were  taxed  at  13/.  and  a 
judgment  to  recover  them.  Upon  error  it  was  obje*ftcd,  that 
by  21  'Jac,  I.  c.  16.  §  6.  if  the  jury  that  inquire  of  the  da- 
mages find  under  40  j,  there  (hall*  be  no  more  cofts  :  and  it 
was  therefore  prayed  to  be  reverfed  as  to  the  cofts. 

Strange  for  the  plaintifF  in  the  aftion  infifted  on  account  of 
the'fmallnefs  of  the  damages,  that  the  judgment  ftiould  be  re- 
verfed in  toto^  it  being  a  joint  judgment,  and  not  like  the  cafes 
where  no  cofts  can  be  given,  and  there  is  a  diftindl  judgment. 
And  the  court  without  any  difficulty  reverfed  the  judgment  in 
*toto.     Antcy  188,808. 


The. commit- 
ment muft  fpe- 
cify  what  gaol 
the  party  is 
fent  to. 
d  Barnard. 
K«B.  133. 


Dominus  Rex  verfus   Smith.  « 

HE  came  up  from  Oxford  gaol  on  a  habeas  corpus^  and  ap- 
peared to  be  committed  for  want  of  furcties  in  an  adlion 
in  the  vice-chancellor's  court  of  injury  and  damage  to  the 
value  of  1000/.  and  by  warrant  the  beadles  of  the  univerfity 
were  required  to  carry  him  to  prifon.  And  now  on  my  motion 
he  was  difcharged.  Firft,  becaufe  the  warrant  was  not  directed 
to  any  gaoler,  but  was  only  generally  to  carry  him  to  prifon  ; 
and  fecondly,  becaufe  it  did  not  appear  the  plaintifF  had  made 
any  affidavit  of  a  debt,  without  which  the  court  below  Qould 
not  hold  to  bail« 


On  a  covenant 
to  iland  fcifed 
for  love  and 
aflPedlion,  one 
named  in  the 
deed  may  aver 
himfclf  a  rela- 
tion. 

iBarnard.  K.B* 
10. 


Goodtitle  verfus  Petto. 

IN  ejeftment  on  the  demife  of  JVilliam  Thornton,  a  cafe  was 
made  for  the  opinion  of  the  court.  That  Angela  Burt  be- 
ing feifed  in  fee  of  the  premifl'es  in  queftion,  in  confidcration  of 
the  love  and  afFe<Slion  he  bore  to  Anne  his  wife,  and  for  fome 
provifion  in  cafe  fhe  (hould  furvive  him,  and  for  fettling  th^ 
premifles  in  the  manner  after  mentioned,  20  June  1702,  cove- 
nanted to  ftand  feifed  to  the  ufe  of  him  and  his  wife  for  their 

I  lives 
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lives  and  the  life  of  the  furvivor,  remainder  to  the  iflue  of  *  '^«^*  ^^  ?*• 
their  two  bodies,  remainder  to  the  ufe  of  fuch  perfon  or  per-  pft^g-ib.  299. 
fons  as  his  wife  fhall  think  fit  to  difpofe  to,  and  for  want  of 
fuch  difpofition,  to  the  ufe  of  the  leflbr  of  the  plaintiff.  That 
by  indentures  of  leafe  and  releafe,  13  ^  14  Jpril  1724,  after 
the  death  of  the  covenantor  without  ifTue,  yinnc  the  wiJFe  con- 
veyed the  premifles  to  her  fifter  yoan  SnUUpace  and  her  heirs, 
reciting  the  power  and  her  intention  to  difpofe.  That  Joan 
by  her  will  gave  the  premifles  to  the  defendant.  That  the 
leflbr  of  the  plaintiflF  was  the  nephew  of  the  covenantor.  And 
whether  he  or  the  defendant  had  the  right  was  the  queftion. 

And  two  points  were  made  in  the  cafe.  i.  Whether. any 
ufe  can  arife  to  the  defendant,  who  is  a  ftranger  to  the  con- 
fideration  :  and  2.  Whether  if  the  defendant  has  no  title,  the 
leflbr  can  be  faid  to  have  any,  as  within  the  confideration. 

As  to  the  firft  point  the  court  were  all  of  opinion,  that 
there  was  no  title  in  the  defendant.  Had  the  limitation  been 
to  the  wife  in  fee,  there  would  have  been  no  doubt  but  thofe 
claiming  uncler  her  would  have  enjoyed.  But  as  the  exprefs 
confideration  is  only  for  the  fupport  of  the  wife,  and  the  ap- 
pointment is  not  to  be  for  her  benefit,  but  ihe  has  a  naked 
power  for  the  benefit  of  ftrangers  only ;  thofe  ftrangers  can 
never  claim  under  fuch  a  confideration,  according  to  the  cafe 
of  Thomlinfon  v.  Dighton^  Salk,  239.     4  Co,  176. 

As 'to  the  fecond  point,  they  were  all  of  opinion  that  the 
leflbr  of  the  plaintiff  had  a  title,  i.  Becaufe  he  is  named  ia 
the  deed.  2.  Becaufe  it  is  ftated  that  he  was  nephew  to  the 
covenantor.  And  though  the  deed  does  not  mention  him  as 
fuch,  yet  being  exprefly  named,  he  may  aver  himfelf  within 
the  confideration,  according  to  Mildmafs  cafe.  i  Co,  176* 
7  Co.  40.  II  Co.  23.  Wherefore  they  gave  judgment  for  the 
plaintiflF^ 

Pratt  verfus  Pratt.     At  the  Rolls. 

THE  late  Chief  Juftice  died  leaving  fcveral  children,  and  Bermgb  Eng- 
feifed  of  Borough  Englijh  lands.     And  having  made  no  ^^}^'^^^^^ 
will,  it  became  a  point  upon  the  ftatute  of  diftributions,  whe-  hotchpot^n  the 
ther  the  youngeft  fon   (hould  bring  thefe  lands  into  hotchpot,  ftatme  of  diilri- 
or  was  not  to  be  confidered  as  an  heir  at  law,  who  by  the  y"t*^u**  0 
ftatute  is  to  have  a  diilributive  (hare  without  any  allowance  for 
lands  by  defcent. 

And  Sir  Jofeph  Jekyll  ruled,    that  he  (hould  allow  for  thefe  Lutwfchw  ri 
lands.     For  he  faid  the  ftatute  only  intended  to  provide  for  ^^^y^^h  ^'^ , 
the  heir  of  the  family,  who  is  the  common  law  heir,  and  not  Ca^temp^* 
for  one  who  is  only  heir  by  cuftom  in  fom'e  particular  places.  Talb.  vj^ 
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Robert  Lord  Raymond,  Lord  Chief  Jujiice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knf* 

William  Lee,  Efq; 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efq;  Solicitor  General. 


Rutherford  verfus  Scott. 

Ifafuitiipend- rTT^HE  defendant;  coming  up  by  habeas  corpus  from  the 
iag  in  1?.  K,  a-  I  Admiralty,,  appeared  to  be  charged  there  at  the  fuit 
AdminJ^'cuf-*^  ^^  feveral  owners,  for  embeziling  the  goods  of  the  fhip. 

tody,  he  muft  be  And  the  plaintiff  here  making  an  affidavit  that  he  was  in- 
the"*arfli'T  ^^    debtcd  to  him  on  a  promiffory  note,  the  court  took  him  from 

the  Admiralty,  and  fent  him  to  the  marftial.  For  they  faid  the 
caufe  in  the  Admiralty  might  as  well  be  followed  in  an  adlion 
of  trover,  and  they  paid  no  regard  to  the  Admiralty  method 
of  fending  over  a  commiffion  to  examine  foreign  witnefles, 
which  was  a  privilege  that  I  urged  the  plaintiffs  below  could 
not  have  in  this  court. 

0  Burry  verfus  Perry. 


Where  no  more  ^^  A  S  E  for  words  fpoken  of  a  houfe-fmith,  per  quod  he  loft 
manges!*'*"***"  V^  ^^^  cuftom  of  A.  B.  and  C.  and  5;.  damages  given. 
L.  Raym.  X588.  And  ruled  there  (hould  be  no  more  cofts,  the  words  being 
2  Barnard  K.B.  a?rced  to  bc  aftionablc  of  thcrafelves. 

Caf.  temp.  Kead 

Hardw.  71*  I 
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Read  verfus  Chapman. 

A   Man  went  out  mate;  and  in  the  voyage  the  matter  died.  If  the  mate  be. 
J\  and   he  fucceeded  to  the  command  of  the  (hip.     And  """nr/fJc'jn' 
naving  brought  her  home,   he  fued  in  •the  Admiralty  for  his  the  Admiralty 
wages  as  mate,  and  for  a  further  allowance  after  he  became  f°»' ^''»  *^*««*  »• 
matter.     And  the  court  granted  a  prohibition  quoad xht  time  he  2.lit\,  126. 
was  matter,  and  refufed  it  quoad  the  time  he  was  mate.  pi*  178. 

a  Barnard.  K  B. 
160. 

Dominus  Rex  verfus  Roberts.  .  21  G.  c.  28. 

THE  defendant  being   a  bricklayer,    was   convicted    forC«nviaion 
not  building  party-walls  according  to  the  ftatute.     And  ^l^^f^^l    \ 
having  brought  a  certiorari^,  died  before  argument.     Notwith-  party, 
(landing   which  the  court   would  go  on  and  affirm  the  con-  Scff.  Caf.  176. 
vidlion. 


Dominus  Rex  verfus  Lowfield. 

AN  indicEtment  for  perjury  being  removed  by  certiorari^  tht  what  amounts 
defendant  made  up  the  record,  and  carried  it  down  to  ^^  bringing 
the  fittings,  with  a  dijiringas,  and  Mr.  Attorney's  warrant  ior^^^^^^'^^^^ 
a  tales.    There  being  a  fpecial  jury,  eleven  only  appeared.    And  a«  to  favc  the 
the  counfel  for  the  profecutor  would  not  pray  a  taUs^  though  '^cognizance 
the  warrant  was  given  them  :  and  the  counfel  for  the  defendant  ^  ^iJi,  69. 
not  praying  one,  the  caufe  was  made  a  remanet  pro  dtfe6lu  jurato-  pi.  26.  69. 
rum.     And  upon  motion  for  cofts  for  not  going  on  to  trial,  the  *B*™*'*^-  ^-B, 
court  held,  the  defendant  fhould  pay  none,  he  having  done  all 
that  was  neceffary  to  put  the  profecutor  in  a  capacity  to  try  the 
caufe,  if  he  would. 


Holt  verfus  Ward  Clarencieux.  Ante,  850. 

THE   plaintiff  declared,  that  it  was  mutually  agreed  be- An  infant  may 
tween  the  plaintiff  and  defendant,  that  they  Ihould  marry  ^"5  ona^coutraa 
at  a  future  day,  which    is  paft,  and  that  in    confideration  of  Jl^^jJ^a'^Snof 
each  other's  promifes,  each  engaged  to  the  other  ;  notwithftand-  full  age. 
ing  which  the  defendant  did  not  marry  the  plaintiff,  but  had 
married  another,  which  flie  lays  to  her  damage  of  4000  /. 

The  defendant  with  leave  of  the  court  pleaded  double  {vi%,)  Barnard. K.  B. 
non  affumpfit^  and  that  the  plaintiff  at  the  time  of  the  promife  J77-a  Barnard. 
was  an  in£ant  of  fifteen  years  of  age.  ,76.  *  3*Bac!^' 

Abr.  574. 
3  Tr.  Atk.  306.    Fltagib.  175^  275.  which  fee  in  Dig.  Caf.  B.  R,  550. 

The 


33S»348,45S-    IS  found  for  her,  with  2000 /.  damages.     And  as  to  the  plea. 

a  Barnard.K..  B.      -  •    -  •  •  ^  ^ 
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Barnard.  K.  B.        The  plaintiff  joins  iflue  on  the   non  ajfumpfit^  and  a  verdi£t 
33S»  348,455-     is  found  for  her,  wit' 

This  caufe  was  feveral  times  argued  at  the  bar.     i.  By  Mr. 

Strange  for  the  plaintiff,  and  Serjeant  Chappie  for  the  defendant. 

When  the  court  inclined  ftrongly  with  the  plaintiff,   becaufe 

though  the  defendant  would  not  have  the  fame  remedy  againfl 

her  by  aftion  for  damages,  yet   they  thought  he   might  have 

♦This remedy     fome  remedy,  viz,  *  by  fuit  in  the  ecclefiaflical  court,  to  com- 

iVoeT  ii!^c.    P^'  ^  performance,  the  plaintiff  being  of  the  age  of  confent : 

33.  intituled  an   and  that  would  be  a   fufficient  confideration.     And  therefore 

aa  for  the  better  appointed  an  argument  by  civilians,  to  fee  what  their  law  would 

?^S±'c  mar.  determine  in  fuch  a  cafe. 

riaget.  fed.  13. 

Upon  the  arguments  of  the  civilians,  no  inftance  could  be 
fhewn,  wherein  they  had  compelled  the  performiance  of  a  minor's 
contrail.  And  they  who  argued  for  the  defendant,  ftrongly  in- 
fifted,  that  in  the  cafe  of  a  contraft  per  verba  de  future,  (as  this 
was)  there  was  no  remedy,  even  againft  a  perfon  of  full  age, 
in  the  fpiritual  court ;  but  only  an  admonition.  And  the  only 
reafon  why  they  hold  jurifdiSion  in  the  cafe  of  a  contrail  per* 
verba  de  praefenti  is,  becaufe  that  is  looked  upon  amongft  them 
to  be  ipfum  matrimonium,  and  they  only  decree  the  formality  of  a 
folemnization  in  the  face  of  the  church. 

After  their  arguments  it  was  fpoke  to  a  fourth  time  by  Mr. 
t  Reeve  and  Serjeant  Eyre.  And  dow  this  term  the  Chief  Juf- 
tice  delivered  the  refolution  of  the  court. 

The  objeftion  in  this  caf6  is,  that  the  plaintiff  not  being 

bound  equally  with  the  defendant,  this  is  nudum  pa^fum,  and 

the  defendant  cannot  be  charged  in  this  aSion.     Formerly  it 

J  Carter  236.      was  made  a  doubt  by  my  Lord  %  Vaughan,  whether  any  acSion 

a  Barnard.  K.B.  could  be  maintained  on  mutual  promifes  to  marry  j  but  that 

*^3'  is  now  a  point  not  to  be  difputed.     And  as  to  the  prefent  cafe, 

we  fhould  have  had  no  difficulty  in  giving  judgment  for  the 
plaintiff,  if  we  could  have  been  fatisfied  by  the  arguments  of 
the  civilians,  that  as  the  plaintiff  was  of  the  age  of  confent,  any 
remedy,  though  not  by  way  of  adion  for  damages,  could  be 
had  againft  her.  But  fmce  they  feem  to  have  had  no  precedent 
in  the  cafe,  we  muft  confider  it  upon  the  foot  of  the  common 
law.  And  upon  that  the  fmgle  queftion  is,  whether  this  con- 
trad^  as  againft  the  plaintiff,  was  abfolutely  void.  And  we  are 
all  of  opinion,  that  this  contraft  is  not  void,   but  only  void- 


f  Sec  his  argument  in  FiUgib.  178.  Lord  Hdrdwicke  faid  it  was  a  very  fine  argu- 
ment, and  the  bell  report  in  fitxgibbons'  s  book,  and  that  Retve  was  afterwardj 
L*  C.  J.  C.  B.     3  Tr.  Atk.  Rep.  3C6. 

able 
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able  at  the  cledion  of  the  infant :  and  as  to  tlie  perfon  of  full 
age  it  abfolutely  binds. 

The  contraft  of  an  ir^fant  is  confidered  in  law  as  difFcrcnt 
from  the  co'itratSls  of  all  other  perfons.  In  forrte  cafes  his  con- 
tra:^ fhall  bind  him ;  fuch  is  the  contract  of  an  infant  for  ne- 
ceiilirie?:,  and  the  law  allows  him  to  make  this  contraft  as  necef- 
firy  tor  his  prefervation  :  and  therefore  in  fuch  cafe  a  fmgle 
bill  ihali  bind  him,  though  a  bond  with  a  penalty  fhall  not* 
I  Lrj.  87. 

Where  the  contrail  may  be  for  the  benefit  of  the  infant,  or 
to  his  prejudice  ;  the  law  fo  far  prote«Sts  him,  as  to  give  him 
an  opportunity  to  confidcr  it  when  he  comes  of  age  :  and  it  is 
good  or  voidiibie  at  his  election.  Cro.  Cur.  592.  2  R:!!.  24, 
427.  Hob.  69.  I  Broiunl.  ii.  I  S'uL  41.  i  Ven.  21.  I  Mod. 
25.  Sir  IV.  jones  164.  But  though  the  infimt  has  thj^  pri- 
vilege, yet  the  njity  v.ith  whom  he  contrafts  has  not :  he  is 
bound  in  all  events.  And  as  marriage  is  now  looked  upon  to 
be  an  advantageous  contract,  and  no  diftindlion  holds  whether 
the  party  fuing  be  man  or  woman,  but  the  true  diftinction  is  Saik.  24. 
whether  it  may  be  for  the  benefit  of  the  infimt ;  we  think,  that 
though  no  expref;>  cafe  upon  a  marriage  contraft  can  be  cited, 
yet  it  falls  within  the  general  rcafon  of  the  law  with  regard  to 
infants  contradls.  And  no  dangerous  confequencc  can  1  follow 
from  this  determination,  becaufe  our  opinion  protects  the  in- 
fant, even  more  than  if  we  rule  the  contraft  to  be  abfoiutcly 
void.  And  as  to  perfons  of  full  age,  it  leaves  them  where  the 
law  leaves  them,  which  grants  them  no  fuch  proteftion  againft 
being  drawn  into  inconvenient  contracts. 

For  thefe  rcafons  we  are  all  of  opinion  that  the  plaintiff 
ought  to  have  her  judgment  upon  the  demurrer. 
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Kohevt  Lord  Raymond,   Lord  Chiefjujiice^ 

Sir  Francis  Page,  Knt. 
Str  Edmund  Probyn,  Knf. 
William  Lee,  Efg; 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,   "Efy^  Solicitor  General. 


Hay  ward  v  erf  us  Newton. 

Verdiflt  not  to  i\  ^  adion  was  brought  for  thefe  words  fpoken  of  the 
f  "^  iTncl^  o/di  y\  P^^*"^*ff  ^s  a  wine  merchant,  "  You  arc  a  rogue,  viU 
mager  *^    **  -^    u  lain  and  rafcal,  and  fell  by  fliort  meafure;"  and  the 

Saik.  647.  jury  gave  twenty  fhillings  damages.  And  though  it  was  thought 
aBarnard.  K.B.  ^  |^^j.j  ^^^^^  ^^^  ^j^^,  court  faid  it  had  always  been  denied  to  fet 

'"  afide  a  verdicl  for  fmallncfs  of  damages,  and  therefore  denied 

•  SeeCaf.  it  in  this  cafe.     ♦  ^laere  tamen  why  it  is  not  within  the  reafon 

temp.  Hardw.    of  fitting  afide  a  verdid  for  exceflivc  damages.    Ante^  425. 

Ex  dimilT'  Lomax  verfiis  Holmden  et  al*. 

Where  screfs  11  y  jsj  ejeftment  the  queftion  on  a  trial  at  bar  was,  whether  the 
er^dcrTc^r^mly^bc  L  Icffor  was  fon  and  \x€\x  oi  Caleb  Lomax^  Efq;  deccafed,  which 
iKcnotthc        depended  on  the  queftion  of  his  mother's  marriajje.    And  that 

iT^c^'tdn'^c^u  ^^"^g  ^"^'y  Pr<^v^^^»  and  evidence  given  of  the  hulhand's  being 
Am.  "**^         frequently  at  Loiidony  where  the  mother  lived,  fo  that  acccfs 

CiiedinAndi.9.  2  muft 
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muft  be  prcfumed ;  the  defendants  were  admitted  to  give  evi-  ^^'/"*J'»  9*s- 
dence  of  his  inability  from  a  bad  habit  of  body.     But  their  ^^J//*^ 
evidence  not  going   to  an   impoflibility,  but  an  improbability 
only;  that  was  not  thought  fuific  lent,  und  there  was  a  verdidt 
for  the  plaintiff* 

Ball  vsrfus  Knight. 

ERROR  of  a  judgment  given  in  Br:Jiol  court,  after  a  ver-  It  h  notag:>od 
did  for  the  plaijitlfF.     And  on  the   record  it  appeared,  5^?  \»"  ^'^^  -*" 

-.u   -.  r  /•    u  1  r  •  r  1    '      •    .1         •      i  intcn.-r  court  t^ 

tnat  (even  of  the  panel  were  Iworn,  et  quia  rejidvi  ejujdem  jur  a^yjrd  a  taUi  de 
non  compaucrunt  idco  fecundu?n  confuetudinem  clvituiis  priitJiSIae  alii  arcumfumtibut. 
de  circum/iantibus  per  fcrvientei  ad  davam  civitatls  traediilae  ac  \^^^^'^\  ^74- 
nunjjiros  curiae  praedidae  ad  hoc  eictti  ad  requtjittonein  praefaU  453. 
(quer^)per  rnandatum  curiae  hie  de  nova  apponuntur  quorum  7:3i'iitia 
inpanello  ultimo  ntentionuto  affilantur  in  curia  hie  Jreundum  formoyn 
Jiatuti  in  hujufmodi  caju  editi  et  provifu     And  then  they  join  with 
the  others  and  give  the  verdict. 

It  was  now  objeSed,  that  this  was  error,  it  being  a  cuftom 
contrary  to  law.  And  i  RolL  Jbr.  563.  pi*  15.  was  cited  in 
point.  Before  the  ftatute  IVeJim.  2.  all  trials  but  in  affifes  were 
at  bar  on  the  venire ;  and  if  a  full  jury  did  not  appear,  a  decern 
tales  was  awarded.  Then  came  the  ftatute  ll^ejim.  2.  c,  30.  » 
and  gave  a  niji  prius.  All  trials  are  by  Magna  coarta  to  be  per 
pares^  and  7^8  If^*  3.  c.  32.  which  appoints  tales  men  to  be 
taken  out  of  fome  of  the  other  panels,  (hews  it  was  defigned, 
the  parties  fliould  have  fome  knowledge  of  them ;  and  that  bare- 
ly being  a  by-ftander  was  not  fufficient.  A  cuftom  to  try  by  fix 
jurors  is  void,  i  RolL  Air.  ^b/^.  pL  17.  Cro.  Car.  259.  Here 
is  no  cuftom  to  challenge,  and  yet  35  //.  8.  e.  5.  and  14  Eliz. 
c.  9.  which  give  a  tales  in  fupcrior  courts,  thought  that  reafon- 
able.  Many  more  cafes  were  cited  to  prove  from  fimilar  in- 
ftanccs,  that  fuch  a  cuftom  was  illegal.  Dav.  53.  i  Jio/L 
Abr.  563.  />/.  II,  13,  14,  564.  pL  20.  /^y.  357.  i  RoU.Abr. 
558.  Dav.  34.  b.  I  Sid.  267.  PaL  211.  Mo.  8.  2  InjL 
46.     2  And,  152. 

It  was  further  objected,  that  none  but  liberi  homines  could  be 
jurors,  whereas  thefc  ftanJcrs-by  might  be  aliens,  infidels,  Isc. 
and  they  appear  to  have  been  fworn  ai  the  election  of  the  plaintitF 
only. 


jcftion  that  it  i<5  againft  lav.%  it  was  anfwcred,  that  all  cuftoms 
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are  fo ;  the  only  queflic.n  is  if  it  be  a  reafonable  alteration,  aad 
that  it  is  fo,  is  proved  from  the  ftatutes  which  have  actually 
made  this  alteration  v^ith  regard  to  fuperior  courts.  And  i  RolL 
Air.  564.  /j/.  1 6,  18.  Cr<7.  Eli%,  894.  i  Ahd,  96.  Triak 
per  pais  69.  were  cited.  And  the  allowance  oi  a  cuilom  to  de- 
vife  before  the  ftatute  Hen,  8.  was  relied  on. 

The  court  upon  the  firft  argument  feemed  ftroni^Iy  incline^ 
for  the  cuftom.  But  afterwards  the  city  counld  ceriifving, 
that  th^v  never  have  a  talcs  in  London^  and  the  court  tUKhi^  no- 
tice  that  the  judgment  faid  to  be  reverfed  for  this  error  in  1  Roll, 
Abr,  563.  Vv'as  in  Charles  the  Firfl's  time,  and  is  adlually  enter- 
ed up;  and  the  dubitatur  in  2  Ro.L  Abr,  672.  was  in  the  time 
of  James  the  Firft,  and  that  this  was  not  to  be  diltinguifhecl 
from  the  cafe  of  fix  jurors.     They  reverfed  the  judgment. 


Peak  verfus  Bourne. 

A  r»rifl^c^<''^k  rir^HE  plaintifF  declared  in  prohibition,  that  he  was  fued  in 
officewithmit  ^  A  ^^^  ipiritual  court  for  executing  the  office  of  deputy 
U.cnce  of  the     parifh-clerk  without  the  licence  of  the  ordinary. 

ordinary, 

On  demurrer  three  points  were  made  :  i.  Whether  a  parifh- 
clerk  be  a  tefmporal  or  a  fpiritual  officer  ^  2.  Whether  he  can 
make  a  deputy;  and  3.  Whether  the  licence  of  the  ordinary  is 
requifiie. 

It  was  argued  three  feyeral  times  upon  all  the  points.  But 
the  court  in  givins:  judgment  founded  themfelves  only  upon  the 
laft,  as  to  which  they  held  that  a  licence  was  not  neceflary,  and 
therefore  gave  j'j(3;^mcnt  for  the  plaintifF  in  prohibition.  They 
faid  the  canon  did  not  require  it,  and  indeed  it  would  be  a 
transferring  the  right  of  rppointment  to  all  intents  and  purpofes 
to  the  ordinary  *.  the  LiJUtuiio  juris  canonici  22.  fays,  He  may 
be  appointed  yii  preJh^Uro  ahfque  fcientia  spifcopi,  2  Roll.  Abr^ 
286,  //.  44. 

As  to  the  other  two  points,  the  court  ftrongly  inclined  that 
he  was  a  temporal  officer  as  to  the  right  of  his  office,  and  that 
Jie  might  make  a  deputy. 

For  the  firft  were  cited  18  £.  3.  27.  13  Co.  70.  2  Cro,  670, 
PaL  379.  Mar.  ici.  i  Ktb.  286.  2  Roll.  Abr,  285. />/.  37. 
2  Browrdow  11.  i  Lev.  75.  i  Fcnt.  143.  2  Lev,  18.  Salk. 
536.  6W/^.  163.  Old Bendl.  1^2.  i  Zee.;;.  94.  Fitzh ,  Annu- 
ity 40,     Hugh's  ParJorCs  Law  275.     And  y/hcn  the  court  were 

prciTe^ 
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jMrefled  with  their  own  authority  in  Toivnfljend  v.  Thorpe^  ante^ 
776.  they  faid  it  was  a  hafty  opinion,  into  which  they,  were 
tranfported  by  the  enormity  of  the  caf^. 

For  the  fecond  were  cited  i  RolL  Rep,  274.  Mo.  845. 
{'^Bulfl,  77.  2  RolL  Rep.  274.  9  Co,  48.)  That  a  con- 
ftable  may  make  a  deputy  '-  and  the  common  diflrinction  is  be* 
tween  a  judicial  an  da  minifterial  officer,  as  a  pariih-clcrk  cer- 
tainly is. 


Chapman  verfus  Lamb. 

IN  trover  for  fourteen  fhirts,  a  night-gown,  and  cap,  a  cafe  ^'^^.^^  *^^^  ^^^ 
was  made  for  the  opinion  of  the  court.     That  the  plaintiff  ^jy"^/  m-r-  ^ 
arrived  at  Dover  from  France^  and  brought  the  goods  with  him  chandiic  pay  no 
as  his  own  wearing  apparel,  and  not  as  merchandize,  or  for  *^ p>'*    ^,  ,^  « 
fale  i  and  the  defendant  feized  them  for  non-payment  of  duty. 


itx 


1  Kd.  zfji, 
pl«  134.     See  5  Bur.  Rep.  p.   1657. 

KeteJhey  for  the  plaintiff  infifted,  that  by  13  tf  14  Car,  2. 
r.  II.  §  14.  no  goods  are  liable,  but  fuch  as  are  imported  as 
merchandize^  and  cited  Vaugh.  165. 

Ritoe  contra  infifted,  that  the  plaintiff  is  by  this  one  importa- 
tion a  merchant  within  the  12  Car,  2*  c,  4.  and  that  the  only 
teft  whether  goods  are  imported  as  merchandize  is,  whether 
they  are  fuch  as  may  be  expofed  to  fale  :  at  this  rate  every  man 
may  import  his  own  wine,  or  filks  for  all  his  family.  He  faid 
the  attorney  general  infifted  to  fpeak  to  it,  fo  the  court  ordered 
an  uberius  concilium^  though  they  inclined  ftrongly  for  the 
plaintiff'. 

And  this  term  Mr.  Attorney  came  into  court,  and  faid  that 
it  being  ftated  with  negative  words,  that  the  goods  were  not 
imported  as  merchandize,  it  was  too  hard  for  him  to  maintain  ; 
but  if  it  had  ftood  only  upon  the  words  that  he  did  not  bring 
them  in  to  fell,  he  would  have  contcfted  it.  So  the  plaintiff 
had  judgment. 

* 

Maud  verfus  Branthwaite. 

THE  defendant  being  in   cuftody,  the   plaintiff  obtained  PrafHce. 
judgment.     And  inftead  of  chargliig  him  in  execution, 
whereby  he  would  be  intitled  to  his  difchargc  on   the  *  Lords  •  2  G.  2,  c.  2a. 
z&  ;  the  plaintiff  brought  an  Jiftion  of  debt  upon  thf.-  judgment, 
and  charged  him  in  cuftody.     But  on  application  to  the  court, 
when  he  had  Iain  two  terms  after  the  judgment,  the  court  dif- 

3  P  3  charged 
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charged  him  on  common  bail,  laying.  It  was  a  trick  to  de- 
prive the  defendant  of  the  benefit  of  a  merciful  law. 


3W.  &  W. 

C.   II* 

7  &  8  W.  3. 

c.  29. 
CtrthraL 
Highways. 
Cat",  temp. 
Hardw.  99* 
Scfl*.  Caf,  179. 


Dominus  Rex  vcrfus  Inhabitantcs  de  Eckerihall. 

AN  order  was  made  on  7  isf  8  fV.  3.  c.  29.  for  the  pari(h 
at  large  to  repair  the  highways,  the  6  d^  in  the  pound 
levied  on  the  infhip  not  being  (ufiicient.  And  a  certiorari  be- 
ing moved  for,  it  was  objected,  that  3  fF.  &  M.  r.  11.  had 
taken  it  away  ;  to  which  it  was  anfwered,  that  this  is  an  order 
founded  on  a  fubfequent  law.  Sfd per  cwwrrij  They  muft  both 
be  taken  together :  the  rate  muft  be  made  in  aid  of  the  infhip, 
by  virtue  of  the  former  law.     So  a  certiorari  was  denied. 


Lewis  verfus  Fog. 
At  Nifi  prius  in  Middlefex,  coram  Raymond  Chief  Juftice. 


IN  an  a^on  by  the  matter  for  the  defendant's  dog's  biting 
his  apprentice,  per  quod  fervitium  amtfet^  the  Chief  Juftice 


Apprentice 
witnefs  for 
maftcr  in  aftion   -rr  .  .  -   -         '    t     ^        .        r 

per  quodfervi'   alloweo  the  apprentice  to  be  a  witnels. 

tium  amifit* 
Ante,  595. 
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Robert  Lord  Raymond,  Lord  Chief  Jujiice. 

Sir  Francis  Page,  Knf. 

Sir  Edmund  Probyn,  Knt. 

William  Lee  E/g; 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  Efq\  Solicitor  General. 


Dominus  Rex  verjus  Davis. 

A     Habeas  corpus  was  granted  (without  any  affidavit)  to  Hm"  c6r'  to  re- 
remove  the  defendant  from  Brecknock  gaol  to  Hereford^  move  »  prifoner 
to  take  his  trial  there  on  an  indiftment ;  purfuant   to  ^^ngtifi  ^ 
the  opinion  in  Athoe*s  cafe,  ante^  553.  that  the  adjacent  EngHJh  coumy. 
county  has  a  concurrent  jurifdifidon  by  the  ftatute  26  Hen.  8.  ^f  Jf^^ 
£.  4* 


Lambert  verfus  Branthwaite.  « 

DEBT  on  bond :  on  oyer  it  appeared  to  be  teneri  et  fir-'  yhcMvenJum 
miter   obligari  in   viginti  Ubris  Jolvendis   eidem   Richardo  J°i  .   **  i'  * 
Lambert.     And  after  vcrdid^r^  quer*  on  nofi  e/i  fa^um  plczdedy  fcription  of  the 
it  was  obje^d  thfit  there  was  no  pcrfon  to  whom  he  was  faid  oUigec. 
to  be  bound,  or  to  whom  eidem  can  refer,     i  Lev.  235*    But 
Qii  the  authority  of  3  Lev.  21.  the  judgment  was  affirmed. 

3  P  4  Djminui 


94^ 


irilary  Term  6  Geo.  % 


Dominus  Rex  verfus  Moore. 

aKcl.  1C13.  1^  2^  indi£lment  for  perjury  v/as  removed  by  certiorari^  and 
Court  will  ±\,  the  defendant  paid  cofts  for  not  going  on  to  trial  :  the 
oblige  profccu-  profecutor  afterwards  moved  to  quafli  it^  which  the  court  re- 
cafcs  to  p^l^coft*  f^f^^j  unlefs  he  would  fubmit  to  pay  cofts.      Strange  pro  defen- 

on  quafliing  an    dcnte. 
indi^nicnt. 
See  3  Bar.  Rep. 
146s. 

MufgravQ  verfui  Bovey. 


Wliat  not 

ritual  det'ama- 

tion. 

%  Kel.  10 1. 

pi.  52, 103. 

P^.  54-       / 


3  fpi-     \    Prohibition  was  granted  to  a  fuit  fbr  thefe  words,  fpokert 
ma-    jr^  by  one  clergyman  of  another,  "  You  are  an  old   rogue 

"  and  a  rafcal,  and  a  contemptible  fellow, .  defpifed  and  hated 

"  by  every  body."     Cumb*  253. 


No  rule  to  an- 
Ivi-er  on  the 

affirmation  of 
a  quaker* 


Oliver  vcrfui  Lawrence . 

A  Rule  to  anfwcr  the  matter  in  an  affidavit  was  difcharged 
on  my  motion,   becaufe  on  the  afiirma'tioh  of  a  quaker, 
and  this  is  a  criminal  profccution.     Antc^  441,  ^27,  872* 


Jenys  verfm  Fawler  et   al'. 
At  Guildhall,  coram  Raymond,  Chiefjujlke. 

IN  an  acSlion.by  the  indorfce  of  a  bill  of  exchange  againft  the 
acceptor,  it  was  held  not  to  be  neccfl'ary,  to  prove  the 
band  of  the  drawer  :  and  the*  plaintiff  refted  on  the  proof  of 
the  acceptance.  The  defendant  offered  to  prove  it  a  forged 
bill,  by  calling  pcrfons  who  were  acquainted  with  the  hand  of 
the  drawer,  and  would  fwear  they  did  not  believe  it  to  be  his 
hand.  But  the  Chief  Jufticc  would  not  admit  this,  from  the 
danger  to  negotiable  notes,  and  becaufe  a  man  might  with  de- 
fign  write  contr:?ry  to  his  ufual  method.  And  he  ftrongly 
Sc?  3  Bur.Rep.  jf^jjjjj^^.,!^  fr^M-^  even  actual  proof  of  forgery  would  not  excufc  the 

^  '  defendants  againft   the^r    own   acceptance,    which    had   given 

the  bill   a  credit  to  the  indorfce.     Strange  pro  qucr\  who  had 
a  vcrdi£t. 


The  acceptor 
cannot  fct  up 
forgery  of  the 

6a)k.  126. 
3.Salk.  71.  . 


Exfctn*^  c.Jf>\ 


Dominus  Rex  wrfus  Smith. 

* 

Ar^r  exconmwni^fito  capiendo  was  quaflied  for  incertni ntv,  be- 
in<;    \\\  cauja  dcfamationh  Jive   convicii^  wliich    lad  is   too 
Joofe  a^vord.      /'ulc  Litt.  D'ut^i. .    Strange  pro  dcfendentc. 

Launder 
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Launder  verfus  Cripps. 

BILL  in  C.  B.  againft  an  attorney,  where  the  proceedings  Whatamlfcon- 
are  on  a  day  certain.     And  after  judgment  by  default,  the  ^^An^cVie. 
writ  of  inquiry  was  returnable  at  a  general  return,  and  this  was  Ante,  62, 5,  F. 
objefted  on  error.     Strange  contra  infifted  it  was  but  a  mifcon-  ^^^^^ 
tinuance,  and    cured  by  jz  //.  8.  r.  30.   and  4  Ann,   c.  16. 
and  it   was  fo  determined  Rex  v.  Epijcopum  Miilen\  ante,  bl* 
On  the  authority  of  which  cafe  the  judgment  was  affirmed. 


Lockyer  et  al'  ver/us  Savage  et  al'.     In  Scaccario. 

THE  plaintiffs  brought  a  bill  as  afllgnecs  of -a  commiffion  The  child  of* 
of  bankruptcy  againft  Norrhy  to  have  an  account  of  the  frccmafnolJ^*. 
perfonal'dlate  which  the  battkrtipt's  wife's  fetherdJed  pofleffed  '^«'«>r^«of»8« 
or,  he  bemg  a  freeman  of  London.  ration  of  a  pre- 

fent  fortune  bar 

The  defendants  infifted^  that  by  articles  between  the  bankrupt  ^uftoma^  ^ 
and  Freman  aiid  his  daughter,  prevfous  to  the  marriaigc,  flie  had  a  Eq.  Caf.  Abr, 
in  confideration  of  4000/.  advanced  by  the  father  in  4iis  4ife-  »6o.  pK  4,  *7a» 
time,  releafed  her  right  to  any  fahher  dertiand  out  of  the  per-  ^ '  ^ 
fonal  eftate  \  atid  tlmt  the  4000/.  K^as  fettled  to  the  ufeof  the 
bankrupt  for  life,  bat  if  he  failed  in  the  world,  the  truftees  were 
not  to  pafy  dte  prodacfb  To  bim,  btit  apply  it  to  the  feparate 
maintenance  of  the  wife  and  children. 

Upon  the  hearing  two  points  were  ruled,  i.  That  a  child  of 
fuH  age  might,  for  die  confideration  of  a  prefent  advancement, 
bar  herfelf  of  the  cuftomary  ftiare.     And  that  It  Vas  ftronger  in 
the  cafe  of  a  child  who  had  a  right,  than  in  the  cafe  of  an  in- 
tended wife,  which  had  been  allowed.  2  Vern,  665.     2.  That  The  fortune  of 
thtf  provifion  for  her  maintenance  in  cafe  the  hufband  failed,  »  ^f«  *"«y  ^« 
was  good  againft  creditors  ;  it  not  being  a  provifion  out  of  the  ^^^^  tilThc" " 
bankrupt's  eftate,  but  the  fettlement  of  her  own  fortune.     Ahr,  fails,  and  then 
Equ.  Caf.  53, 54.     And  though  it  was  objefted,  that  the  profits  to  h^rfcpaiatt 
were  forfeited  by  the  aft  which  was  to  veft  tiie  feparate  right 
in  the  wife,  viz,  bankruptcy ;    and  when  two  rights  concur, 
f9riior  efi  difpofitio  Ugh  quatn  hominis :  ytt  the  court  comipared  it 
CO  the  cafe  t)f  a  leafe,  where  the  ledee  is  reftrained  frdoi  affign- 
ing  without  confent  of  the  leffor,  and  the  afiignment  has  always 
been  held  to   be  void.      The  bill  was  diuniiied  with  cofts. 
Strange  pro  defendcnte* 


E  after 


^v   i    ^ 
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»K^24i*         N*  B.  Tie  Lord  Raymond  dying  tie  laji  vaca* 

tion,  there  was  no  Chief  yujiice  this  term^ 


^agc,  Knt.  T 

Probyn,  Knt.         \jujlices. 


Sir  Francis  Page,  Knt. 
Sir  EdoGiund 
William  Lee,  Efji 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efy\  Solicitor  General. 


Memorandum :  All  writs  were  dircfted  to  Mr.  Juf- 
tice  Page^  and  tefie  in  his  name. 


Cafe  of  the  Borough  of  Calne  in  Wilts. 

MMsmtt.  A     FFIDAVIT  being  made,  that  the fteward  who  keeps 

oBarnard.  A\  'the  publick  books  had  refufed  to  produce  them  at  the  cor- 

K.B.  235.  X  X-p^j-^^g  meeting,  to  enter  the  cleftions  of  their  mem- 
bers ;  a  mandamus  was  granted  to  him,  to  attend  with  the 
books  at  the  next  corporate  a/Iembly. 


Cafe 
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Cafe  of  the  Borough  of  Evefliam. 

TH  E  cuftom  is  to  give  twenty-four  hours  notice  of  an  elec-  Mandamut* 
tion :  a  mandamus  was  granted  to  chufc  a  capital  burgefs. 
And  it  was  moved  on  the  other  fide  to  fix  a  day,  or  that 
it  might  be  on  fix  days  notice.  But  the  court  would  give  no 
dirediions,  laying  they  could  not  alter  the  conftitution  of  the 
borough. 


I 


Baker  verfus  Weftbrooke. 

T  was  refufed  to  let  the  defendant  plead  non  ajfumpfa^  and  a  Plead  douUe. 
tender. 

Horn  verfus  BuIheL 


ERROR    was  brought  of  a  judgment  in  the  Marjhaljea  After affirauncc 
court,   and  error  in  law  afligned,  and  the  judgment  af- "'*^'»^<\(*^'' 
firmed.     Then  a  writ  of  error  coram  vohis  ;  which  the  court  faptrfedeat  with- 
faid  could  not  be  allowed  without  leave,  and  therefore  held  oucmoUoxu 
it  no  fuperfedeas.     Antty  6go. 

Macarty  verjus  Barrow. 

THE  defendant  in  January  1728,  drew  bills   on  5^^i«j  Bankrupt, 
which  in  March  were  returned  protefted  for  non-accept-  »  Barnard.  K.B* 
ancc;  between  the  drawing   and  return  he  became  a  bank-  g^p*^^*  ^'^ 
rupt :  and  being  fued  to  execution  as  the  drawer,  he  moved  on  aKcI.  239. 
the  ad  5  Geo.  2.  r.  30.  to  be  difcharged,  it  being  a  debt  con-  pl»  i9»» 
traded  before  his  bankruptcy. 

Strange  contra  infifted,  that  this  caufe  of  adion  arofe  upon 
the  non-acceptance  and  proteft,  which  are  both  neceffary  to  be 
averred  in  order  to  maintain  the  adion,  and  the  charges  there- 
of arc  to  be  recovered. 

Sed per  curiamy  The  principal  is  the  drawing  the  bills,  and  SecjWilCie, 
dicrefbre  he  muft  be  difcharged.     ^aere  tamen,  *^' 
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.  No  Chief  Juftice. 

§ 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn,  Knt, 
William  Lee,  Eff; 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efqi  Solicitor  General. 


Lcehill  verjus  Sir  Thomas  Reynell. 

Praake.  ▼  T  was  ruled  that  the  eledlion  in  amending,  to  pay  cofls 

«Baniinl.K*B.   ■    ^j.   give  an  imparlance,   was  in  the  defendant,  and  not  in 

•*•  the  plaintiff:  and  faid  to  be  the  pradice  of  C,  B* 


Dominus  Rex  verfus  Keat. 

SSwSI"**'^"    ''T^HE  court  refufed  to  quafh  an  EngUJh  excommunicato  capien^ 
ftceaKel.  132.     X     do  that  was  for  (lander  or  defamation,  faying  tliat  was 

not  uncertain  as  convicium  was. 


Between  the  Parifhes  of  Lidney  and  Stroud  in  Glouccfler* 
?****'•    «^.    T  TPON  a  fpecial  order  of  fefEons  it   was  ftated,  that  a 

See  2  Sen.  Cal.      I     I  .  •  '^     1  •      1    r  r  1    -r  n. 

•37.  pU  175,  \J  maid  was  hired  for  a  quarter  of  a  year,  and  it  ine 
Bur.  Settl.  Caf.  and  hcr  mafter  liked  one  another,  flic  was  to  continue  the 
«•  pJ-  »•  whole  year,  and  have  3/.  for  her  year's  wages  :  that  flic  ftaid 

the  year  out,  and  had  her  3/.    And  tliis  on  debate  was  held 

to  be  t  fettlement. 

Gambler 
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Gambier  verfus  Wright, 

ERROR  of  a  judgment  in  C.  B.  in  an  aSion  of  efcape  Where  a  prifon, 
againft  the  warden  of  the   Fleet :  and  the  declaration  fet  ^'^  b^^^ 
out,  that  IVilUam  TVilkinfon  beine  indebted  to  the  plaintiff  in  c.  B,  tkcw  is 
20c/.  for  goods  fold  and  delivered,  he  fued  out  a  latitat  againft  no  need  in  aai- 
him,  by  virtue   whereof  he  was   arretted,  and  committed  to  Aew^a^^ft* 
the  marihal,  from  whence  he  was  carried  by  habeas  corpus  be-  againft  him  in 
fore  Mr.  J.  Denton^  a  Judge  of  C,  Jg.  who  committed  him  to  ^•^* 
the  Fleet  charged  with  the  plaintiff's  latitat^  and  the  plaintiff  *!.  5J;*  "^* 
fued  him  to  judgment,  and  then  the  defendant  permitted  him  2  Banitrd.K.B« 
to  efcape.     On  Not  guilty  pleaded,  there  was  a  vcrdidl  and  *57* 
judgment  for  the  plaintiff, 

Serjeant  Hawkins  for  the  plaintiff  in  error  argued,  that  the 
prifoner  being  in  cuftody  of  B,  R,  could  not  be  taken  from 
thence  without  fome  procefs  in  C.  B,  which  ought  to  be  fet  • 
out,  and  without  which  the  Judge  had  no  power  to  commit 
him.  And  if  he  was  there  illegally,  the  warden  was  in  the 
right  to  let  him  go.  And  he  cited  i  RolL  Rep.  217,  276. 
Cro.  EL  223.  31  //.  6,  10.  Lutzv.  1468.  Mo.  274.  2  Leon^ 
84.  2  Bul/l.  62.  Cro.  EL  877.  Cro.  Jac.  394.  Salk.  273, 
700. 

Denifon  contra.  In  the  cafe  of  a  fuperior  court  you  will  not 
prefume  they  act  without  jurifdicSion,  and  the  habeas  corpus 
gave  it.  The  plaintiff  is  a  ftranger  to  the  other's  writ,  and 
therefore  not  to  be  expcfted  to  fet  it  out :  all  the  precedents 
?u*e  in  this  manner.  Lev.  Ent.  56.  Fi^  181,  194-  2  Brown. 
Ent.  13,  14.  Rob.  Ent.  307.  •  LUL  Ent.  157,  188.  Befides, 
this  is  but  error  in  procefs,  of  w^ich  the  v/arden  can  take  no 
j^dvantage.     2  Saund.  lOO, 

The  court  ftrongly  inclined  the  declaration  was  well  enough^ 
but  ordered  an  ultcrius  j  and  this  term  I  declining  to  argue  ijc 
for  the  warden,  the  judgment  was  affirmed  pf  courfe, 


Duckctt  verfus  Martin,  » 

PENDING  error  to  revcrfe  an  outlawry  on  mefne  pro-  Noballtner^ 
cefs,  the  defendant  in  error  moved  to  quafh  the  writ,  be-  ror  of  an  <nit« 
caufe  no  bail  was  given.     Sed per  curiam^  That  is  never  done  }.^J^  tiilre^* 
till  the  outlawry  is  reverfed  ;  and  then  we  take  bail  to  appear  Caf.   temp. 
to  an  original  to  be  brought  within  two  terms.     And  fo  it  was  HarJw.  130. 
dpne  in  this  ciifc. 

Dominut 


95^ 
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Where  the  de- 
fendant con- 
feffes  un  ufurpa- 
tioa  for  part  of 
the  time  only, 
there  can  be  no 
judgment  of 
oufler, 

aBarnard.B.K* 
238. 

9  K.el.  272. 
pi*  zo9» 


Dominus  Rex  verfus  Biddle  ct  Taylor. 

INformation  in  the  nature  of  a  qua  warranto  for  cxercifing 
the  office  of  capital  burgefs  of  Evejhamy  and  charging  aa 
ufurpation  from  20  Auguji  to  the  firft  day  of  Hilary  term  laft. 
The  defendant  confefTes  an  ufurpation  from  20  AuguJI  to  29 
September y  and  from  thence  infifts  on  an  election.  The  pro- 
fecutor  replies  as  to  the  election.  And  on  t!ic  trial  a  fpecial 
verdict  is  found  j  and  as  to  the  time  cc::fciTed,  he  enters  up 
judgment  of  ^w//^r,  according  to  the  opinion  given  in  the  mayor 
of  Peuryn^s  cafe,  aniey  582.  and  the  words  of  9  Ann.  c.  20. 
§  5.  which  warrant  fuch  a  judgment,  where  the  defendant  is 
adjudged  guilty  of  an  ufurpation. 

The  defendant  moved  that  all  the  judgment  but  that  of  2 
capiatur  pro  fine  might  be  expunged  j  which  the  court  ordered 
to  be  done,  as  the  proper  punifhment  for  his  adting  before  duly 
clefted.  But  faid  it  would  be  hard  that  a  fubfequcnt  good  elec- 
tion fhould  be  done  away,  as  it  would  be  by  this  judgment. 
They  diftinguiflied  it  from  Pender's  cafe  above,  where  he  was 
guilty  of  an  ufurpation  during  all  the  time  charged  in  the  iii- 
formation« 

Home  verftts  Boofey. 
Jit  Guildhall,  coram  Page  y. 


A^NE  not  the  proper  officer  feized  brandy  going  with  a 


Where   a  con- 

SJTEichcqier    V^  permit,  and  carried  it  to  the  King's  warehoufc,  and  on 
is  conciufivc,     information  in  the  Exchequer  it  was  condemned. 

and  where  not. 

In  trover  Page  J.  held,  that  if  a  proper  officer  had  feized, 
he  would  not  examine  the  property  in  this  adtion,  for  the 
owner  ought  to  claim  in  the  Exchequer.  But  he  confidered 
this  as  a  feizure  by  a  ftrangcr,  the  defendant  being  a  tidefman, 
who  could  not  enter  a  houfc  v/ithout  a  writ  of  ailiftance  and  a 
peace  officer,  the  words  of  his  warrant  being  fo  reftrained  ; 
and  becaufe  this  was  not  rightly  in  the  King's  warehoufe,  he 
dircdod  the  jury  pro  quer\  The  jury  ioxxnd  pro  qucr"*  for  bran- 
dv  an.d  caiks. 


Michaelmat^ 
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316/V  term  Sir  Philip  Yorkc  was  made  Chief  ^uf-  Bar.  pec  <o 
//V^,  tf //^  created  a  Peer^  by  the  title  of  Baron 
Hardwicke   of   Hardwicke  in  the  county  of 
Glouccfter. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt. 

William  Lee,  Efqi 

Charles  Talbot,  Efqi  Solicitor  General. 


*^^"^ 


Dominus  Rex  verjus  Jacomb. 

THE  court  held  that  a  qui  tarn  information  is  not  to  be  ^^.'fJT  **^ 
quafhed  on  motion,  rB«arf.K.B. 

3XI* 

Barfoot  verfus  Reynolds  ct  al'. 

Howdiciennst 

TRESPASS,    aflault  and   battery  againft  Reynolds  and  5»  to  juftify aa 
Wejlwood.     Reynolds  pleaded  non  aflault  :   and  Wejhuood  f^^^  ^ 
pleaded,  that  he  was  fervant  to  Reynolds  the  other  defendant,  mafter. 
and  that  the  plaintiff  having  aflaulted  his  mafter  in  his  pre-  iiH.^ifc 
fence,  he,  in  defenfe  of  his  mafter,  ftruck  the  plaintiff.     And  i\t!u.  AteT 
on  demurrer  the  plea  was  held  ill,  for  the  affault  on  the  maf-  546. 
ter  might  be  over,  and  the  fervant  cannot  ftrike  by  way  of  r'JrTT^^  *5^* 
revenge,  but  m  order  to  prevent  an  injury  j    and  the  right  aBanitni.K,B. 

M^ay  3*7» 

^   %  Kel.  134. 
pU  114. 


1 
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way  oP  pleading  is,  that  the  plaintlfF  would  have  beat  the 
mailer,  if  the  fervant  had  not  interpofed,  prout  ei  bene  licuit. 
ThQ  plaintiff  bad  judgment. 

Cowne  verfus  Barry. 

What  comes  T^EBT  upon  z  bond  ;  the  defendant  pleaded  payment  be* 
vnderzfciiicit  |  J  fore  the  day.  And  it  being  found  for  the  plaintiff,  the 
rcjcftcd.  court  inclined  to  award  a  repleader,  according  to  the  cafe  of 

Ante,  622-  Merril  y.Jocelyrtj  Trhi.  12  Ann,  But  it  being  obrervccl  at  an- 
•Mi'J^^'  other  day,  that  the  time  of  payment  was  only  alleged  under  a 
fcilicet^  the  court  held  it  a  good  plea  on  the  ad  for  amend- 
ment of  the  law,  as  a  payment  before  exhibiting  the  bill; 
and  then  the  ili'ue  joined  was  material.  And  the  plaintiff  had 
judgment. 

Bates  verfus  Pettipher. 

How  the  forty  'T^  H  E  defendant  lived  at  Aylefiuryy  and  not  having  four- 
milcs  diftancc        J|^     ^^^^  j^yg  notice  of  trial,  moved  to  fet  afidc  the  verdi6l, 

to  be  computed  upon  an  affidavit  that  it  meafiired  ^'x  miles  from  London^  and 
»s  to  notice  of   paid  for  fo  many  poft. 

trial. 
aBarnard.K.B. 

-^31.  On  the  part  of  the  plaiotiff  it  was  fworn,  that  it  was  com- 

Poft.i2i6.S.P.  p^itcd  to  be  but  33  miles.     Et  per  curiam^  We  muft  go  by  the 

ufual  computation  ;  our  rule  was  ancienter  than  thefe  poft 
miles,  and  confequently  rcfpe6ted  the  computation,  before  th« 
creftion  of  poft  miles.  It  was  therefore  held  that  the  notice 
was  good, 

Bifhop  verfus  Stacy. 

Amendment af-     A   FTER  a  fpecial  demurrer,  and  joinder,  and  argument, 
tcr  fpecial  dc-    £\^  the  plaintiff  had  leave  to  amend  by  the  bill  upon  the 
^l^t\.'i%i.    '  ^^^'     And  this  was  granted  upon  debate. 
pi.  99. 

2Barnard.K«B. 
^98. 

Warriner  verfus  Giles. 

Letvc given  tr>  /I  FTER  the  fire  of  London^  power  was  given  to  the  city 
infpea  books  in  J^^^  to  fet  out  the  publick  markets,  which  was  done  in  a 
Ties*^arc entered.  ^^^7  accurate  manner,  and  entered  in  their  books.     An  eje£l- 

mcnt  was  brought  by  the  leffce  of  one  of  the  markets,  where- 
in the  boundaries  were  in  queftion.     And  it  was  moved  on 

behalf 
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))^lialf  of  the  plaintiff,  to  have  liberty  to  infpcft  the  books,  and 
take  (fopies  j  which  was  granted.  And  the  court  compared 
it  to  the  cafe  of  court  rolls,  which  are  not  confidered  as  the 
evidence  of  the  lord,  but  in  the  nature  of  publick  books>  for' 
the  benefit  of  the  tenant  as  well  as  the  lord. 


Dominus  Rex  verfus  Dcmpfon. 

ORDER  upon  the  father  to  maintain  the  fon's  wife,  af-  Father  not 
ter  a  divorce  a  men/a  et  toro  for  adultery,  was  ^ualhed  on '  J^i^^tc  lon't'**" 
the  authority  of  the  King  and  Munden^  Trin.    5  Geo.  i.   {oAtey  wife. 
190.)  file  not  being  a  natural  relation  of  the  father.  *  ^*  R*y»n« 

14-^4'  ^*  *  ■ 
S&(r.  Caf.  230. 
Barnard.  K.  B» 

Smith  'Oerfus  Smith,     At  Nifi  prius.'  3*9*  364- 

TH  £   plaintifTs  inteftate  lodged  at  the  defendant's  houfe,  A  parol  gift, 
and  had  furniture  and  plate  there,  and  was  proved  to  ^^^"^  f°°*® 
have  faid,  that  whatever  he  brought  into  thofe  lodgings  he  ne-  wiu^no/aiterdie 
ver  intended  to  take  away,  but  gave  diredly  to  the  defendant's  property. 
wife.  And  now  in  trover  for  the  goods  which  were  there  at  the 
inteftate's  death,  it  was  ruled,  that  a  parol  gift,  without  fome 
a£l  of  delivery,  would  not  alter  the  property,  and  that  fuch  an 
2A  was  necettary  to  eftabliih  a  donatio  caufa  mortis.     Upon  this 
opinion  it  came  to  the  queftion,  v^ether  there  was  any  delivery.  . 
And  to  prove  one,  the  defendant  (hewed   that  the  inteftate^ 
when  he  went  out  of  town,  ufed  to  leave  the  key  of  his  rooms 
with  the  defendant :  and  that  was  iiififted  to  be  fuch  a  mixed 
pofleffion,  and  that  the  law  will  adjudge  the  pofleilion  to  be  in 
him  who  has  the  right.     And  the  Chief  Juftice  ruled  it  fo,  and 
the  jury  found  for  the  defendant. 


Thomas  et  al*  verfus  Bifliop. 

TH  E  plaintifis  were  indorfees  of  a  bill  of  exchange  drawn  Aaion  ilea  a- 
from  Scotland  upon  the  defendant,  in  thefc  words,  "  At  "Sp^"j\ ^^^^^^^^ 
**  thirty  days  fight  pay  to  y.  S.  or  order  aoo/.  valued  received  on  him  and  ac- 
*'  of  him,   and  place  the  fame  to   account  of  the  Tork  £;.7iy-  «pf«<i  g^n^r-i^yf 
**  ings  company,  as  per   advice  from  Charles  Mildmay.     To  dcr"f  topfaceit 
"  Mr.  Htanphry  Bijhop^  cafliier  of  the  York  Buildings  company,  to  the  account 
at  their  houfe  xntVincheJler-JIreet^  London.  Accepted  i^June  "^j^ciTs^rf. 
1 732.  per  H.  Bijhop.*'  J,6.' "  '^  '  ^ 

a  Barnard.  K.S« 
310. 
%  Bac.  Abr.  563.  Mol*  B.  a.  Cii»  zo.  S.  15.  Caf*  temp.  Htrdw.  i* 


<« 


Vo  t.  II.  3  Q,  This 


■ 
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This  bill  not  being  paid,  an  adion  was  brought  againft  the 
defendant  upon  his  acceptance.  And  the  defendant  proved, 
that  the  letter  of  advice  was  addrefled  to  the  company ;  and 
that  the  bill  being  brought  to  their  houfe,  he  was  ordered  to 
accept  it,  which  he  did  in  the  fame  manner  as  he  had  ac- 
cepted other  bills.  But  Mr.  J.  Page^  who  tried  the  caufe,  di- 
•  refted  the  jury  to  find  for  the  plaintiff,  which  they  did  accord- 
ingly. 

And  now  upon  motion  for  a  new  trial,  the  court  held,  thdt 
the  dire&ion  was  right.  For  the  bj^  on  the  face  of  it  imports  to 
be  drawn  upon  the  defendant,  ai)d  it  is  accepted  by  him  gene- 
rally, and  not  as  fervant  to  the  cbmpaqy^  to  whofe  account  he 
had  no  right  to  charge  it  till  aftual  payment  by  himfclf.  And 
this  being  an  aftion  by  an  indorfee,  it  would  be  of  dangerous 
.  confequence  to  trade,  to  admit  of  evidence  arifmg  from  extrin- 
fic  circumftances,  as  the  letter  of  advice.  And  they  faid,  this 
differed  widely  from  thje  cafe  of  a  bill  addrefled  to  the  mafter, 
and  under-wrote  by  the  fervant;  where  undoubtedly  the  fer- 
vant wouU  not  be  liable,  but  his  acceptance  would  be  con- 
fidered  as  the  zSt  of  his  mafter.  A  bill  of  exchange  is  a  con- 
trad  by  the  cuftom  of  merchants,  and  the  whole  of  that  con- 
tract muft  appear  in  writing.  Now  here  is  nothing  in  writing 
to  bind  the  company,  nor  can  any  a<5lion  be  maintained 
againft  them  upon  the  bill :  for  the  addition  of  cafhier  to  the 
defendant's  name  is  only  to  denote  the  perfon  with  moi«  cer- 
tainty, and  die  Tbrk  Buildings  houfe  h  only  to  inform  the  or- 
der, where  the  drawee  is  to  be  found  ;  and  the  direftion  Whofe 
account  to  place  it  to,  is  for  the  ufe  xj£  the  drawee  only.  And 
they  compared  it  to  the  cafe  in  Cttrth.  5.  2  Fen^  307.  where 
a  bill  was  drawn  payable  to  Price^  for  the  ufe  of  Caherty  and 
held  that  the  legal  property  was  in  Pria^  which  is  ftronger 
than  the  prefent  cafe.  They  faid  it  might  be  otherwife  if  the 
aftibn  had  been  by  J.  S.  who  was  privy  to  the  tranfaftion,  and 
it  had  appeared  he  tendered  the  bill  as  a  bill  on  the  com- 
pany. But  this  plaintifT  being  a  ftranger,  they  could  not  con- 
fider  thofe  circumftances.  Ihe  phintiSs  had  their  judgment. 
Strange  pro  def* . 

Dominus  Ktxverfus  Bettefworth, 
Thefpiritual        f^OHN  Kynofton^  Efq;  made  his  will,  and  two  peribns  exew 

.Tmmfiioaof'  J     ^^^^^^^    *"^  l^**^    ^^^  '"^^^^"^  ^^  ^'^  P^^^'^^^l  cftate   to  hi* 

fpraifcment.be-  youngcft  fon  Edward.     The  executors  renounced,  and  the  re- 


fore 


re  granting  ad-  fiduary  legatee  moved  for  a  mandamus^  to  be  admitted  to  prove 
rn^TanTeTe?  the  will,  and  have  adminiftration  with  the  will  annexed.     And 

a  rule  was  made  to  fliew  caufe.     At  the  day  it  was  infifted 

on« 


n- 
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b  A,  that  this  cafe  differed  from  Lord  Londonderry^  HiL  3  Geo. 

4r«//,  857.   where  the  commiiTion  of  appraifement  was  fet  up 

againft  the  immediate  grant  of  a  probate,  which  the  ftatute 

2 1  //•  8*  c.  5-  requires  ihall  be  without  any  fruftatory  delay. 

And  the  ordinary  has  no  elcd^ion  there;  whereas  in  the  prefeiit  aBtmard.K.B. 

cafe  he  is  not  bound  to  grant  the  adminiftration  to  the  refiduary  ^^^^i^ ,. 

legatee,  none  of  the  ftatutes  mentioning  him  ;  on  the  contrary  pi.  nS. 

the  21  H.  8.  c.  5.  which  takes  notice  of  the  rexiunciation  of  s^***' Abr.535. 

executors,  leaves  the  matter  to  the  cledlion  of  the  ordinary. 

And  of  this  opinion  was  the  court,  who  faid,  if  the  commif- 

fion  of  appraifement  was  a  gravamen^  it  would  be  proper  matter 

of  appeal ;  but  they  could  not  break  into  the  prance  of  the 

court  below*     And  Lord  Hardwicke  mentioned  a  cafe  in  Chan* 

eery  before  Lord  Macclesfield^  between  JVbeeler  and  the  Arch^ 

bijh9p  of  Canterbury^  where  it  was  held  that  thefe  fort  of  admi* 

niftrations  are  not  within  the  ftatute  of  diftributions,  which 

brings  it  to  Smithes  cafe,  HiL  4  Geo.  2«  (ante^  892*  j  where  a 

mandamus  to  grant  adminiftration  durante  minori  aetate  of  an 

executor,  to  the  fether  of  the  executor,  was  refufed  ;  becaufe 

there  was  no  law  obliging  the  fpiritual  court  fo  to  do.     The 

rule  for  a  mandamus  was  difcharged.     Strange  pro  Kynaflon. 


Ruding  verfiis  Newell* 

IN  an  a^on  for  a  falfe  return  to  a  mandamus^  the  queftion  Cuftoms  'm 
was,  whether  the  office  of  regifter  to  the  archdeacon  had  ""^^^^ZT 
been  ufually  granted  for  three  lives.     And  in  order  to  prove  the  not  to  be  given 
ulage,  it  was  offered  to  be  given  in  evidence,  that  other  arch-  '**  cv»<ience. 
deacons  in  the  fame  diocefe  had  made  grants  for  three  lives,  as 
the'plaintiiPs  grant  was.      But  the  Chief  Juftice  refufed  to 
admit  this  evidence  ^  and  compared  it  to  the  cafe  of  cuftomary 
manors,  where  the  cuftoms  of  other  manors  are  never  allowed, 
except  in  the  n6rth  of  England^  where  they  are  coniidercd  as  Ante,  66i« 
border  laws,  and  an  evidence  of  the  law  of  the  country. 


Darby  vetfus  Wilkins.  4  A^^  c  t^ 

A  Bond  was  conditioned  to  pay  100/.   by  (everal  Inftal-  Money  due  by 
ments ;  and  the  firft  payment  not  being  made,  the-  bond  ^  ^u!t^Tlt 
was  put  in  fuit.    The  defendant  before  j  udgmcnt  moved  to  bring  jn,  but  nor^to 
in  the  firft  payment  with  intercft  and  cofts  ;  which  the  plaintiff  ^*i  <^«  plaintiff 
was  willing  to  acc.ept,  but  infifted,  that  as  the  bond  was  for-  ^Id^lT-^nt"^**** 
feited,  he  had  a  right  to  fign  bis  judgment ;  and  fubmitted  to  %  Mod.  56^ 
be  bound  by  rule,  not  to  take  execution  for  more  than  was  at  57«  s.  P. 
pre(ent  due,  till  another  payment  Ihould  accrue.     The  defend-  ^""^ept' 
ant  on  the  other  hand  infifted,  that  hy  ^Jnn.  c.  j6.  he  was  at  b.  R.  80.* 

3  Qjl  liberty 
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Ifbcrty  to  bring  in  the  money  at  any  time  pending  the  afbioiir 
Sedfer  curiam^  That  plainly  relates  to  the  cafe  of  bringing  in 
all  the  money  referved  by  the  condition,  becaufe  it  fays  the 
Ante, 814.  bond  {hall  beabfolutelydifcharged.  However  within  the  equity 
of  that  ftatute  it  has  been  allowed  to  bring  in  the  money  due  on 
the  inftalments.  But  then  it  is  reafonable,  we  (hould  take  care 
not  to  prejudice  the  plaintiff,  who  will  have  a  legal  advantage 
by  figning  judgment.  Therefore  let  him  fign  his  judgment, 
but  not  to  take  out  execution,  until  the  payments  become  due. 

N.  B,  Mich.  1 1  Geo.  2.  Lucas  v,  London,  Heldy  paying  all 
thi  pajl  injlalmcnis  with  intercjl  and  coJU^  fujfficient  j  and  ttiq^ 
nrf  not  ytt  ducj  ordered  out  of  court  to  the  party  who  brought 
it  sn. 

Gore  veifus  Gore. 

What  a  good         A     Cafe  was  fcnt  from  Chancery  to  the  King's  Bench,  whcrc- 
e^cutory  Ue-      j^  j^  j^  ^^^  fl^^^j^  ^l^^^  rVilliam  Gore  being  feifed  in  fee,  de- 

a  P.*  Will.  Rep.  vifed  to  truftces  and  their  heirs,  to  the  ufc  of  the  truftees  for 

*S.  500  years,  to  raifc  younger  childrens  fortunes  and  pav  debts, 

l^^^'t'^e?'  and  after  the  determination  of  that  eftate,  then  to  the  hrft  and 

SecS  Vin.  Abr,  every  other  fon  of  7%omas  Gore^  the  devifor's  eldeft  fon,  in  tail 

370:  pi.  14.  n,  male, remainder  to  EdwardGorchls  fecond  fon  (and  in  being)  in 

406  407.  pi? 9,  ^^*'  male,  with  remainders  over,  l^hat  at  the  death  of  the  devifor, 

XX.  •  Tliomas  Gore  had  no  fon,  but  fmce  his  deceafe  the  defendant 

9  ^^^  ^  was  born.     And  upon  this  the  qucilion  was,  whether  the  firft 

'  ^    '     fon  of  Thomas  Gore  could  take  this  eftate  by  way  of  executory 

devifc  i  for  it  was  agreed,  it  could  not  enure  to  him  by  way  of 

contingent  remainder,  there  being  no  eftate  of  freehold  to  fup« 

port  it. 


u  ft  ice  Praties  time  at  his 
udges.     And  they  certified 


For  th«  argo-         This  Cafe  was  argued  in  Chief  ^ 

mentofaiithc  chamber  befofc  him  and  the  three  J 

»  Kei.254.       ^beir  opinions  to  Lord  Macclesfield^  that  it  was  not  a  good  exe- 

pi.  X03,  cutory  devife,  becaufe  it  might  fubfift   forty  weeks  after  the 

death  of  Thomas  Gore^  and  they  were  not  for  going  a  day  far- 
ther than  a  life  in  being. 

The  Chancellor  not  being  fatisfied  with  this  opinion,  .rc- 
fufed  to  decree  accordingly.  And  he  being  fucceedcd  by 
Lord  King^  the  cafe  was  fent  back  to  B,  R,  And  now  they  were 
unanimoufly  of  opinion,  that  it  was  a  good  executory  devifc, 
and  that  a  convenient  time  after  the  life  was  to  be  allowed, 
according  to  the  c^  of  Lloyd  v.  Cary  in  Show,  Pari,  Cafes. 
And  this  neceffarily  being  to  arifc  within  nine  months  after  the 
death  of  ThomaSy  there  was  no  danger  of  a  perpetuity.  And 
this  being  certified,  the  caufe  was  fet  down  before  Lord  Taihot 
^fter  Trinity  term  1734^  who  declared  his  agreement  in  opinion 
with  the  laft  certificate,  and  made  his  decree  accordingly. 

2  ,  Hilary 
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Philip  Lord  Ilardwicke,  Lord  Chief  y^}ce. 
Sir  Francis  Page,  Knl. 
Sir  Edmund  Probyn,  Knt.         Vyy/iices. 
William  Lee,  Efq\ 

John  Wiilcs,  Efq\  Attorney  General. 
Dudley  Ryder,  Efq\  Solicitor  General. 


Page,  Knt.  1 

Probyn,  Knt.        Vjujlic 


Defbordcs  verjus  Horfcy. 

THE  condition  of  a  bond  was  for  the  payment  of  500/.  Upon  what 
at  fuch  a  day,  being  the  fame  fum  mentioned  in  cer-  ^ ''[» ^*^* »» 
tain  indentures  offuch  a  date.  And  error  being  brought,  "f^*****^ 
the  plaintift'in  error  would  have  been  excufcd  from  giving  bail,  afJarnjid.K.p. 
becaufe  the  words  of  3  Jac.  i.  f.  8.  are,  bonds  for  payment  of  3^9* 
taoney  only,  whereas  this  v/as  rather  a  bond  for  performance  of  Abn  iT.'  p'l.'^-l* 
covenants.     But  the  court  held,  that  bail  ought  to  be  given  ;  *  Kcj.  181. 
for  the  material  part  of  the  condition  was  the  payment  of  500  L  ^^  '♦^^ 
and  the  other  words  were  only  added  to  {hew  they  were  not 
diftinft   debts,    but    only   different   fecuritics   for    the   fame. 


3  Q.3  Jefferics 


but  fee  Barnes 
473 
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Jeffcrles  verfu^  Dyfon,     At  Guildhall, 

Where  judg-  TN  tfcfpafs  for  mefne  profits,  the  plaintiff  offered  a  recovery 
»«ny[?»sainft  1^  i^  eieftrnent  s^g?linft  the  cafi^al  ejeftor,  upon  which  no  writ 
tor  thetidr*  of  poffeflion  had  iffued.  Ai?d  when  the  defendant  would  have 
may  be  gone  into  gone  into  the  tide,  infifted  that  he  was  eftoppedby  the  judg- 
mc*fnc''''rofits.  °*«^^'  ^"^  *^  Chief  Jufticfj  held,  that  though  it  would  have 
s^ceaVur^Rcp,  been  an  eftoppel,  if  the  prcfent  defendant  had  been  made  ade- 
t^K   t,  fendant  in  the  ejeftment,  and  the  verdid  againft  him  :  yet  this 

judgment,  to  which  he  was  no  party  or  privy,  could  be  nonej 
and  therefore  admitted  the  defendant  to  controvert  the  title. 

Law  verfus  Law, 

Cannot  with-  T^EBT  upon  a  bond  conditioned  for  payment  of  money  at; 
draw  fpccial        I    J  a  futurc  day.     The  defendant  pleaded  payment  at  the 

plea,  but  m  •*— ^  .,/.  /        i-«fr         i-j  i*'-tj  i- 

orocr  to  plead  day  I  and  before  the  plamtift  replied,  moved  to  withdraw  this 
the  general  ffue.  pj^a,  and  plead  ^c  ftatute  of  5  E.  6.  c.  16.  againft  the  fale  of 
\qI[^^^^'  *^"^'  offices.  Sed  per  curiam^  That  is  never  done,  but  in  order  to 
ft  Kei.  181.  plead  the  general  iffue  \  not  to  fubftitute  one  fpecial  plea  in  the 
pl.  148,  room  of  another.     So  the  motion  was  denied.      Vide  Trin. 

5  Geo.  2.   (ante^  (jo6.  Meard  v.  Philips}  where  the  general  iffuc 
was  waived,  and  leave  given  to  plead  double. 


Clews  verfus  Bathurft.     At  Nifi  prius  in  Midd. 

Sentence  in  «   '    A  CTION  for  n^alicioufly  procuring  the  plaintifPs  wife  ta 

caufeofmar.      Jl\   exhibit  articles  of  the  peace  againft  him,  and  for  living 

riagccondufive  ^j^  j^gj.  \^  adultery^     The  plaintiff  proved  a  marriage,  by  the 

Caf.  temp^        parfon  and  a  woman,   2^nd  alfo  the  confummation.     To  en-? 

Hardvf,  1 1,       counter  which,  the  defendant  produced  a  fcntence  of  the  con- 

fiftory  court  of  London  in  a  caufc  ofjaftitation  of  marriage 

brought  by  the  woman  againft  the  plaintiff,  wherein  fhe  was 

declared  free  froni  all  contraft,  and  perpetual  filence  impofed 

upon  the   plaintiff.      Which  fentence  was  pronounced  fince 

ifllie  joined  in  this  caufe.     And  the  Chief  Juftice  ruled  this  tQ 

be  conclufive  evidence,  till  reverfed  by  appeal.    And  the  plainr 

tiff  was  called.     And  a  few  dap  afterwards  at  Guildhally  in  an- 

ptbcr  c^fe,  bqtwe^A 


P^coft^ 
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Dacofta  and  Villa  Real. 

WHICH  wz%  an  aftion  upon  a  contract  of  marriage  cit.  in  Caf. 
^  v/ri^y  de/uturoy  brought  by  die  gentleman  agalnll  ^™P*  '45' 
the  lady,  who  pleaded  non  qffuTn^.     When  the  plaintiff  had 
opened  his  cafe,  the  defendant  offered  in  evidence  a  fentence 
of  the  fpiritual  court  in  a  caufe  of  contract,  where  the  Judge 
had  pronounced  againft  the  fuit   for  a   folcmnization  in  the 
face  of  the  church,  and  declared  Mrs.  Fil/a  Real  htt  from  all 
contraft.     And  the  Chief  Juftiee  held  this  to  be  proper  and 
conclufive  evidence  on  non  aJpimpJH  \  that  it  was  a  caufe  within 
their  jurifdidHon,  though  the  contract  was  ftr  verba  de  futuro^ 
and  though  the  fuit  there  is  dlverfo  intuitu^  being  for  a  fpeci- 
fick  performance,  as  far  as  admonition  will  go,  and  this  for 
damages^     YefContraft  or  No  contract  is  the  point  in  ifliie  M.  it  G.  2.  m 
in  both.     And  the  plaintiff  was  nonfuit.  C-  ?r..^.'^*^*°? 

*  V.  Phillips,  tbt 

The  cafes  cited  were,  Salk.  437,  290.    6  Mod.  155.    Garth,  btidjuch  a  /<-«- 
Jt25.     7  Ed.  2.  223.     2  Lev.  15.     4  Co.   Butiton\  cafe  j  and  "^  "'^jV^'^ 
nurroughsv.Jemno  in  Cane  [ante  j 22')  ^™   Hatfield  v.  Hat- receive e-vidcnce 
field  in  the  rfoufe  of  Lords  in  1725,  where  on  an  appeal  {xova  of  f^'^^d  ^r  <:i- 
Ireland  the  cafe  was,  that  a  woman  brought  a  bill  againft  her  '""^^jj/"  **'""'' 
fuppofed  hufband's  fon  by  a  former  wife  :  he  infifted  (he  ne-  SecSt.Tri.xi. 
vcr  was  married  to  his  father,  but  to  one  Porter^  whofc  mar-  2">ai4.*^7» 
riage  with  her  was  proved,    and  a  releafe  from  him.      She  **^'  *^^ 
upon  this  fued  Porter  in  the  fpiritual  court  in  a  jacSlitation 
caufe,  and  obtained  fentence  againft  him,  apd  then  made  that  * 
her  cafe  in  Chancery,  where  it  was  held  to  be  conclufive  evi- 
dence.    And  die  opinion  was  affirmed  here  upon  appeal. 


Morfe  verfus  Roach  et  al*.     In  Cane*. 

BEFORE  the  year  17 18,  the  method  was  to  deliver  out  Spiritual  court 
a  will  of  land  to  be  proved  at  trials,  or  on  commiffions,  o^^'u^d  to  dcji- 
*  '  Tcr  oiit  will  of 

upon  fecurity.     Since  that,  the  regifters  have  refufed  to  deliver  landunfccurity 

out  die  wiU,  but  infift  upon  being  paid  for  attending  with  it ; 

and  where  it  was  wanted  at  a  diftance,  their  demands  run 

very  high.     In  this  caufe  an  order  was  made  (upon  producing 

three  precedents)  that  it  ftiould  be  delivered  out  on  fecurity : 

it  being  a  bill  brought  by  creditors  and  legatees,  who  were 

not  likely  to  fupprefs  it. 


3  0^4  Fofter 
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Forftcr  verfus  Graham. 

Conftruaion      TT^  RROR  of  a  judgment  in  jB.  R,  in  Ireland  in  an  eje^ 
upon  .  power  to   fi     ^^nt  there  brought  on  the  dcmife  of  Arthur  Earl  of  Jn^ 

make  leales.  ir      /•       i        i     •        i  r    »^      i  i  -wt       '      -i 

a  Barntrd.K.B.  ^*vO'  ^^^  lands  m  the  qounty  of  Meathy  and  upon  Not  guilty 
341-  pleaded  a  trial  at  bar  is  had,    and  the  jury  find  this  fpeciaU 

verdift. 

That  13  May  1701,  James  late  Earl  of  Anglefey  was  fcifed  la 
fee  of  the  premiiTes  in  queftion,  and  being  fo  feifed,  he,  on 
ij^  May  1 701,  made  his  will  in  writings  whereby  he  devifed 
all  his  lands  in  Ireland  to  John  Lord  Haverjhamy  Arthur  AnneJUy 
his  brother,  and  Mr.  J.  Coote^  and  their  heirs,  in  truft  for 
payment  of  his  debts,  and  afcer  payment  thereof,  then  in  truft 
for  Arthur  AnneJUy  for  life,  and  after  his  deceafe  in  truft  for  and 
to  the  ufe  of  his  firft  and  every  other  fon  in  tail  male,  and 
for  want  of  fuch  iflue  then  in  truft  for  Richard  Lord  Altham 
his  uncle  for  life,  remainder  to  his  firft  and  every  other  fon  in 
tail  male  ;  and  for  want  of  fuch  ilTue  then  in  truft  for  and  to 
the  ufe  of  Qjarles  AnneJUy  his  uncle  for  life,  remainder  to  his 
firft  and  other  fons  in  tail  male  j  remainder  to  his  own  right 
heirs.  Then  he  appoints  the  truftees,  towards  raifing  money 
to  pay  debts,  to  let  the  prcmifl'es  for  31  years  in  poffelfion  and 
rcverlion,  rcferving  the  beft  yearly  rent  \  and  that  after  pay- 
ment of  his  debts,  whoever  fliould  become  feifed  of  the  pre- 
mifibs  by  virtue  of  his  will,  might  make  a  31  years  leafe,  rc- 
ferving the  beft  yearly  rent.  Then  they  find,  that  ^/VA^rrf 
Lord  Altham  died  in  the  life-time  of  the  devifor,  who,  23  No^ 
vcmher  1 701,  made  a  codicil,  wherein  he  recites  his  will,  and 
a  defign  to  alter  fome  parts  thereof,  and  that  the  codicil  fhall 
be  taken  as  part  of  his  will  \  and  declares  he  does  not  intend  to 
alter  his  will,  except  in  the  particulars  exprefled,  but  the  fame 
fhould  remain  in  all  other  refpecls.  Then  he  devifes  his  lands 
in  England  and  JVales  to  the  former  truftees,  for  payment  of 
debts,  and  afterwards  to  the  ufe  of  Arthur  Anncjley  for  life, 
remainder  to  his  firft  and  other  fons  in  tail  male,  the  remainder 
to  go  to  fuch  perfons,  and  with  Juch  powers^  as  by  my  will  are 
devifed.  And  as  to  his  lands  in  the  county  of  Meathy  he  de- 
vifes them  to  Arthur  Lord  Altham  for  life,  and  after  his  deceaf<; 
to  his  firft  and  other  fons  in  tail  male,  remainder  to  the  daugh- 
ters of  Lord  Althawy  and  for  want  of  any  ifTue,  to  his  brother 
Annejley  for  life,  remainder  to  his  firft  and  other  fons  in  tai\ 
male,  and  for  v/ant  of  fuch  iflue,  the  remainder  to  go  to  the  Javu 
PerfonSy  and  with  ^ajid  ufidcr  the  Jatne  powers^  as  my  Jaid  other  ejlate 
devijed  to  him  as  aforejaid  is  appointed  to  go.  He  further  ap^ 
points,  that  Lord  Altham  fhould  enjoy  free  from  his  Countefs's 
jointure  ^  and  if  aflfcded  thereby,  he  appoints  other  eftatcs  to 

be 
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be  n  (attsftdion.  And  then  having  republiflied  his  will,  he 
died  iS  yanuary  1 701.  That  upon  his  death  Artbtar  Lord  jU* 
tham^  the  fon  of  Richard  in  the  will  named,  entered  and  was 
feifed,  frout  Ux  pojlulat^  and  being  fo  feifed,  27  Auguft  i7o8» 
-\xy  indenture  demifcd  the  premiiles  to  Andrew  CaldwiU  for  thirty- 
one  years  at  60/.  per  annum^  which  was  the  beft  yearly  rent 
that  could  be  got ;  that  Caldwell  entered  and  was  poflefled,  and 
I  December  J  ijijy  Arthur  Lord  Altham  died  without  iffue,  and 
that  theleflbr  of  the  plaintiffis  the  perfon  CTiWtA  Arthur  AnneJUf 
in  the  will  and  codicil,  and  that  he  entered  and  made  the 
leafe  to  the  plaintiff,  who  entered  and  was  pofiefled,  till 
ejeAed  by  the  defendant.  But  whether  by  the  will  and  co- 
dicil Arthur  Lord  Altham  had  power  to  mak^  the  leafe  for 
thirty-one  years  to  continue  in  force  after  his  death,  is  the 
doubt  of  the  jury,  on  which  they  pray  the  advice  of  the  court. 
And  if  he  had  fuch  power,  they  find  for  the  defendant ;  if  not, 
for  the  plaintiff. 

After  feveral  arguments  in  Ireland  the  court  was  of  opinion, 
that  Lord  Altham  had  power  to  make  the  leafe  to  continue  af-« 
ter  his  death,  and  confequently  gave  judgment  for  the  defend- 
ant. And  error  being  brought  in  B,  R.  in  England^  the  ge- 
neral errors  are  afligned,  and  in  nullo  eji  erratum  pleaded. 

Fazakerley  pro  quer^  in  errore  argued  that  Lord  Akham  being  a 
bape  tenant  for  life,  could  make  no  fuch  leafe,  without  exprefs 
words  giving  him  fuch  a  power.  And  that  the  court  was  not 
to  confider  the  reafonablenefs  of  the  power,  but  whether  in 
h,&,  it  is  given  to  him.  However  this  might  be  upon  the  will 
where  the  power  is  generally  given  to  all  who  fliall  become 
feifed;  yet  this  mufl  be  confidered  upon  the  codicil,  in  which 
he  makes  an  end  of  the  provifion  he  intended  for  Lord  Akham 
and  his  ifTue  male  and  female,  and  goes  on  to  limit  the  eftate 
to  other  branches,  before  he  makes  any  mention  of  the  power. 
And  when  he  takes  notice  of  it,  it  is  by  adding  it  to  the  laft 
remainder* 

As  it  ftood  upon  the  will,  he  made  his  brother  the  firft  taker, 
and  therefore  might  think  proper  to  give  him  the  power  ;  but 
he  might  not  care  to  intrufl  it  with  Lord  Altham^  when  by  the 
codicil  he  puts  his  own  brother  behind  him :  and  the  changing 
his  place,  by  making  him  the  firft  taker,  was  a  fufficient  bene-r 
fit,  without  addition  of  the  power. 

That  thcfc  powers  are  to  be  conftrued  ftriflly,  being  clogs 
upon  the  remainder-men,  and  finally  upon  the  right  heirs  of 
the  devifor.  He  therefore  contended  that  the  leafe  fell  with 
fyord  Althamy  who  died  in  Decembsr  1727,   by  which  the  eftate 

came 
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came  dear  to'tlie  lefibr  of  the  plaintiff,  and  that  the  judgmeaf 
againft  him  was  erroneous,  and  ought  to  be  reverfed. 

Strange  C9ntrs  argued,  that  the  judgment  Ut  Inland  is  ri^, 
and  ought  to  be  affirmed : 

The  queftion  upon  which  this  is  to  turn,  is  dated  in  the  con- 
clufion  of  the  fpecial  verdid,  and  is,  whether  the  leafe  for 
thirty«-ORe  years  made  hj  Arthur  Lord  Altham^  referving  the  beft 
improved  rent  diat  could  be  got,  has  in  law  any  continuance 
after  bis  death. 

And  this  depends  upon  the  conftru6Hon  of  the  will  and  co-< 
dicil  together,  by  which  I  Ihall  infift,  firft,  that  it  appears  to 
be  the  intent  of  the  devifor,  to  give  him  a  power  to  make 
fuch  leafe.  And  fecondly,  that  he  has  ufed  words  proper  for 
that  purpofe. 

On  the  one  hand  I  admit,  that  barely  as  tenant  for  life  he 
could  have  no  fuch  power,  but  we  muft  look  for  it  in  the  will 
or  codicil.  And  on  the  other  hand  it  muft  be  admitted  to  me, 
that  they  both  make  but  one  will,  and  fo  the  devifor  has  de« 

clared* 

By  the  will  (which  takes  in  all  the  Irifii  eftate)  the  devifor 
limits  the  premiffes,  after  payment  of  debts,  to  his  brother 
Arthur  for  Y\h^  remainder  to  his  fons  in  tail  male,  remainder 
to  Richard  Lord  jOtham  (the  father  of  him  who  made  the  leafe^ 
lor  life,  with  remainder  to  his  ifliic  male,  and  for  want  of 
fuch  ifTue  to  his  uncle  Charles  AnneJIey  for  life,  and  after  his 
deceafe  to  his  fons  in  tail  male,  remainder  to  the  right  heirs  of 
the  devifor.  And  then  come  the  words  of  the  power,  that 
whoever  fliould  become  feifed  of  the  premifles,  might  make  a 
thirty-one  years  leafe,  referving  the  beft  improved  rent . 

*  As  it  ftands  therefore  upon  the  will,  it  is  plain  he  intend.*; 
ed  to  exclude  no  one  who  fhould  be  feifed  from  this  power  of 
making  leafes,  but  gives  it  as  well  to  the  tenants  for  life  as 
their  iSue  in  tail.  And  it  is  not  a  power  perfonal  to  the  der 
vifees  named,  but  a  power  that  is  to  run  with  the  land,  in 
whofe  hands  ibevcr  it  ibould  come.  Thus  it  ftands  upon  the 
will. 

Confider  what  alteration  is  made  by  the  codicil.   By  that  it  is 

Elain  he  intended  a  benefit  to  Lord  Altharriy  and  not  to  abridge 
is  power.  For  whereas  by  the  will  he  could  take  only  in 
remainder  after  the  life  eftate  of  the  prefent  Earl,  and  the 
extin£tion  of  an  eftate  in.  tail  male  in  his  ifTue :  he  now  makes 
fiim  the  firft  taker  of  this  part  of  the  Irijb  eftate,  and  devife? 

the 
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ilie  dune  to  him  in  poflcfion.  He  exoneram  this  eftate  from 
the  payment  of  debts,  to  which  it  was  fuUed  by  the  will : 
and  appoints  fatxsfa&ion  to  be  made  out  of  his  other  eftate,  if 
bis  lady's  jointure*  fltould  aflFeA  this.  He  Ukewife  gives  diit 
cftate  to  the  ilTue  female  of  Lord  Abbamy  wiiich  is  more  thaa 
be  did  even  for  his  own  brother,  or  any  body  elfe.  From  all 
which  it  is  natural  to  imagine,  he  did  not  intend  to  extin- 
cuifh  diis  power  as  to  the  iirft  devifees  and  their  iiTue,  and 
kave  it  only  in  Charles  Amujltj  his  uncle,  who  can  claim  only 
under  a  remote  remainder* 

And  to  flipport  fuch  a  conftrudion,  one  would  be  led  to 
cxpeft  an  exprefs  extinguiihment  of.  die  power.  But  of  diis 
there  is  no  pretence.  All  that  is  contended  for  is,  that  he  has 
omitted  it  in  the  firft  part  of  the  clauft,  which  devi&s  it  to 
Lord  jBiham  and  his  iilue  and  to  the  prefent  Earl  and  his  Ifluo 
male  \  and  has  introduced  it  only  at  iaft,  where  he  refers  for 
the  fubfequent  remainders  to  what  is  contained  in  his  will^ 
which  perfatts  are  to  take  the  eftate  with  and  under  the  pow-* 
ers  in  the  wiU.  But  as  this  is  very  unnatural  and  abfurd,  fo 
it  is  dire^y  contrary  to  the  words,  and  the  legal  and  natural 
conftrudion  of  them.  He  introduces  the  codicil,  with  de« 
daring  that  his  will  fhall  ftand  in  all  particulars,  not  altered 
by  the  codicil.  He  ratifies  and  confirms  the  unaltered  parts^ 
and  republifhes  his  will,  fubjedt  only  to  die  alterations.  So 
that  as  he  only  tranfpofes  the  place  of  Lord  AkbMm^  and  makes 
him  to  take  in  pofleffion  inftead  of  remainder,  I  apprehend  the 
power  would  have  fublifted  in  him,  if  there  bad  b^n  no  no^ 
tice  taken  of  it  in  the  codicil.  For  otherwife  lus  will  does 
not  ftand  as  to  all  the  particulars  unaltered  by  the  codicil.  But 
|b  fiur  is  he  from  defigning  to  take  away  die  power,  that  he 
takes  notice  of  it  in  every  part  of  the  codicil,  and  even  extends 
it  to  lands  that  were  not  comprised  in  his  wiB,  which  are  the 
lands  in  England  and  Wakt.  Thofe  he  liquitii  to  the  prefent 
EaJrl  «nd  his  ifllie,  ^  and  far  want  ihtretf^  the  remainder  U  go  t$ 
^  Jiub  perfinsy  and  with  fueb  pcwersj  m  are  mentiened  in  his  will,* 
He  adds  the  fame  words  to  the  devife  of  the  KiUare  eflate,  and 
Jikewiie  to  the  devife  of  the  premifles  in  queftion« 

The  plain  meaning  of  the  words  Is  this, 

♦  Whereas  by  the  will  I  have  appointed  A.  to  take  before 
^  B.\  now  appoint  B,  to  take  before  A,  with  remainder  to 
^  C  as  before,  and  under  the  fame  power.*  Which  words 
wiA  and  under  the  fame  pewer^  muft  in  conilni£tioii  extend  to 
the  whole,  accordmg  to  fevepd  authorities,  i  Sid.  ^12.  Fer» 
rers  v.  Newton^  it  is  there  (aid  down  as  a  general  rule,  ^  that 
«  words  in  the  beginning  or  end  of  the  fentaence  run  through  the 
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'whole  and  govern  all,  but  words  in  the  middle  refer  ad 
^  nudia  tantum  :'  as  if  a  icafe  for  life  be  made  to  A»  remainder 
to  B.  for  life,  rendring  rent,  the  refervation  extends  to  both  ; 
but  if  it  had  been  to  jf.  for  life  rendring  rent,  remainder  to  B. 
the  refervation  would  not  have  extended  to  the  laft.  The  fame 
jule  is  likewife  laid  down  in  i  Sid.  328.  i  Saund,  58.  and 
Hob.  276.  So  in  10  Cb.  106.  Humfrey  Lofield^s  cafe,  J.  de- 
mifed  to  B.  a  cellar  for  one  year,  and  if  at  the  end  of  the  year 
both  parties  ihould  be  willing  to  continue  it  for  any  longer 
time,  then  B.  was  to  hold  over  /for  the  term  of  three  years 
then  next  following,  rendring  to  A.  40  j.  yearly  during  the 
t^riii.  It  was  obje^ed  in  an  action  for  the  firft  year's  rent, 
that  the  refervation  was  only  for  the  contingent  intereft  of 
three  years,  and  neither  party  had  fufFeri^d  that  to  arife ;  and 
it  was  only  during  the  faid  term  in  the  lingular  number,  which 
could  refer  only  to  the  laft  antecedent,  which  was  the  term  of 
three  years.  But  the  court  held,  that  the  refervation  went  to 
the  whole,  and  the  proper  place  of  it  was  after  the  limitation 
of  all  the  eftates.  And  therefore  if  a  man  lets  land  to  A.  for 
life,  remainder  to  B.  and  the  heirs  of  his  body,  and  for  default 
of  fuch  iffue  remainder  to  Z>.  in  tail,  or  for  life,  rendring  rent, 
this  refervation  fhall  extend  to  all  the  eftates  before. 

In  the  cafe  at  bar  the  words  are  ufed  at  the  clofe  of  the  fen- 
tence  to  this  effeS :  *  I  give  my  eftate  in  Meath  to  Lord  JU 
tham  for  life,  remainder  to  his  lirft  and  other  fons,  remainder 
to  B.  in  tail,  remainder  to  C  with  a  power  to  make  leafes 
for  31  years.  Which  laft  words,  according  to  the  authorities 
cited,  will  extend  the  power  to  every  one  of  the  eftates. 

It  is  obfcrvable,  that  in  the  devife  of  the  Meath  eftate,  he 
has  ufcd  a  word  with  regard  to  the  power,  that  he  has  not 
ufed  as  to  the  Englijb  or  Kildare  eftate,  and  that  is  the  word 
under:  He  gives  thoje  eftates  to  the  remainder- man  with  the 
power  of  making  leafes  j  but  this  is  given  to  the  remainder- 
man with  and  under  fuch  a  power.  1  he  conftru6tion  of  which 
\%y  that  he  (hall  have  the  eftate  with  the  power  to  excrcife  it 
himfelf,  and  under  ddiifubjen  to  the  e;wcrcile  of  it  by  thofe  who 
went  before, 

I  can  by  no  means  admit  this  to  be  a  power  ihat  prejudices 
the  remainder-man  ;  I  rather  take  it  to  be  for  his  benefit, 
there  being  no  room  to  take  a  fine,  but  a  direction  to  refcrve 
the  beft  improved  rent  j  and  tenants  for  a  certain  term  of  years 
are  more  likely  to  keep  the  eftate  in  heart,  than  where  their 
intereft  depends  on  another's  life. 

What  therefore  we  muft  infift  upon  is,  that  the  power  is  wcU 
jr^iifed  by  the  will,  and  muft  fublift,  if  not  extinguiflied  by  the 

codicil  i 
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codicil :  that  the  codicil  is  fo  far  from  extingui(hing,  that  it 
takes  notice  of,  and  confirms  it  :  and  that  it  is  abfurd,  and 
contrary  to  the  plain  intention  of  the  devifor,  tofay  thatXtpjc4 
AUham  his  own  brother,  the  leflTor  of  the  plaintifF,  and  their 
ifllie  (for  whom  he  has  (hewn  the  greateft  regard  by  placing 
them  firft  in  his  will)  (hall  have  no  power,  and  that  it  fubflfts 
only  for  the  benefit  of  Charles  AnniJUy  the  moft  remote  re- 
mainder man  in  the  will. 


967 


Et  per  curiam^  We  muft  lake  the  will  and  codicil  together, 
and  upon  both  it  is  plain  he.  only  intended  to*  alter 'the  oxttt 
of  taking,  and  to  exonerate  this  eftate  from  the  debts,  to 
which  it  was  fubje£l;ed  by  the.  will*  There  is  no  neceffity  to 
confine  this  power  to  the  laft  remainder  man,  efpedalfy  as  the 
word  under  is  ufed  with  regard  to  thef<^.  lai|ds  aii^  xm>  Qther. 

An  t^erius  coniilium  wzs  graxM^.     But  no  body~appcli|y:ing 
on  the  part  of  tHie,  plaintiff  in  error,  to  argue   it :  the  judg-\ 
ment  was  afterwat^s  affirmed  without  nirtber  debate.  - '    * 


,  •     -• 


.^  — -^ 


■  -  •  1 


■>.i 


"•■ 


r^ 


1 

.  1 


..     -% 


£a{l 


cr 


*: 


t    5W    1 


Eafter  Term 

7  Georgii  2  ilegis.     In  B.  R. 

Philip  Lord  Hardwidcc,  LQriCbUfiuJlice* 
Sir  Francis  Page,  Knt.  "1 

Sir  EdflUMKl  Probya,  Knf,        LyuJUces* 
William  Lee,  E/a  J 

John  Willes,  EJg;  Attorney  GeneraL 
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ttmt 


Dominus  Rex  ver/us  Gibfon. 

Deftjidint after   f    ■   ^HE  defendant  was   convi^d  of  forgery,   and  wotiU 

be'in^urt'to  I       ^^^^   movcd    for  a  new  trial,  without  appearing  in 

move  for  a  new       -^      couTt;  infifting  that  this  diflFered   from  a  motion  in 

^B  *  ^*^*^  arreft  of  judgment.     But  the  court  held  there  was  no  diflfitr- 

K.  B.4IS,        efice;*ibr  the  rerdtd  fixes  iueh  a  preftmiptton  of  guilt,  that 

Scfl*.  Caf*  4a8.    the  court  will  be  fure  of  him,  before  they  intimate  any  opi-» 

nion  :  and  even  when  die  verdid  was  brought  in  would  have 

committed  him,  had  he  ftaid  in  courts     And  the  Chief  Juftice 

mentioned  the  cafes  of  Regina  y,  Jtidpath,  Pafch.  i2  Jnn,  and 

Rex  V.  Lunt  et  fVombwell  in  perjury,   where  the  diftinftioa 

now  taken  was  over-ruled. 


Day  &  al'  verfus  Searle.. 

Where  the  con-  ^  |  ^HE  mariners  libelled  on   a  contraft  under  feal,  and  a 
traa  is  under       J^     prohibition  was  granted,  ou  the  authority  of  Salk^  31  • 

cannot  fue  in        Vltlf  J-A^*  OP*  CQfltra. 

•dmiralty. 

Cnaning ham  3X.  ConUT 
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Comber  verfus  HiU. 


UPON  Not  guilty  in  cjcftmcnt  for  the  moiety  of  a  houfe  Of  croft  re- 
with  the  appurtenances  in  Sttffixj  on  the  demife  of  John  ^^^.^^^  **^ 
Jarvis  and  Anm  his  wife,  the  jury  find  this  fpecial  verdi6l.  ^  *"  ^^^ 

That  Richard  Holden  being  feifed  in  fee  of  the  whole  pre- 
mifles,  II  March  1608,  duly  made  his  will  in  writing,  where- 
by he  devifes  the  wnole  premifies  to  his  fon  Richard  (after 
the  death  of  his  wife)  for  life,  remainder  to  his  firft  and 
every  other  fon  and  fons  in  tail  male,  and  for  default  of 
fuch  ifTue  to  his  grandfon  Richard  Holden  the  Jon  of  Thomas 
HoMen,  and  U  Elizabeth  Holden  bis  grand-aaughterj  equally 
to  be  iSvidedj  and  to  the  heirs  of  their  rejpeifive  bodies j  and  for 
defauk  of  fuch  iffiie  to  his  grandaughter  Anne  Holden  iV 
fu.  That  a5  March  1699,  ^^  deviibr  died  feifed ;  that 
t\ie  devifor's  wife,  Richard  his  fon,  and  Anne  his  wife,  and 
Elizabeth  Holden  the  grandaughter,  are  dead.  That  Richard 
the  fon  left  no  iflue  male,  and  EUzabetb  the  grandaughter  died 
without  iflue.  That  Richard  Holden  the  grandfon  is  living. 
And  that  i  March  17239  Anne  the  grandaughter  married  John 
Jarvis  (the  leflbr)  wno  claiming  a  moiety  in  right  of  his  wife, 
on  the  death  of  Elizabeth^  entered  and  niade  the  leafe  to  the 
^plaintifF  \^o  entered  and  was  poBkSkdj  until  eje^d  by  the 
defendant.  Sed  utrum^  ^c.  Etjipro  quer\  pro  quer\  Etfipr^ 
dtp^frodep.       ^ 

This  caufe  was  twice  areaedat  the  bar  upon  the  quefKon^ 
whedier  any  crofs  remainoers  were  created  bythisivill,  and 
this  term  die  Chief  Juflke  delivered  the  refolotion  of  the  court. 

The  general  queflion  in  diis  cafe  is,  in  whom  die  moiety  de-- 
viied  to  ESzabeth  the  grandaughter  vefled  on  her  death  without 
iflae.  Whether  in  Richard  the  grandfon,  the  other  devilee  in 
tail,  or  in  Jhne  die  grandaughter  under  her  remainder  in  flee. 
Or  in  other  words,  \^tber  any  crofs  remainders  are  created 
by  this  will.  If  there  are,  it  will  be  with  the  defendant;  if 
not,  with  the  plaintiff.  And  we  are  all  of  opinion,  that  no 
crofs  remainders  can  arife  upon  diis  will  i  but  the  moiety  of 
ESzabeth  goes  over  to  her  fifter  ^ne. 

To  make  crofs  remainders  in  any  cafe,  there  fhould  be  either 
exprefs  words,  or  a  flrong  necedary  implication.  For  the  firft 
of  thefe,  I  do  not  find  it  was  infilled  on  at  the  bar,  that  there 
are  anv  exprefs  words  -,  all  they  contended  for  onr  the  part  of 
the  defendant  was,  to  bring  it  under  die  other  head  of  a  necef- 
iary  implication.     This  nccefTary  implication  mufl  arile  from 

words 
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words  that  denote  the  plain  intent  of  the  devifof)  and  that  can<> 
riot  be  fatisfied  without  fuch  a  conftru&ion ;  for  if  it  ftands  in* 
different)  we  cannot  raife  crofs  remainders  by  conjedure. 

The  doubt  here  arifes  on  the  words,  '*  and  for  defaub  of  fuch 
"  ijfue^  which  being  relative,  we  muft  fee  what  goes  before : 
thofe  words  are,  *'  to  my  two  grandchildren  Richard  and  Elizabeth 
**  equally  to  be  divided  and  to  the  heirs  of  their  refpedive  bodies  \* 
now  the  word  rcffeSiive  is ,  what  fuch  may  very  naturally  refer 
to :  and  then  it  runs,  I  give  one  half  to  my  grandfon,  and 
the  other  to  my  grandaughter,  and  for  default  of  ifTue  re- 
fpeSively  I  give  the  fame  to  Anne^  i.  e.  the  fame  refpedlive  part 
that  the  perfon  dying  was  (eifed  of:  otherwife  the  word 
rejpe^ive  muft  be  rejeAed :  where  as  it  ftands  in  this  will,  it 
will  have  the  fame  operation,  as  if  the  devifes  had  been  by  fcpa- 
rate  claufes. 

The  dcvifor  was  thinking  it  improper  to  divide  this  houfe 
between  three ;  therefore  he  takes  care,  that  but  two  grand- 
children (ball  take  together  ^  fo  that  letting  in  jfnne  on  the 
death  of  either,  makes  no  more  fplitting  than  he  allowed  at 
firft.  This  is  a  circumftance  arifing  on  the  face  of  the  will, 
where  he  calls  them  all  grand-children  :  and  thefe  arguments 
from  the  relation  the  devifees  ftood  under  to  the  devifor  have 
always  been  thought  of  weight.  1 

This  cafe  materially  dlfFcrS  ft-om  the  cafe  o( Holmes  v.  Meynel 
relied  on  by  the  defendant.  That  cafe  is  reported  iri  Poll,  425. 
Sir  T.  Jones  ij2»  Rtp^nu  452.  and  Skin.  17.  and  was  thus, 
j/.  deviled  to  his  two  daughters  and  their  heirs,  equally  to  be 
divided  between  them ;  and  in  cafe  they  happen  to  die  without 
ifTue,  then  I  give  aU  the  fald  lands  to  my  nephew.  And  it  ynx 
held,  that  the  nephew  could  not  take  until  both  fitters  were 
dead  without  ifliie,  and  that  there  fhould  be  crofs  remainders. 
This  cafe  muft  be  taken  for  law ;  but  unlefs  crofs  remain- 
.ders  were  raifed*  the  intent  muft  fail,  and  material  words  be 
rejected.  For,  iirft,  it  was  not  his  intent  to  provide  for  "his 
nephew,  while  there  was  any  ifTue  of  either  of  his  daughters  ; 
he  was  not  fo  near  to  him,  and  it  would  be  an  unnatural  con- 
ftru^on,  to  carry  the  eftate  from  his  own  ifTue  to  him,  which 
was  much  relied  upon.  Secondly,  it  is  if  they  die  without 
ifTue,  /.  e.  if  both  die :  and  that  is  Raymond's  conftruflion  of 
|the  word  they^  to  which  the  reft  agreed.  Thirdly,  it  is  all  the 
(aid  lands,  which  ftiews  he  intended  all  fhould  go  together  :  and 
it  was  abfurd  to  imagine  that  the  death  of  one  daughter  fhould 
carry  the  eftate  from  the  other,  even  her  own  moiety ;  which 
muft  have  been  the  cafe,  if  the  nephew  took  upon  the  death 
of  either. 

So 
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So  in  the  cafe  cited  from  4  Leon.  14.  of  a  deviie  to  two 
Tons  in  tail  j  and  if  any  of  my  fons  die  without  iffue,  then  the 
whole  land  (hall  go  to  a  ftranger  in  fee.  There  was  the  un- 
naturalnefs  of  giving  the  eftate  from  his  own  children,  and  the 
word  whole  could  not  be  ufed  without  raifing  crofs  remain- 
ders.    Upon  the  whole  the  plaintiff  muft  have  judgment. 


Kent  verfus  Kent. 

THIS  wiis   a   writ   of  error  from  Irela?td  upon  a  fpecial  Where  there  ar« 
verdift  in  dower^  arifmg  upon  the  conftru^on  of  an  ^l,^^^*T*  *** 
Irijh  z8t  of  Parliament  of  no  confequence  to  be  underftood  dies  after  judg- 
here :  but  befides  the  argument  upon  the  merits,  there  were  ^^^^  fo'  <*»-, 
feveral  exceptions  taken  to  the  record,  all  of  which  (except  S*etr"nd*"thc  o- 
one)  were  over-ruled.     And  as  to  that  which  was  allowed,  it  ther  bring  error* 
may  be  Ihortly  ftated  by  way  of  cafe.  ^*  ^*^"^  ??» 

•'  ^  '         ^  the  time  of  the 

judgment  to  the 

There  were  two  tenants  to  the  writ  of  dower,  Edward  May  affirmance  can- 
mnd  Robert  Kent:  the  demandant  has  judgment  to  recover  her  "^ainVth^^r^ 
dower  and  158/.  for  damages  and  cofls.     They  both  bring  Tiving  plaintiff 
error,  and  aliign  errors,  and  then  Edward  May  dies,  and  there  »«  ^^'-^^  o^iy* 
is  judgment  to  abate  the  writ  of  error.     After  which  Kent  and  JrcwlTc4^"' 
.  Robert  May  the  heir  of  Edward  bring  a  new  writ  of  error  ;  a  Barnard.K.B.. 
and  the  judgment  is   affirmed  in  toto\  and  a   writ  of  feidn  357* 
awarded  for  the  dower  againft  both,  and  execution  for  the  da-  HardwfTo.' 
mages  and  coils  againft  Kent  only,  and  alfo  for  the  value  from  %  K«i- 194* 
the  time  of  the  judgment  according  to  the  former  computa^  ^  *57* 
tion. 

To  this  exception  was  taken,  that  Kent  alone  ought  not  to 
be  charged ;  for  the  ftatute  fubje£ls,  not  only  the  tenant  in 
the  a£Hon,  but  alfo  thofe  who  join  in  the  writ  of  error,  as 
being  bound  by  the  judgment. 

■And  after  conftderation  the  Chief  Juftice  delivered  the  opi- 
nion of  the  court  upon  this  point. 

Wc  are  all  of  opinion  that  as  to  damages  from  the  time  of 
the  judgment  in  C  B,  to  the  affirmance  in  B.  R.  in  Ireland^ 
the  judgment  is  erroneous,  and  ought  to  be  reverfed. 

Wc  have  no  doubt  but  that  the  King's  Bench  might  award 
damages  from  the  time  of  the  judgment  to  the  affirmance. 
But  the  obje&ions  are  to  the  manner  of  doing  it,  and  they  are 
two*.    I.  That  they  have  computed  it  according  to  the  value 

Vol.  II.  3  R  found 
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found  by  the  firft  jury,  whereas  there  ought  to  have  been  a 
writ  of  inquiry.  And,  2.  Becaufc  they  have  awarded  them 
againft  Kent  only. 

As  to  the  lirft :  This  power  of  awarding  damages  on  die 
writ  of  error  is  not  founded  on  the  ftatutc  of  Merton^  for  that 
does  not  enable  the  courts  to  go  farther  than  the  efFe6hial 
judgment  to  recover  feifin  i(i  the  court  where  the  writ  is 
brought.  This  gave  occafion  to  make  the  ftatute  16  £5f  17 
Car,  2.  r.  8.  which  is  ens^Sled  in  Inland  the  next  year  ;  and 
thereby  power  is  given  to  the  court  to  which  the  caufe  is  re- 
moved by  writ  of  error,  to  award  an  inquiry  of  the  value  of 
the  nufm  profits  after  the  firft  judgment  in  dower,  and  upon 
return  thereof  to  award  an  execution. 

It  may  be  faid  that  the  annual  value  is  afcertained  by  the 
firfl  jury,  and  therefore  it  is  a  mere  matter  of  computation, 
which  the  court  may  make  without  a  writ  of  inquiry.  To 
this  I  anfwcr,  that  the  flatute  is  introduclive  of  a  new  law, 
and  therefore  the  method  therein  prefcribed  muft  be  obfervcd : 
befides,  as  the  time  for  which  they  are  given  is  different,  the 
value  might  be  fo  too  ;  and  that  was  the  reafon  why  the  for- 
mer computation  was  not  allowed  to  be  the  rule.  The  ftatute 
oi  Merton  docs  not  require  a  writ  of  inquiry,  as  this  of  Car*  2. 
does :  and  therefore  the  jury  who  try  any  collateral  ifTue,  in- 
quire of  the  value  at  the  fame  time  upon  the  ftatute  of  Mert^n  \ 
and  no  inconvenience  can  arife,  becnufe  they  arc  afieiled  by  a 
jury  either  way :  but  where  the  value  is  omittt- d  to  be  inquired 
".  .  of,  or  the  judgment  is  upon  a  demurrer,  there  is  a  necefTity  for 
a  writ  of  inquiry.  Rnjial  7.^0,  a.  2  oaund.  23S'  Lutw.  fjJC)\^ 
And  agreeable  to  this  is  the  cafe  of  JVorden  v.  iVordcn^  entered 
in  B,  R.  Pafch.  3  W.  tff  M.  rot.  393.  where  the  value  was 
omitted  to  be  inquired  of  belo^,  an'd  a  writ  of  inquiry  was 
awarded  by  this  court. 

And  as  it  was  wrong  in  this  cafe  to  afilfs  the  damages  with- 
.out  an  inquiry ;  fo,  2.  was  it  to  lay  the  whole  upon  Kent^ 

As  to  the  damages  during  their  joint  lives,  they  muft  be  con- 
fidcred  as  joint  trefpaflers,  and  then  the  heir  is  not  chargeable, 
but  the  whole  damages  may  be  levied  on  tlie  furvivor.  But 
for  the  time  the  heir,  was  in  pofl'eflion,  he  wiis  equally  a  tref- 
pafTcr  with  Kent^  and  as  fuch  equally  liable  to  make  fatisfac- 
tion.  Could  he  maintain  this  writ  of  error  without  entering 
into  a  recognizance  ?  Certainly  he  could  not.  And  has  not 
he  .thereby  fubjedted  himfelf  as  much  as  the  other  has  done  ? . 

« 

But  then  taking  it  to  be  wrong   in  both  particulars,  an  ob- 
,  jcction  is  made,  tiwt  this  being  for  the  benefit  of  the  heir,  he 

cannot 
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Cftnnot  affign  this  for  error,  though  Kent  may.  And  to  be 
fure  the  general  rule  is,  that  a  man  fiiall  not  allign  matter  for 
his  own  advantajre,  but  he  ourrht  to  be  fevered  from  the  dc- 
fendant  who  is  hurt.  Cro,  Elh*  891.  i  Sound.  239.  Yclv.  3. 
Cro.  Jac.  92.  But  we  think  that  was  not  neceflary  here,  it 
being  the  fault  of  the  court,  and  differs  from  the  cafe  of  too 
long  an  eflbin  which  is  prayed  by  the  party.  8  G?.  Beecher*% 
cafe.     2  Saund^  49.      l  Roll,  Abr.  759.    T,  2. 

This  part  of  the  judgment  therefore  being  wrong,  and  the 
error  well  afligned,  it  muft  be  reverfcd  as  to  this  part  only,  and 
the  other  being  a  diftinct  jud^imcnt  may  be  affirmed.    SalL  24. 
To  this  we  think  proper  to  add,  that  we  are  ajfo   to  do  what  Ante,  189, 808, 
the  court  below  fliould  have  done  ;  which  is  to  direct  them  to  934- 
award  a  writ  of  inquiry,  for  we   cannot  do  it  ourfelvcs^  as 
"we  fhould  have  done   in   an  Englijh  caufe,  fince  it  muft  go 
to  a  flieriff   out  of  our  power.      But  we  remit  the  record  Cro.jac.206. 
wirfi  an  affirmance  of  one  part,  and  reverfal  of  the  other,  with  clnh.  t8o 
a  command  to  B,  R,  in  Ireland^  to  award   a  writ  of  inquiry,  Cio.  Car.  5x1. 
and  upon  return  thereof  to  do  what  by  law  appertains  thereto. 


Cary  verfus  Hinton. 

TRESPASS  for  breaking  and  entering  his  clofe,  and  Informal ifTue 
treading  down  the  grafs.     The  defendant  pleads,  that  J"^/  ^^  *  ''^'* 
the  hcus  in  quo  was  his  proper  lands.     To  which  the  plaintiff  aBa'mard.  K.B. 
replies,  that  it  was  the  eftate  of  inheritance  and  the  proper  3^3- 
Jands  of  the  plaintiff,  and  not  the  proper  lands  of  the  defend-  \^f^^J^* 
ant ;  upon  which  iffue  is  joined,  and  a  verdict  for  the  plaintiff. 

KeteWey  moved  in  arreft  of  judgment,  that  this  was  an  im- 
material iffue,  for  this  is  a  poffejfory  action  ;  and  the  plaintiff 
may  have  the  inheritance  in  him,  and  yet  not  be  in  poffeiHon. 

Strange  contra  mfifted,  that  it  was  but  an  informal  iffue,  and 
had  the  pleadings  been  in  Latin  it  would  have  been  the  com-' 
men  plea  of  liberum  tenementum^  as  it  was  intended  to  be  by  this 
tranflation.  The  queftion  between  the  parties  is,  to  whom 
this  clofe  belongs,  and  the  jury  have  found  it  belongs  to  Lhe 
plaintiff.  And  though  I  admit  this  replication  and  plea  would 
both  have  been  ill  on  demurrer ;  yet  after  a  verdicc  it  is  v/ell 
enough  ;  and  he  cited  2  Buf/l.  41.  5  Co.  43.  Saik,  365.  Tih. 
217.  and  Trin.  i  Geo.  l.  B.  R.  Ycatman  v.  Mi^lon^  where  in 
trefpafs  the  defendant  pleads,  i\v2X  A.  feifitus  fuit  and  dcmifed  to 
him,  and  then  prefcribes  in  a  que  ejlate  for  a  way  ;  and  found 
jFor  the  defendant,  and  held  well  after  verdidt :  though  it  was 

3  R  2  objected,     . 
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objefled,  that  he  might  only  have  an  eftate  for  life  vmAtv feijitu^ 
to  which  no  prefcription  can  be  annexed. 

Et  per  curiam^  It  being  found  to  be  the  plaintifPs  eftate  of' 
inheritance,  we  muft  take  it  he  had  the  fee,  which  is  the  whole 
intereft,  and  that  the  defendant  had  no  intereft  at  \\\\,  We  . 
are  not  to  prefume  a  poflTeilion  diftinft  from  the  fee  j  and  here 
is  enough  for  us  to  fee  where  the  right  of  the  caufe  is,  and  to 
warrant  our  judgment  for  the  plaintiff. 


Devenifli  verfus  Mertins. 

Frder^ea "^'ule.  HHRESPASS  for  taking  a  gun.     And  after  Not  guilty 

Andr!  377.'"  '     X     plcadcd,  the  plaintiff  moved  to  difcontinue  upon  pay- 

a  Kci.  187.       ment  of  cofts.     The  defendant,  upon  affidavit  of  his  being  a 

P*'  '53-  juftice  of  peace  and  in  the  execution  of  his  office,  moved  for 

double  cofis.     And  the  queftion  was,  -whether  it  fliould  be 

done  by  rule  or  by  fuggcftion.     And  upon  confideration  the 

Ante,  46.  court  held,  tliat  this  being  a  difcontinuance  with  leave  of  the 

Bramftcny.       couft  obtained  by  rule,  they  might  make  this  a  part  of  the 

Cr&tb.  terms.     And  that  differed  it  from  the  cafe  of  a  verdidl  or  non* 

fuit,  where  it  muft  be -done  by  way  of  fuggeftion. 


Dominus  Rex  verfus  Hcflop. 
Therf  mu/T  be       AN  ordcr  of  baftardy  made  by  two  jufticcs  of  the  borough 


herf  mu/T  be  AN  ordcr  ot  baitardy  made  by  two  julticcs  of  the  borough 

^«fra«  in  an  L\     ^^  Richmond  in  Yorkjhlre  was  quaflbed  tor  want  of  quorum 

by  borough  juf-  unui  I  though  3  C^r.  I.  r.  5.  was  nililted  On,  where  jultjces  m 

^if*"^-  precindts  have  power  to  execute  the  18  £//z.  t*.  3.  asjuftices  in 

Iiv"*^^  the  county  do;  which,  per  curiam^  muft  be  in  the  fame  maji- 

Sefl".Cjf.2^o.  ncr.     ^aere  tamcn^  for  many  charters  have  no  quorum. 


ordrr 


Wainwright  verfus  Bagfliaw. 

"Whfre church-  /HT*^  JIE  church-wardcfis  were  cited  into  the  court  oi Litchfield 

^itl^i^^iht '  A      ^^  account:  they  pleaded,  that  they  had  accounted  at 

cannot  be  ci:cd  tJie  veftry  according  to  law  5  which  was  rejected  :  and  a  pro- 

■i«'->-  hibition  granted,  for  the  ordinary  is  not  to  take  the  account  j 

m"f7ru*  "' '"  **^  ^^"  ^"^y  ^*^^  ^  judgment  quod  computerity  and  to  what  pur- 
jiBunard.  K.P.  pofe  fhould  ihey  be  fent  back  to  thole  who  have  taken  their 
4^'*  account  already.     The  fame  rule  was  made  in  Scuccanoy  Pafch. 

2  Geo,  2.  betv»'een  Haughto7i  ft  at  church-wardens  oi  St,  Alhcrn 
H^ood/intt  and  Kctidrick  it  at ;  and  in  the  cafe  of  the  church- 
*  Sec  Bunb.       wardens  of  l{amm:rfmith^  Mich,  i  Gee,  2.   *"  Nutkin  v.  Rohinfon  : 
S?C.  V.  i'!  *     ^^^^  vide  L.'itLi.',  lOlSi  «^"J  PriJiUu'x  to  Church-wardens^  103. 


•th#  nut  S.  T. 
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Dobbs  verfus  Pafler, 

THE  plaintiff  figned  judgment  in  ejectment,  and  before  he  Rrguhrjuie- 
had  loft  any  trial  the  defendant  applied  to  fet  it  afide,  though  "^""^  i"  *1^^^- 
itndtly  regular,  upon  payment  of  colts,  and  talcmg  notice  of  cited  hy  An- 
trial ;  which  the  plaintiff  refufed.     And  the  court  being  applied  drcws  319. 
to,  a  diftincftion  was  offered  between  ejcdlments  and   all  other  l^^'^^' 
actions,  becaufe  the  right  was  not  bound,  but  a  new  ejectment 
might  be  brought.     Sedfer  curiam^  That  diftin*5i:ion  held  for- 
merly in  many  inftanccs  where  it  is  now  exploded,  you  could 
not  formerly  have  a  new  trial  as  you  now  may ;  and  great  in- 
conveniencies  may  arife  from  changing  the  poffeffion,  timber 
may  be  felled,  i^c.  and  as  the  Common  Pleas  makes  no  differ- 
ence, and  we  are  got  into  their  ^'ay  in  all  other  adions,  it  is 
proper  to  do  it  here  too. 


Gammage  verfus  Watkin. 

THE  debt  was   three  guineas,  but  the  cofts  fwellcd  it  to  Where thrJcbt 
14/.  10  5.   for  which  the  plaintiff  had  judgment,  and  the  J^*  "°^  "**'*.*^* 
defendant  brought  a  writ  of  error.     The  plaintiff  brought  debt  not\%warit** 
upon  the  judgment,  and  held  the  defendant  to  bail  :  and  now  holding  to  ball 
upon  motion  the  proceedings  were  ordered  to  ftay  pending  the  -Jj/'*"^ ""  *^* 
writ  of  error,  and  common  bail  to  be  accepted  ;  for  as  the  ori-  Andr.  1 5. 
ginal  demand  did  not  require  bail,  the  addition  of  cofts  will  not  ^^^f  »°77* 
alter  the  cafe.  ff'^*"''^''* 

z  1 1 7* 

Dominus  Rex  verfus  Jufticc  of  Shrewft)ury. 

UPON  appeal  to  the  fcfltons  the  poor's  rate  was  quaflied,  Pocr's  rate  not 
and  the  feffions  make  a  new  one.     1*o  remove  which  I  ^  i>crcmo\ci. 
moved  for  a  certiorari j  becaufe  here  we  could  have  no  appeal, 
which  was  one  reafon  given  in  the  cafe  of  Utoxeter.     But  the  Ante,  932. 
court  faid,  that  was  not  the  01  Jy  reafon  they  went  upon,  and  *8""»i^- 

..,'..  •        '  '  ^        ^  K.  B.  172. 

«emed  a  certiorari.  Scrr.  c.i.  *  ^  ?. 

pi.  201.   2K.1* 

Burleigh  verfus  Harris. 

A  Judgment  was  recovered  in  tYicMarJhalfea^  and  error  brought  ^^  writ  of  error 
in  B.  R,  and  error  in  law  affigned,  and  the  judgment  cbram  vUii  lies 
affirmed  :    then  a  writ  of  error  coram  vobis  was  brought,  and  *^^*^  afiirmat.,.e. 
error  in  faft  affigned  ;    and  the  court  ftaid  proceedings  upon  it,  -^^^^ 
and  gave  leave  to  take  out  execution.     For  as  error  jn  fact  and 
law  cannot  be  both  affigned  on  one  writ,  there  is  no  reafon  to 

3  R  3  do 
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do  it  by  a  more  dilatory  method  :  and  it  is  like  the  cafe  of  Lawi'^ 
bellv,  Prettyjohn  {ante^  690.)  where  it  was  held  that  error  coram 
vohis  would  not  lie  after  affirmance  in  the  Exchequer  Chamber  : 
befides  it  would  be  very  odd,  that  the  fame  court  fliould  affirm 
and  rcverfc.  And  as  to  the  cafe  in  Salk,  337.  where  it  is  re- 
ported to  lie  after  afiirmancc  ;  that  is  not  warranted  by  the  re- 
cord, which  is  entered  HiL  3  ^^4  Jac.  2.  ro.  420.  by  which 
it  appears,  the  writ  of  error  abated,  and  there  was  no  affirm- 
ance 3  which  is  agreeable  to  i  Roll,  Ahr*  753.  ^.  i. 


Amendment. 
»  BAroord.B.R* 
402,440,445. 
Caf.  temp. 
Hardw.  42. 


Dominus  Rex.  verjui  EUames. 

IN F O R M  A T I O N  in  t'fie  nature  of  a  quo  warranto  agalnft 
the  defendant,  who  cluimed  to  be  mayor  of  Qjejler,  The 
defendant  juftified  under  a  charter  and  by-kw,  by  which  the 
mayor  is  to  be  chofen  by  all  the  fellow  citizens  of  the  city  and 
of  the  fuburbs  and  hamlets  inhabiting  within  the  fame,  or  a 
major  part  of  ihem  \  and  lays  his  eleftion  to  be  by  the  majority 
of  the  citizens  of  Chejier,  To  this  there  was  a  demurrer  and 
joinder  in  demurrer.  And  when  it  came  into  the  paper,  the 
defendant's  counfel  perceived,  that  they  had  left  out  thofe  citi- 
zens who  inhabited  within  the  fuburbs  and  hamlets.  Where- 
upon thi^y  moved  to  amend,  and  fliewed  by  affidavits,  that  the 
profecutcr  had  not  loft  a  trial,  and  oiTered  to  pay  cofts,  and 
likewife  produced  an  affidavit,  that  it  was  not  a  voluntary  mif* 
take. 


And  after  long  debate  and  many  cafes  cited,  the  court  gave 
leave  to  amend,  and  chiefly  for  reafons  peculiar  to  this  cafe^ 
I.  becaufe  otherwife  the  office  would  be  loft,  without  trial  of 
the  right,  2.  This  cannot  be  made  ufe  of  as  a  trick  to  gain 
time,  bccaufe  of  the  affidav'.t  made  in  tliis  cafe.  3.  Here  has 
been.no  trial  loft,  fo  that  the  profecutor  may  ftill  try  the  merits 
in  time.  4.  The  profecutor  was  not  driven  to  demur  ;  for  if 
he  had  gone  to  ifi'uc,  and  it  had  been  found  with  the  defendant  \ 
yet  as  a  defedl  of  title  appears  in  the  plea,  he  would  have  been 
intitled  to  a  judgment  oi  oujier.     Vide  antiy  394,  873. 


f^ 
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7  Georgii  2  Regis.  In  B.  R.  v^?.  see 


Bur.  Sc:!.  Cal'. 
7« 


Philip  Lord  Hardwickc,  Lord  Chief  Jujlice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt. 

William  Lee  Efqi 

John  Willes,  Efq-,  Attorney  General. 

Dudley  Ryder,  Efq\  Solicitor  General. 


e 


A 


CafwcU  verfus  Norman. 

N  executor  brought  error  of  a  judgment  after  a  /'-  where  executoi 
vafiavit.  and   the  court  held  he  ourht  to  pav  coHs  on  ^ail  p-»y  ;=•»>«. 
amrmance. 


45c, 


Smith  verfus  Hixon. 


CASE  for  malicioufly  profecuting  the  plaintiff  and  his  wife  ThchuibanJ 
for  receiving  ftoien  goods  knowing  them  to  be  ftolen,  per  aij'-m'yut 
quod  they  were  both  fcandalized,  and  the  hufDanJ  interrupted  p'l^oiV^uruToV 
in  his  trade,  and  put  to  expence.     On  Not  j;'iilty  pleaded,  the  the  wi;-,  /rr 


aition  as  to  the  matter  for  which  the  plaintiiF  would  r'!cover, 
and  the  action  would  furvivc  to  her;  and  they  cited  Cro.  El. 
884.      I  S'lJ.  5. 

3  R  4  Sed 
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Salk.  15. 
*  10  Mod.  X4S» 
ax4«  Gilb.Caf. 
185. 

1  Leon.  199. 
Cro.  El.  I47y 

J  57,  524- 
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Sed  per  curiam^  In  S^/  v.  Robert s^  Salk.  13.  it  was  indeed 
held^  that  expence  alone  without  fcandal  would  not  be  a  ground 
for  fuch  an  aftion:  but  afterwards  in  the  cafe  of  ♦  yomt 
V.  Gzvynney  HiL  12  Ann.  that  opinion  was  exploded.  Here  it 
is  laid  that  the  hufband  was  put  to  expence,  and  this  being  an 
aSion  founded  upon  a  tort,  the  plaintiff  was  not  bound  to 
prove  alt  the  declaration,  as  he  is  in  the  cafe  of  cofltra6ls  :  and 
though  this  action  as  to  the  fcandal  may  furvive  to  the  wife ; 
yet  that  is  no  reafon,  for  he  may  undoubtedly  maintain  trefpafs 
for  beating  her  per  auod  confirtium  anuftt^  and  yet  no  doubt  the 
aftion  for  beating  will  furvive.  The  plaintiff  muft  have  judg- 
^lcnt^ 


Braflcy  et  al*  njerfus  Pawfon  et  al*. 

tind-ttx  ««Jiey  T  N  trover  by  the  plaintiffs  as  aflignees  of  die  effects  of  Samuel 

X  Poircloughy  a  bankrupt,  a  cafe  was  made  for  the  opinion  of 


in  the  hands  of 
the  colleftor  is 
k  debt  to  the 
King. 


the  court. 


%  Kel.  290.  pi* 


LV/iS*,'  ^*^*  '^^^^  ^^^  bankrupt  was  appointed  colIe£tor  of  the  land-tax 
7  Vin.  iibr.  74.  for  thc  precinct  of  Aldgate  in  the  city  of  London  during  the  year 
pl«  9-  1730*     That  7  'July  1 731  he  committed  an  a£l  of  bankruptcy, 

having  then  190/.  of  the  tax  in  his  hands.  That  16  "July^  the 
commifHoners  of  the  land-tax  iffued  their  warrant,  upon  which 
the  goods  in  the  declaration  were  feifed  the  fame  day.  That 
17  July  a  commiffion  of  bankruptcy  iffued.  That  an  afTign- 
ment  was  made  to  the  plaintiffs  on  19  July^  s^nd  that  on  22  Julj^ 
the  defendants  took  away  the  goods^  and  fold  them. 

UJ)on  this  flat^  of  the  cafe  the  general  queflion  was,  whether 
.the  plaintiffs  had  a  property  in  thefe  goods  ;  for  as  to  a  convcr-t 
fion  (fuppofing  there  was  a  property)  the  defendants  did  not 
offer  to*  diijpute  it.  This  caufe  was  twice  argued  at  the  bar, 
and  for  the  underflanding  it  I  fhall  give  my  own  argument 
for  the  plaintiffs,  and  the  opinion  pf  the  court  for  U^e  defend- 
ants. 

Strange  pro  quer*.  I  (hall  confidcr  this  cafe  two  ways,  i .  As 
if  it  was  between  private  perfons  j  and  2.  Whether  here  is  any 
intervention  of  the  prerogative, 

As  to  the  firft.  To  make  thefe  goods  feizable  they  muft  be 
htsj  I.  e.  the  bankrupt's,  at  the  time  of  fuch  feifure.  Th,Q 
power  in  3  G(o.  2.  p*  25.  is,  "  For  the  commflioncrs  to  feizc 
**  the  eflatc  real  and  perfonal  of  fuch  co\lt6\or  to  htm  belonging." 
And  I  fhall    ipfilt,    that   on   i6  July  thefe  goods  were  not 


Cunningham's 
Rep.  65. 


Law  for  and 
a^ainA  Bank- 

Dav,  2$Cu 
Beawes  s  Lex 
Mcrcar.  ^30. 
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bisy  the  ai£l  of  bankruptcy  being  ftated  to  have   been  before. 
And  that  though  in  the  cafe  of  the  crown  it  has  been  held,  that 
it  is  fu£cient  to  come  any  time  before  the  affignment,  and 
there  is  no  relation  to  bind  the  crown  y  yet  in  the  cafe  of  a  fubjed 
the  goods  are  in  the  aflignec  by  relation  from  the  ad  of  bank- 
ruptcy»  and  all  mejne  a£^s  will  be  avoided.  SaU,  1 1 1 .  And  there* 
fore  it  is  conftant  experience,   to  over-reach  a  compleat  exe-n 
Cution  at  the  fuit  of  a  fubjeci,  by  fhewing  only  an  a£t  of  bank* 
ruptcy  before.  And  21  Jac.  i.  c.  iq.  fuppofes  fo,  by  providing^ 
that  the  goods  (hall  be  equally  diftributed  between  the  creditors, 
whereof  no  execution  is  ferved  and  executed  before  an   zSi  of 
bankruptcy.    So  in  Philips  v.  Thomfforiy  3  Lev.  69, 191.  where 
the  writ  was  delivered  before,  but  not    executed    until  after 
9n  adl  of  bankruptcy  ;  it  was  not  doubted,  but  it  would  have 
been  bad,  had  the  ad  of  bankruptcy  been  before  both.     Bank* 
rupts  are  confidered  as  offenders,  who  have  forfeited  their  eftate, 
and  are  not  capable  of  conveying  any  property :   and  there- 
fore where  after  an  ad  of  bankruptcy,  and  before  any  commi(U 
Hon,  the  bankrupt  fells  goods  ;  it  is  in  the  eledion  of  the  affig- 
nce,  to  difavov/  it  and  bring  trover :  he  may  indeed  avow  it,  and 
fue  for  the  money  ;  but  then  the  bankrupt  U  not  confidered  as  Hnfleyv.PU* 
transferring  any  property  of  his  own,  but  as  ading  as  fervant  ^i  *?  ^»  > 
to  the  aflignee.     This  mews  there  is  no  fort  of  property  re- 
maining in  the  bankrupt.     However  it  will  be  fufficient  for  my 
purpofe,  if  we  only  fuppofe  the  property  to  be  in  abeyance,  as  in 
the  common  cafe  of  inteftacy  before  adminiftration ;  for  then 
the  goods  were  not  his^  and  confequently  not  feizable. 

2.  If  it  would  be  thus  in  the  cafe  of  the  fubjed,  let  us  fee  if 
there  is  any  intervention  of  the  prerogetive,  to  give  it  a  dif- 
ferent turn.  This  indeed  is  the  main  point  between  us,  for 
if  he  is  confidered  as  the  debtor  of  the  crown,  and  the  war- 
rant of  the  commiHioners  to  be  equal  to  an  extent  ^  I  admit  it 
will  be  againft  us,  and  the  crown  muft  take,  the  warrant  com- 
ing before  any  ailignment.  And  on  the  other  hand,  if  tho 
crown  is  out  of  the  cafe,  I  apprehend  it  will  not  be  difputed^ 
but  that  the  plaintiffs  are  intitled« 

And  I  ihall  infift  for  the  plaintiffs,  that  the  coUedor  is  not 
to  be  confidered  as  the  debtor  of  the  crown  \  but  the  receiver 
general  is,  and  fo  is  the  divifion  ;  and  there  is  a  plain  reafon 
for  this  diflindion  :  the  divifion  is  originally  charged,  and  can 
jfio  way  be  difch^rged,  but  by  a  payment  to  the  receiver  ge- 
neral. The  colledor  is  a  middleman  between  them,  in  whom 
the  crown  repofes  np  confidence,  and  therefore  leaves  him  to 
be  appointed  by  the  divifion  ;  and  at  the  fame  time  the  crown 
fcfervcs  to  itfelf  the  appointment  of  the  receiver  general,  as  the 
perfon  by  whofe  ads  the  crown  may  be  affeded.  Had  the  ad 
intended  to  turn  the  crown  round  to  a  remedy  againft  the  col- 
iedpr  in  the  firft  j>lac^  3  it  W9ul4  only  have  provided,  that  what 

remained 
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remained  after  difpofal  of  the  colIeSor's  cffc&Sj  (hall  be  levied 
on  the  divifion  by  a  re-afTefTment.  But  left  fuch  a  conftruc- 
tion  (bould  be  made,  there  is  added  an  exprefs  declaration,  that 
payment  to  the  collector  is  no  difcharge  to  the  divifion,  until 
the  money  is  lodged  in  the  receiver  general's  hands.  The  plain 
import  of  which  is,  Let  the  divifion  take  care  who  they  fend  the 
money  by,  for  he  fhall  be  confidered  as  their  agent,  and  not  the 
crown's.  If  the  crown  was  in  any  danger  of  loiing  the  duty, 
there  might  be  fome  colour  to  fet  up  the  prerogative  ;  but 
here  the  duty  is  fecured  to  the  crown  in  all  events  by  afleff- 
mcnts  and  rc-affeflments.  The  receiver  general  is  the  crown's 
debtor,  becaufe  the  crown  can  refort  to  no  one  elfe,  when  the 
money  is  in  his  hands  :  but  it's  being  in  the  collector's  hands 
is  a  circumftance  of  no  confequence  to  the  crown,  or  that 
makes  the  leaft  alteration.  Put  the  cafe  that  I  am  debtor  to 
the  crown,  and  fend  my  fer\'ant  to  the'  Exchequer  with  the 
money,  and  he  neglects  to  pay  it  in ;  can  that  fcrvant  be  faid 
/  to  be  the  debtor  on  whom  the  crown  can  levy  the  money  ?  no  : 

the  crown  confiders  me  as  the  debtor  ftill,  and  as  the  perfon 
who  is  to  fufFer  by  the  other's  negleft.  Will  any  body  fay, 
the  crown  is  bound  to  take  the  coUedor  for  its  paymaflcr  ?  the 
aft  provides  for  the  contrary. 

Now  if  the  crown  has  liberty  to  avow  or  difavow  the  pay- 
ment to  the  colleftor :  Then  the  divifions  having  once  paid 
the  money,  and  being  bound  to  pay  it  again,  is  a  bettering 
thef  condition  of  the  crown  5  and  no  eafe,  but  a  load  on  the 
divifion. 

There  is  one  thing  more  to  be  confidered,  and  that  is  ;  fup- 
pofing  the  crown  has  its  ele<Sion,  to  refort  to  the  colledtor 
or  the  divifion,  and  they  are  to  be  confidered  only  as  fo  many 
feveral  fecurities  to  the  crown  ;  yet  whether  this  warrant  of 
the  commiffioners,  which  came  before  the  ailignment,  is  to  be 
confidered  as  equal  to  an  extent,  which  I  admit  comes  in  time,  if 
before  the  afiignment.  And  I  apprehend  there  is  a  great  difference 
between  them.  An  extent  is  a  matter  of  record,  an  ancient 
common  law  procefs,  and  binds  from  the  te/U  notwiihftanding 
the  ftatutc  of  frauds  ;  whereas  this  warrant  of  the  commif- 
fioners is  a  mere  matter  in  paisj  the  date  whereof  is  of  no 
confequence.  And  can  it  be  imagined,  that  if  the  Parliament 
had  intended  to  make  the  colleftor  debtor  to  the  crown,  that 
they  would  not  have  left  to  the  crown  fo  noble  a  remedy  as  an  ex- 
tent; or  at  leaft  have  provided,  that  this  warrant  ftiould  be  equal 
to  an  extent :  whereas  having  not  done  fo,  but  only  impowered 
th'e  commiffioners  to  iflue  a  warrant,  and  continued  the  charge 
0x1  the  divifion  ;  it  muft  be  taken  to  be  a  provilion  in  favour  of 
the  divifion,  and  for  their  reimburfemcnt :  that  whc'rcas  with- 
out fuch  provifion,  every  man  vy4io  is  reafiTefled,  would  have  no 

other 


*  » 


Trinity  Term  7  Geo.  2.  981 

olher  remedy,  but  a  fcparate  dftion  for  money  had  and  re- 
ceived to  his  ufe,  which  would  certainly  lye  againft  the  col- 
ledlor  who  receives  and  docs  not  pay  over  j  they  (hall  now  all 
have  a  more  expeditious  and  lefs  expenfive  remedy.  This  is 
finding  a  proper  ufe  for  the  \varrant  of  the  commiffioners.  It 
falls  in  with  the  declarations  in  favour  of  the  duty,  that  the 
divifion  is  not  difcharged,  until  the  receiver  general  has  the 
money  ;  and  it  falls  in  too  with  the  different  conftitution  of 
the  two  officers,  for  one  of  which  the  divilion  is  anfwerable, 
and  not  for  the  other.  And  therefore  I  hope  this  adtion  of  trover 
is  well  brought. 

Lord  Hardivicke  contra  delivered  (at  another  day)  the  refo- 
lation  of  the  court. 

This  cafe  has  been   properly  divided  at  the  bar  into  two 
points.     Firft,  what  the  confequence  would  be,  if  this  is  con* 
iidered  as  between  two  fubjedts ;  and   fecondly,  whether  the 
prerogative  of  the  crown  makes  any  difference.     And  as  to 
the  firft  of  thefe,  we  are  all  of  opinion,  that  if  this  was  a  cafe 
between  two  fubjefts,  the  property  of  thefe  goods  would  be  in 
the  plaintiffs.     I'he  commiflioners  of  bankruptcy  have  neither 
by  the  1 3  EUz,   nor  the  ftatute  of  Jac,  i .   any  property  vefted 
in  them,  but  only  a  power  to  take  order  about  them  by  their 
difcrction.     Sir  T,  Jones  196.   And  when  they  have  once  exe-  Seci  Bor.  Rep. 
cuted  that  authority  by  aflignment,  the  property  is  in  the  af-  *°-    '  Black, 
(ignees   by  relation  from   the  time  of  the  adt  of  bankruptcy    *^  ^* 
committed ;  and  an  execution  taken  after  fucli  aft  of  bank- 
ruptcy, and  before  the  aflignment,  at  the  fuit  of  a  fub'ecl,  will 
certainly  be  avoided  :  as  was  held  in  Cole  v.  Davis j  HiL  10  //^.  3.  l.  Raym.  7%ju 
and  fo  is  3  Lev.  191,  69.  for  the  execution  is  a  mefne  aft,  and 
as  fuch  will  be  avoided.     Salk,  iii.     The  property  is  not  in 
abeyance  until  affignmcnt,  but   remains  in  the  bankrupt,  ac- 
cording to  Salk.  108. 

But  then  fecondly,  we  think  here  is  fuch  an  intervention  of 
the  prerogative  of  the  crown,  as  will  defeat  the  plaintiff^s  in 
tjiis  aftion.  For  this  purpofc  two  things  are  to  be  confidered  ; 
firft,  whether  the  money  in  the  hands  of  the  colleftor  made  him 
debtor  to  the  crown  for  fo  much  ;  and  fecondly,  what  efteft 
the  warrant  and  feizure  will  have  in  the  prefent  cafe. 

And  firft  we  hold  that  notwithftanding  the  objeftions  made  • 
at  the  bar,  the  colleftor  is  to  be  confidered  as  the  King's  fer- 
vant,  and  indebted  to  him.  It  is  the  Kings  money  that  is 
coUefted,  and  the  allowance  to  the  colleftor  is  not  made  by 
the  divifion,  but  by  the  King  :  and  though  the  divifion  is  liable 
for  his  imbezilments,  yet  that  is  only  as  (o  many  feveral  fe- 
^urities  to  the  crown.     To  what  purpofe  are  powers  given  to 

the 
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the  commtffioners,  to  fummon  any  perfon  they  MpeQ:  of  im- 
beziling,  if  he  is  not  confidered  as  indebted  to  the  crown  ? 

And  as  to  the  fecond  thing  to  be  confidered,  viz.  what  effcft 
the  warrant  of  the  coni^Tiiffioners  will  be  of:  we  do  not  think 
it  is  equal  to  an  extent,  fo  as  to  bind  the  goods  from  the  date  : 
but  what  we  ground  our  judgment  upon  is,    that  until  an 
aiiignment  the  property  was  in  the  bankrupt ;  that  the  crown's 
hands  were  upon  thefe  goods,  and  created  a  lien  before  the 
alignment.     The  crown  is  not  bound  by  the  afts  relating  to 
bankrupts,  not  being  named.     Sir  fF.  Jones  202.  and  though 
the  King  is  bound  by  an  adhial  afSgnment,  2  Show.  481,  yet 
that  is  becaufe  the  property  il5  then  abfolutely  transferred  to  a 
third  perfon.      But  relations,  which  are  but  fiftions  of  law, 
cannot  bind  the  crown.     Hob.  339.      And  though  the  adlual 
fale  was  not  until  after  the  affignment,  yet  the  goods  were  in 
cujiodia  legis  hcfore.     Cro.  Car.  148.     Upon  this  feizure  all  the 
right  which  the  affignees  had,  is  to  redeem  the  goods  on  pay- 
ment of  the  money,  which   are  in  the  hands  of  the  commif- 
fioners  as  a  pledge  for  that  purpofe.     But  they  have   brought 
their  aftion  without  payment  or  tender  of  the  money,  and  con- 
fequently  muft  fail  in  it. 

The  pojlea  muft  be  delivered  to  the  defendants,  and  the 
plaintiffs  muft  pay  the  cofts  of  a  nonfuit;  which  upon  affi- 
davit of  the  defendants  aSing  as  officers  were  ordered  to  be 
treble. 

Dominus  Rex  verfus  Penelope  Smith. 

On  •  bahas  «r-    A  Boy  between  thirteen  and  fourteen  years  old  was  brought  up 
/»!  the  court      ^n^  hy  bfibeas  corpus  fuedout  by  his  father,  in  order  to  have 
mineThc  right"   ^^°^  delivered  over  to  him  by  an  aunt,  who  kept  him,  accord- 
ofguardianihip   ing  to  Jahnfon*s  czk  {antij  ^iq.)  And  now  upon  debate  that 
^'^v.k'^^!^^^^'^**  cafe  was  over-ruled,  and  Mr.  J.  Lee  faid  Lord  Raymond  re- 
SccthL  point     pcntcd  of  what  vras  done  in  that  cafe.    "And  all  the  court  de- 
furthcr  difcufTed  clarcd,    that   upon    this   writ    they    could   only  deliver   him 
%^7n  ^Ew'*   °"^  ^^  ^^  cuftody  of  the  aunt,  and  inform  him  he  was  at  li- 
Kcp.  1434."*    berty  to  go  where'he  pleafcd.     And  the  boy  chofe  to  ftay  with 
the  aunt ;  and  they  faid  that  was  all  that  was  done  in  Lady 
Catharine  Annejley%  cafe :  that  the  right  of  guardianftiip  could 
not  be  determined  by  them  in  this  fummary  way,  and  the  far- 
ther was  not  without  other  remedy :  he  might   have  trefpafs 
quarefilium  et  haendemfuum  rapuit,  or  other  adtions,  that  would 
properly  bring  the  right  of  guardianfhip  in  queftion. 

DominuSL 
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Dominus  Rex  vtrfus  Bartlett  et  al'. 

/ 

N  order  made  at  (eflions  rdating  to  accounts  of  ovcrfeers  Sefliont  cannot 

of  the  poor  was  moved  to  be  quafhed,  becaufe  it  did  not  "^^/^^^rt'^ic^ 

appear  the  accounts  had  been  before  two  juftices  quorum  unus^  counti  tiU  •!- 
and  they  cannot  come  perjaltum^    to  the  leflions ;  and  Salk.  jowcd  by  two 
533.  was  cited.     On  the  other  fide  it  was  faid,  that  it  ap-  sw^Bur-Rep. 
peared  there  was  an  allowance,  for  the  appeal  is  faid  to  be  1305, 
againft  the  difturfements  and  the  allowance  thereof^  which  the 
Court  will  prefume  was  regular  ;  and  being  in  general,  is  not 
like  the  cafe  in  Salk.  which  was  faid  to  be  by  two  juftices  with- 
out quorum  unus.     Sed  per  curiam^  It  does  not  follow,  that  this 
was  an  allowance  by  two  juftices,  for  the  parifti  might  do  it ; 
and  therefore  for  want  of  jurifdi£Hon  this  order  muft  be  quafh- 
ed. 

Rudiiig  verfus  Newel,     Ante,  957. 

THE  plaintiff  brought  his  mandamus  to  be  reftorcd  to  the  No  peremptory 
office  of  regifter  of  the  archdeacon;  and  nonfuit  op-  JJ?^*'JnacI 
punSfuatus  being  returned,  brought  his  a«Siion,  and  falfified  the  tion  for  falfc 
return  :  the  defendant  brought  error  in  the  Exchequer  Cham-  fetun*- 
ber.     And   it  was  held  to   be  z  Juperfedcas  to  a  peremptory 
mandamus. 

Taylor  verfus  Lowe. 

I  Moved  on  the   authority  of  Noaks  v.   ff^attSy  {ante,  ^20.)  Hqm  pmm^ 
that  the  plaintiff,  who  was  a  pauper,  might  be  reftraincd  ^^^  ^«  puwA- 
from  going  on  to  trial,  till-  he  paid  cofts  for  former  notices.  \^  to'ttUl.*^^ 
But  the  court  thought  that  cafe  did  not  put  it  on  a  right  foot, 
and  that  it  was  abfurd  to  make  any  rule  about  cofts,  whilft  the  sdk.  506. 
admiflion  ftood  ;  and  therefore  ordered  plaintiff*  to  fhcw  caufe, 
why  he  (hould  not  be  difpaupered.     And  on  affidavit  of  fervice 
made  it  abfoiute. 

Dominus  Rex  verfus  Inhabitantes  de  Sundrifh  in  Kent. 

* 

UPON  a  fpecial    order   of  feffions,    it  \^'as  ftated,    that  A  mm  cannot 
nomas  Perch  by  indenture  dated  25  March  1701,  de-  f,*omTsum. 
mifed  to  Thomas  Gates  (the  father  of  the  poor  perfon  removed)  Scff.  Caf.  251,^ 
a  cottage  with  a  garden,  orchard  and  backfide,  in  Hever  for 
99  years,  at  5^.  per  annum,  which  was  the  full  value  for  any 
thung  that  appeared  to  the  contrary.     That  the  father  lived 
idiere  till  his  death,  and  then  by  will  gave  it  to  his  fon,  who 

entered 
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entered  upon  the  premiflcs,  and  becoming  poor  was  removed* 
And  the  juftices  at  fei&ons  confirm  the  order  of  removal. 

Strangi  moved  to  quaih  it,  becaufe  a  man  cannot  be  re- 
moved from  his  own  eftate :  and  faid,  it  had  been  gradually 
determined,  and  was  now  fettled  in  the  cafe  of  a  term  for  years. 
It  was  firft  held  in  the  cafe  of  a  freehold,  Salk.  524.  then  in 
the  cafe  of  a  copyhold  of  fmall  value.  Paf,  1 1  Ann.  between 
ABt%  97.  Harrow  and    Edgtivare,    and  afterwards    Trin,  4  Geo.  i .  /«/* 

parocb'  Murjley  and  Grandboroughj  where  the  aflignee  of  a  term 
of  99  years  at  is.  per  annum  rent  was  held  to  be  fettled  by 
being  irremovable. 

Et  per  curiam^  This  man  does  not  come  in  to  fettle  after 
rambling  about,  as  the  ftatute  13  &f  14  Car.  2.  c  12.  has  it: 
but  comes  to  an  ancient  term,  not  newly  created  upon  his 
arrival.  In  the  cafe  laft  cited  the  value  of  the  whole  was  but 
30J.  per  annuntj  and  the  greateft  part  let  off  to  others.  But 
its  being  under  10/.  per  annum  fhcvfSy  that  the  value  is  no 
more  regarded  in  leafeholds  than  freeholds.  As  to  the  value 
in  this  cafe,  it  appears  the  juftices  never  inquired  into  it,  and 
from  the  particulars  it  muft  be  above  51.  Therefore  the 
-  -  orders  muft  be  quaftied. 


DomfnXis  Rex  verfus  JefFs. 

In  whtt  cafes  the  T  TE  was  indicSed  for  barratry  ;  and  after  feme  ftrong  proof. 
King  may  with-  JLX  ^^  profecutor  could  not  go  on  for  want  of  a  copy  of 
Chid  in?oft.  f^^^^^il  procefles.  Whereupon  it  was  infifted  to  withdraw  a 
lUp.14.  juror,  as  it  was  done  laft  term  on  an  indi<Sment  againft  the 

"  *  fcavengers  of  St.  Giles's  for  not  paying  money  according  to  a 

juftice's  order ;  and  there   being   fome  unpreparednefs,   Mr. 

.Snej^  one  of  the   King's  counfel,  confeuted  to  withdraw  a 

juror. 

The  Chief  Juftice  at  firft  inclined  to  it ;  but  upon  confidera- 
tion  held,  that  there  was  a  difference  between  that  cafe,  which 
may  be  compared  to  cafes  of  a  civil  nature,  and  this,  where 
the  punifliment  may  be  infamous,  as  the  pillory ;  and  for  that 
reafon  it  has  never  been  done  in  perjury  or  forgery.  And 
therefore  he  refufed  it  in  this  cafe. 


Holidaf 
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Holiday  et  al'  verfus  Colonel  Pitt. 


TH  E  defendant  was  a  member  of  Parliament  for  CameU  Of  privilege  of 
ford.     And  on    16  Jprll  laft  die  Parliament  was   V>ro^  ^f}^^  ^'""l 

1  »  I  •  J         1  j-n-  I  •      a  diHolution,  and 

rogucd  :  on  17  th  a  proclamation  was  ordered  to  diiiolve  it,  how  to  be  taken 
which  v/as  publilhed  the  i8th,  and  on  20  JprilthQ  colonel  was  advanuge  of. 
arrefted  at  the  fuit  of  the  plaintiff,  and  being  in  cuftody  was  pi'^^oA-*^"*^^ 
charged  with  feveral  other  suQions.  ^        Fortcfc.  Rep. 

159,34.1. 

In  Eajier  term  .laft   he  moved  to  be  difcharged :  for   that  *j *.'^"*' * 
members  had  a  privilege  redeundo  after  the  diflblution,  and  the  Caf.  temp. 
arreft  was  within  fuch  time  of  privilege.  Hardw.  zS,  37. 

• 

After  the  matter  had  been  fpoken  to  in  B.  R.  it  was  adjourned 
to  Serjeants- Infiy  to  be  argued  before  all  the  Judges.  And  the 
counfel  for  Mr.  Pitt  applied  themfelyes  to  three  points,  i.  To 
(hew  that  there  was  a  privilege  redeundo  after  a  diflblution,  as 
well  as  after  a  prorogation,  which  was  not  difputed.  2.  To 
ihew  that  Mr.  Pitt  was  arrefted  within  that  time  of  privilege. 
And  3.  That  this  application  for  his  difcharge.  by  way  of  mo- 
tion was  proper. 

As  to  the  firft  point :  it  was  faid,  that  all  privilege  arifes  by 
prefcription  time  out  of  mind,  and  no  new  privilege  can  be 
created  but  by  a£t  of  Parliament.  Sir  Robert  jitkins  in  his 
treatife  of  the  Power  of  ParUarrunt^  38,  39.  That  prorogations 
are  modern,  in  comparifpn  with  the  antiquity  of  Parliaments ;  * 

and  it  was  not  till  the  time  oi Henry  8.  that  the  prefect  frequent 
prorogations  were  made.  Formerly  two  or  three  new  Parlia- 
ments were  fummoned  in  one  year,  and  diflblved  ;  and  there- 
fore the  privilege  redeundp  (which  it  is  agreed  there  is)  muft  be 
after  a  diflblution  as  well  as  a  prorogation.  It  is  the  duty  of 
members  to  ftay  the  whole  fciTion  ^  and  in  6  i/.  8.  r.  i6*  de- 
parting before  the  end  of  the  feflion  Is  a  lofs  of  wages  ;  and  in 
4  -fo/?-  .44.  there  are  many  inftances  of  informations  by  the 
Attorney  General  for  departing  from  Parliament.  In  Scobel's 
AlenisriaUy  88.  it  is  mentioned  to  be  a  privilege,  eundo  morando 
it  redeundo  for  themfelves  and  fcrvants,  whicli  is  likewife  men- 
tioned ^/Tg*^  103,  108.  and  in  Dtwis  Journal  414.  Doddridge* % 
preface  to  the  opinions  of  learned  antiquaries,  and  Sir  R,  At^ 
Jtynsy  38,  39.  So  in  the  article  of  wages,  they  were  paid  for 
fome  days  after  the  diflblution ;  4  Inji,  46.  wages  are  due  for 
every  day,  veniendo^  morando  et  exinde  ad  propria  redeundo^  and 
the  35  H.  8.  r.  II.  gives  them  for  as  many  days  as  may  be 
reasonably  taken   up  in  coming  and  returning.     In  the  Re- 

gijier 


^t6  Trinity  iTcrm  7  Geo.  2. 

gifier^  192.  tf.  there  is  a  writ  to  the  fherifF  to  levy  19/.  ^x,  pi^d 
ixpenfis  mlitum  veniendo  ad  ParUamentuniy  ibidem  morandoj  et 
£xinde  ad  propria  rediundoj  pro  48  diebus. 

Another  authority  to  fliew  that  equal  privilege  fubfifts  in  re- 
turning as  in  coming,  was  from  Charta  de  Forejla^  c.  11. 
^uicunque  Archiepifcopus^  epifcopus^  comes  vel  baro  veniens  ad  noi 
mandatum  mflrum^  tranfterit  per  forejiam  noftram^  liceat  ei 
caper e  unam  befiiam  vel  duas  per  vifum  forefiarii  ft  praejem  fuerit  \ 
Jin  autem^  faciat  comare^  ne  videatur  hoc  furtive facere.  Hoc  idem 
liceat  eis  redeundo  facere  Jicut  praedi^um  eft.  And  4  Inji,  308* 
was  cited,  to  prove  that  the  words  veniens  ad  nos  mandatum 
noftrum  were  to  be  underftood  of  coming  to  Parliament. 

Another  argument  was  drawn  from  i  yac,  i.  r.  3.  which 
was  made  to  cure  an  inconvenience  arifing  from  this  privilege 
as  to  members  taken  in  eTtecution  out  of  the  time  of  privilege, 
and  to  give  the  plaintiiF  a  new  writ  of  execution,  when  the 
time  of  privilege  was  over. 

It  may  be  objefted,  that  thefe  are  not  rights  inherent  in  the 
commons,  but  what  flow  from  the  grace  and  favour  of  the 
crown^  and  on  the  beginning  of  a  Parliament  is  afked  by  the 
fpeaker  as  fuch.  To  which  it  is  anfwered,  that  this  is  done 
rather  by  way  of  recognition,  and  keeping  up  their  right,  than 
acknowledging  it  as  a  favour*  And  it  appears  in  Dewe*s  Jour- 
nal 122.  and  Sir  R*  Atkins  40.  that  Mr.  Onflow^  who  was  eledt^ 
ed  fpeaker  in  1 566,  negle£^ed  on  his  being  prefented  to  Queen 
Elizabeth  to  demand  this  freedom  from  arrefts  \  and  it  was  re- 
folved  that  fuch  demand  was  not  neceflfary,  and  the  privilege 
fubfifted  notwithftanding. 

They  likewife  compared  this  to  the  cafe  of  witnefles,  who 
are  proteded  eundo  et  redeundo.  i  Mod,  66.  7.  RolL  Abr.  272. 
The  fame  as  to  the  parties  to  the  fuit ;  and  Rajial^  tit.  Pri-^ 
vilegCf  ufes  the  words  in  the  writ  for  wages,  et  exinde  ad  pro- 
pria redeundo.  And  this  returning  has  never  been  very  nicely 
fcanned,  fo  as  to  require  a  man  to  go  the  dire6l  road.  Bro. 
Privilege  4.  allows  that  the  protection  is  not  forfeited  by  the 
plea  of  extra  viam^  becaufe  it  may  be  he  went  to  buy  a  horfe, 
viftuals,  or  other  neceflaries  for  his  journey.  Neither  is  the 
law  fo  ftrift  in  point  of  time,  as  to  require  the  party  to  fet  out 
immediately  after  the  trial  is  over  j  and  for  that  was  cited  the 
•cnb.Caf,3o8.  cafe  of*  Hatch  againft  Bliffety  vide  Trin,  i^Ann.  in  B.  R.  She 
4Btc.  Abr.»26.  jjjj  J  ^j-iai  at  JVinchefter  aflifes,  which  was  over  on  Friday  at 

four  in  the  afternoon  :  flie  ftaid  there  till  after  dinner  on  Satur*- 

day^  and  in  the  evening  at  feven  was  arrcfted  going  home  to 

Port/mouthy  which  is  twenty  miles  ;  and  the  court  held,  that 

2  (he 
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Qie  ought  to  be  difcharged,  her  proteftion  not  being  expired, 
ind  a  little  deviation  or  loitering  would  not  cJt'rr  it. 


'& 


The  ftatute  12  iff  13  l^^,  3.  c,  3.  was  alfo  mentioned  as 
raking  notice  of  this  privilege  of  freedom  from  arrefts,  and  as 
naking  no  dii'linclion  between  a  prorogation  and  a  diffolution. 

2.  The  next  point  was  to  (hew  that  Colonct  Pitt  wa<;  arreft^ 
?d  within  this  time  of  privilege  ;  and  for  this  were  cited  2  Lcv» 
72.  I  Brownl.  91.  which  fpeak  of  it  as  fubfifling  for  forty 
lays  after  the  Parliament.  And  in  the  Irijh  a:  Is  3  Ed.  4. 
[which  were  generally  tranfcripts  of  laws  cna£lcd  here)  it  is 
exprefly  recited  to  have  continuahce  for  forty  days  before  z.vA 
after  the  Parliament  finifhed.  However  this  point  was  not 
much  infifted  on,  it  appearing  that  the  Houfe  of  Commons  iiad 
always  avoided  determining  this  queflion,  and  had  left  it  at 
large  to  a  convenient  time,  of  which  thcmfelves  were  the 
Judges  :  and  therefore  in  the  cafe  of  Mr.  Alartin  in  1586,  who 
v.'U'j  arrefted  tv/cnty  days  before  the  meeting  of  the  P.irliamcnt, 
the  queftion  was  put,  whether  the  Houfe  would  limit  the  time, 
and  refolved  they  would  not ;  but  they  held  that  the  twenty 
days  were  within  a  convenient  time,  and  that  therefore  Mr. 
-A£7r/y«  (hould  be  difcharged.     Scobel  io<)y  HO. 

It  doth  not  appear,  they  ever  entered  into  the  confideration 
of  the  nearnefs  or  diftance  of  each  gentleman's  borough  ;  but 
hold  the  fame  general  rule,  as  it  is  done  in  trjles  and  returns 
of  writs  at  common  law  ;  which  are  the  fame  near,  as  in  the 
rcmoteft  counties. 

This  gentleman  was  arrcfted  two  days  after  the  diflblution, 
before  he  had  time  to  fettle  his  private  afF.iirs  and  prc^r.re  for 
his  journey.  And  the  cafes  before  cited  of  p.irtie-  to  a  fui:  and 
witnefTes  were  again  relied  on,  to  fhew  there  was  no  occafioa 
for  him  to  fet  out  immediately  upon  his  return. 

3.  TTie  third  point  (and  indeed  the  only  one  the  court 
doubted  of)  was  whether  he  could  be  difcharged  by  motion. 
And  for  this  Naifons  Clk^llons^  FoL  2.  {(ige  450.  was  cited, 
where  it  is  faid,  that  privilege  of  Parliament  is  a  rcflraint  to  the 
proceedings  of  inferior  courts.  That  the  coiuts  cf  IVefhiittif.er'' 
hall  are  bound  to  take  notice  of  this  privilege,  and  allow  the 
time  out  of  the  ftatute  of  limitations.  That  it  is  c::  nct-Jfiate^ 
clfe  he  muft  lie  till  the  n-^xt  Parliament,  which  may  be  looncr 
or  later.  That  for  expedition  many  things  aie  now  don 2  in  a 
fummary  way  by  motion,  for  which  forraeiiy  the  party  ufed 
to  be  put  to  his  audita  querela  ;  and  i;i  the  ciil'e  cited  of  Hatch 
V.  BliJJet^  (he  v^ras  difcharged  by  motion.  So  on  7  jitin.  c,  12. 
-    -Vol.  II.  3  S  the 
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the  fervants  of  ambaiTadors  are  every  day  difcharged  on  mo- 
tion 'j  and  yet  there  are  exceptions  in  that  a(^,  as  to  merchants 
and  traders,  which  might  be  very  pioper  for  fpecial  pleading. 
And  tJie  flatute  29  Car,  2.  c,  7.  againft  arrefts  upon  Sundays 
was  mentioned,  where  no  doubt  the  party  would  be  difcharged 
on  motion. 

The  counfel  for  the  plaintiffs  ofFered  very  liltle  on  the  two 
firft  points  ;  but  applied  themfelves  chiefly  to  the  laft,  to  {hew 
that  the  difcharge  ought  not  to  be  on  motion  ;  and  mentioned 
the  cafe  in  SalA.  544.  where  it  was  held,  that  an  attorney 
muft  plead  his  privilege :  and  Carth.  131.  as  to  the  a6t 
of  oblivion.  That  the  proper  way  would  be  to  bring  his 
writ  of  privilege,  the  fuggeftions  whereof  might  be  pleaded 
to,  and  this  great  point  determined  upon  record.  If  there 
be  no  addition  in  an  outlawry,  it  is  bad ;  but  muft  be 
avoided  by  writ  of  error.  And  wherever  it  has  been  intended 
to  give  a  power  of  difcharging  on  motion,  it  is  mentioned  par- 
ticularly, as  to  bankrupts,  and  feam^n. 

There  was  nothing  faid  upon  the  argument  by  the  Judges  at 
Serjeants- Inn.  But  the  laft  day  of  the  term  the  Chief  Juftice 
declared,  that  all  the  Judges  were  of  opinion,  Mr.  Piit  was 
intitled  to  privilege  redeundo  for  a  convenient  time,  and  that 
within  that  time  he  was  arretted. 

And  as  to  the  third  point  he  declared,  that  there  was  great 
doubt  amongft  the  Judges  j  who  however  did  all  agree,  that 
if  a  writ  of  privilege  was  procured,  that  would  remove  all 
difficulties  :  and  therefore  the  rule  was  enlarged  till  next  term, 
without  prejudice  to  the  queftion,  whether  it  could  be  done  by 
way  of  motion  or  not. 

Early  in  the  next  term  a  petition  was  prefented  to  the  Lord 
Chancellor,  v/ith  an  affidavit  to  verify  it.  And  upon  prefenting 
it,  his  Lordftlip  faid,  that  in  fo  untrodden  a  path  as  this,  he 
ihould  be  very  careful  what  he  did ;  and  as  it  was  not  his 
bufmefs  to  draw  the  writ,  hecxpedled  Mr.  Pittas  counfel  fhould 
prepare  one,  and  fend  him  and  the  Mafter  of  the  Rolls  a 
copy  of  it  :  which  was  done,  from  Pryn's  4th  vol.  of  Parlia-* 
mcfiiary  JVrlts^  722,  755,  759,  776,  784,  and  a  day  appointed 
to  fpeak  to  it  before  them  both.  Inhere  were  no  counfel  at- 
tended on  behalf  of  the  plaintiffs,  the  main  point  being  deter* 
mined  againft  them.  But  feveral  objedions  being  taken  to 
the  manner  of  verifying  the  petition,  and  to  the  draught  of  the 
writ,  the  matter  was  put  off,  with  an  intimation  that  it  w:|S 
hardly  probable  any  determination  would  be  made  within  the 
term  j  and  thcrpfpre  recommending  it  to  Mr.  Pitfs  counfel^ 
?  whether 
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whether  they  would  not  try  what  they  could  do  in  B.  R.  upon 
their  motion,  before  the  term  was  over.  Upon  this  the  peti- 
tion was  withdrawn,  and  mention  made  to  the  Judges  of  the 
King's  Bench,  that  their  opinion  was  dcfired  up>on  the  mo- 
tion. 

Whereupon  the  evening  before  the  end  of  the  term,  the 
Judges  all  met  again  at  Serjeant's- Inn.  And  the  laft  day  of 
the  term  the  Chief  Jultice  delivered  their  opinions. 

That  all  the  Judges,  except  the  Chief  Baron  ReynoUs  and 
Baron  Thomfon^  were  of  opinion,  Mr.  Pitt  ought  to  be  dif- 
charged  on  motion  :  that  the  Chief  Baron  did  not  fay  it  would 
be  wrong  to  do  fo,  but  was  doubtful  j  and  as  for  Mr.  Baron 
Tbomfon  he  was  ftrongly  againft  it. 

As  what  is  to  be  done  is  therefore  clearly  tlie  opinion   of 
ten  Judges,    I    will  briefly   ftate    the  ground   they  go  upon. 
For  that  purpofe  they  have  taken  two  things  into  confidcra- 
tion.     I,  How  the  law  ftood  before  the   12  6f  13  JV,  3.  c.  3. 
and,  2.  Whether  that  has  altered  the  law,  and  how  far. 

As  to  the  firft  we  think  that  before  the  ftatute  12  ^  13 
TV,  3.  the  method  in  WeJ}minJler~hali  was,  to  difcharge  by 
writ  of  privilege,  which  was  in  nature  of  a  fuperfedeas  to  the 
proceedings,  and  the  pleading  concluded,  ft  curia  Domini  Rc^ 
gi$  placitum  praecT  cognofcere  velit  aut  tUbeat.  i  Pryn's  Regijier 
66o. 

And  as  to  the  ftatute  12  £s^  13  '^^  3-  we  think  it  has  made 
two  alterations,  i .  That  it  has  taken  away  the  old  plea  of 
privilege  j  and,  2.  By  making  the  arrcft  irregular  and  illegal. 

The  a£l  was  defigned  to  abridge  the  privilege,  and  to  give 
cave  to  proceed  after  a  prorogation.     Then  comes  an  eiiaft- 
ng  claufe  with  negative  words,  that  the  body  of  a  member 
hall  not  be  arretted  during   the  time  of  privilege.     The  old 
)lca  therefore  of  not  proceeding  is  taken  away,  for  it  is  made 
awfid  to  proceed,  and  he  cannot  plead   to  the  proqefs  lliough 
rregularly  arretted ;  agreeable  to  what  was  held  in  the  cafe  of 
Vtdrington  v.  Charlton^  HiL  1 1  Ann.  in  an  appeal.     If  he  can-  Lucas  S6. 
lot  take  advantage  of  this  the  old  way,  there  is  no   other  left  \  ^^'  5^* 
ut  by  motion  ;  and  it  being  rendered  illegal  to  arreft  the  body, 
I  is  an  irregular  execution  of  the  proccfs.     In   ^\r  Richard  T,VLz^'m.\% 
'Im^li's  cafe  in   i  Sid.  192.  and  i  Keb.  727.  the  Judges  told 
ir  Rjchard  he   muft  fhcw  his  return,    or  writ  of  privilege. 
[ere  the  defendant  has  complied  with  the  firft  part,  by  pro- 
Licing  the  original  return.     In  Lord  Banbury^  cafe  in  SalL^  12. 

3'S  2  it 
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it-  is  faid,  they  would  not  proceed  to  try  his  pdsrage  hj 
motion  ;  but  1  have  feen  a  manufcript  report  of  that  cafcj 
where  Holt  fays,  if  there  had  been  no  difpute  of  the  identity 
of  the  perfon,  and  the  fuinmons  to  Parliament  had  been  (hewn, 
he  would  have  difcharged  him  on  motion.  There  was  my 
Lord  Mordington*^  cafe  in  C,  B,  in  my  Lord  Kirig^s  time  :  and 
he  being  a  Scotch  Peer,  was  arretted,  and  the  act  of  Union 
having  given  them  the  privilege  of  EngliJJ)  Peers,  he  was  dif- 
charged  upon  motion. 

Li  the  prefent  cafe  here  is  matter  of  record  produced  to 
warrant  the  dikharge,  and  if  we  have  proper  evidence,  why 
fhould  not  the  remedy  be  fpeedily  applied  ? 

It  is  certainly  fo,  as  mentioned  at  the  bar,  that  ambafladors 
fervants,  and  pcrfons  arretted  on  a  Sunday^  are  difcharged  on 
motion.  There  are  many  writs  in  Rajlal  for  difcharging  ju- 
rors, and  witnefles,  and  yet  it  is  done  every  day  by  motion ; 
and  thofe  writs  only  prove,  that  it  may  be  done  another  way. 
And  the  inclination  of  courts  to  difcharge  on  motion  has  been 
fo  gre^t,  that  the  party  arretted  may  apply  to  the  court  under 
whofe  protection  he  is,  or  the  court  out  of  which  the  procefs 
ifTues,  which  ever  happens  to  fit  firft. 

And  if  in  Blifjifs  cafe  the  court  above  took  notice  of  the 
privilege  of  the  court  of  niji  priusj  and  difcharged  her ;  what 
rcafon  is  there  we  fbould  not  pay  tlie  fame  regard  to  a  fupcrior 
privilege  ? 

There  muft  be  a  rule  to  difcharge  the  defendant  out  of  the 
cuftody  of  the  marflial. 

N.  B.  The  rule  was  at  firft  pronounced  to  be  upon  filing 
common  bail :  but  before  the  court  rofc,  the  Chief  Ju- 
ftice  ordered  that  part  to  be  ftruck  out^  becaufc  it  in  fome 
meafurc  warranted  the  arreft. 
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APPEAL  from  a  poor's  rate  :  and  the  fcfllons  on?ered  Ctniuaru 
the  churchwardens  to  produce  the  books  at  an  ad- 
journed day,  before  which  a  certiorari  was  brought 
to  remove  that  order  ;  and  held  to  lie,  though  the  appeal  is 
depending ;  elfe  the  order  muft  be  obeyed  before*  the  validity 
of  it  can  be  determined. 

It  was  alfo  held,  that  an  appointment  of  ovcrfccrs  may  be 
removed  before  an  appeal  to  the  fclTions  ;  for  the  rule  laid  down 
in  Salk,  147.  extends  only  to  the  cafe  where  there  is  a  limited 
time  for  appealing,  as  to  tlie  next  qunrtcr-feflions  ;  but  the  fta- 
tute  43  Eiix.  c,  2.  is  not  fo  reftraincd  :  and  confequently  it 
can  never  be  faid,  that  the  time  for  appealing  is  out.  And  if 
the  appeal  from  an  appointment  is  lodged,  there  can  be  no 
certiorari^  till  the  feffions  has  made  a  determination,  and  a 
nrtiorari  brought  pending  fuch  appeal  fliall  be  fupcrfeded. 
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Rattle  V£rfus  Popham. 

s 

Afrwerf^srar.t  YN  cjcSmciit,  It  appeared,  that  upon  a  marriage-fcttlcment, 
a  ut;  citatj  «     I    a  power  was  given  to  every  tenant  for  life  when   in  pof- 

nH  well  CXfCMt-      *-  !•        •       ^L  'ir  ^  ^  /I-  !J 

fd  by  a  icaic  for  leiRon  to  limit  thc  premiiles  to  any  woman  he  mould  marry 
09  years  deter-  for  her  life  by  way  of  jointure  and  in  bar  of  dower.  TL'he 
lilvT^^^*^  ^"  *  tenant  for  life  made  a  le:ife  for  99  years  determinable  on  the 
Set  contra  held  death  of  his  wife  :  and  it  was  held,  tliat  however  (he  might  be 
by  Lord  Afrf/ij-  intitlcd  to  relief  in  a  court  of  equity,  yet  at  law  it  could  never 
"Rcp.TiiG."'^*    be  faid  to  be  an  execution  of  the  power  :    for  the  eftates  are 

very  different,  one  being  a  freehold  and  the  other  a  chattel, 
and  the  freehold  in  her  being  a  qualification  to  any  after-taken 
hufband  to  be  a  member  of  Parhament,  kill  game,  toV.  And 
8  Co,  69«  Ley  74..  Co,  Lttt.  45.  were  cited,  v/here  the  pow- 
ers in  biihops  or  tenants  in  tail  to  make  leafes  have  been  held 
to  be  ftri£Uy  purfued. 

Dominus  Rex  vcrfus  The  Jufticcs  of  Somerfetflilre. 

Vcftry cannot  tIjTJNDAMUS  to  the  jufticcs,  to  grant  a  warrant  for 
order  over  feci  s  10  yi^  levying  30/.  J']  s.  lid,  being  the  bahmce  of  the  laft 
tr^Tr^accoTntir  overfeers  of  the  poor's  account  in  their  hands.  They  return, 
aScir.Caf.183.  that  true  it  is  there  was  fuch  a  balance^  but  that  thc  vcftry 

had  ordered  them  to  retain  it,  and  employ  an  attorney  to  fue 
for  fome  charity  money,  and  get  it  laid  out  for  the  benefit  of 
thc  poor  ;  that  one  Young  was  fo  employed,  and  thc  balance 
cxhaufted  in  fees,  and  that  the  overfeers  had  engaged  to  pay 
Tcung ;  et  ea  de  caufa  they  had  refufed  to  grant  tiic  warrant. 

Et  per  curiam^  There  muft  go  a  peremptory  tnandamus^  for 
the  ftatute  43  EUz,  c,  2.  fays,  the  balance  fliall  be  paid  over 
to  the  new  overfeers,  under  a  penalty  :  and  it  Is  not  in  tiic 
power  of  the  vcftry  to  difpenfe  with  the  ftatute. 


Smith 
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Smith  verfus  Dr.  Bouchier  ct  ol*. 


TRESPASS  and  falfe  tmprtfonment  agatnft  five  defend^  Juftificationun- 
ants.     They  all  join  in  a  plea  of  Not  guilty  as  to  all  J^'^rfi^^'of^ 
but  eight  days  imprifonment,  which  they  juftify,  for  that  the  Ojeofi  held  ill, 
chancellor  and  fcholars  of  Oxford  were  a  corporation  by  pre-  *"**  ^'*5'*  *^**^« 
fcription,  and  that  by  aft  of  Parliament,  13  E/iz.  they  were  t^fy^  j^iS^witif" 
incorporated,  and  had  power  by  cuftom  to  hold  a  court  every  thofe  who  have 
Friday  before  the  chancellor,  his  commifiary  or  deputy,  for  all  »o^»8<>o<ijttfti- 
perfonal  actions,  where  either  party  was  a  fcholar,  or  had  the  bad  as  ta  iiu* 
privilege  of  the  univerfity.     That  by  the  cuftom,  a  plaintiff »  ^^i.  244. 
making  oath,  that  he  has  a  perfonal  aftion  againft  any  pcrfon  JianurJ 
within  the  precinfts  of  the  univerfity,  and  that  he  believes  the  K.  B.  331. 
defendant  will  not  appear,    but   run   away,    the  Judge  may  ^^'  **"*P* 
award  a  warrant  to  arreft  him,  and  detain  him  till  fecurity  Sec»Wiif?*2co. 
jgiven  for  his  anfwering  the  complaint.     That  7  Augvji  1731,  «•  s.  c.  but 
the  defendant  Bouchier  having  the  privilege  of  the  univerfity,  °®^  S.P.  ciuJ. 
made  a  complaint  to  the  defendant  Shippen  the  vice-chancellor, 
of  a  perfonal  aftion  againft  the  now  plaintifF,  to  his  damage 
of  1000/.  according  to  his  eftimacion,  and  that  he  fufpefled 
the  now  plaintiff  would  run  away:  that  he  took  his  oath  of 
and  upon  the  truth  of  the  premiffes,  up)on   which  a   warrant 
was  granted  to  the  other  defendants,  who  arrefted  him,  and 
kept  him  in  prifon  eight  days  for  want  of  fureties  ;  and  traverfe 
their  being  guilty  aliier  vel  alio  modo.     To  this  there  was  a 
frivolous  replication,  and  to  that  a  demurrer. 

Strange  pro  quer*  argued,  i.  That  the  cuftom  was  badj  and^ 
2.  If  good,  yet  it  is  not  purfued. 

His  objeftions  to  the  cuftom  were  all  over-ruled,  but  were, 
I.  That  the  cuftom  is  to  make  oath  that  he  has  a  perfonal 
aAion,  |iot  a  caufe  of  a£Hon  \  fo  he  muft  fwear  to  matter  of 
law.  Sedper  curiam^  That  is  no  more  than  is  done  in  many 
cafes.  2.  In  the  cafe  of  a  m  exeat  there  muft  be  oath  of  the 
parties,  declaring  he  intends  to  go  abroad  ;  v/hereas  here  a 
bare  belief  is  fu$cient,  without  (hewing  the  grounds  of  it. 

But  upon  the  fecond  head  the  court  held  that  the  cuftom 
was  not  purfued.  i.  By  the  cuftom  be  is  to  fwear  to  his  be* 
Uefof  the  defendant's  defign  to  run  away  j  whereas  the  oath  13 
only  that  hefufpe^s  itj  which  is  not  the  fame  :  that  may  be  a 
c^ound  for  fufpicion,  which  will  not  induce  a  belief.  2.  The 
oath  is  only  of  and  upon  the  truth  of  th?:  premifles  ;  now  a  man 
who  fwears  the  premiffes  arc  falfe,  does  fo.  HiL  12  Any?.  Re^ 
gina  V.  Greenj  a  conviction   for  felling  bread  quaflisd,  bccaufe. 

3  S  4  '    the 
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the  witnefs  only  fwore  de  verltate praem:Jforum,  So  Paf  I'^Ann, 
Reginti  V.  Gery^  pracjl at  Jacr amentum  de  vcritate  matcr'iarurn  in 
informat'ione  contcniarum^  was  held  ill. 

For  thefc  reafons  the  juftification  was  held  ill.  And  though 
fome  of  the  defendants,  as  the  ofRcer  and  gaoler,  might  have 
been  cxcufed,  if  they  had  juftified  without  the  plaintilt,  or  the 
vice-chancellor ;  yet  it  was  held,  that  by  joining  with  them, 
as  to  whom  the  procefs  was  no  juftification,  they  have  forfeited 
their  juftification :  now  the  Judge  and  the  plaintiff  knew  the 
'  oath  was  not  fufficient.  And  2  Lutw.  935.  goes  upon  that, 
and  fo  did  the  cafe  of  Philips  v.  Biron  {ante,  509O  ^pon  this 
foundation  therefore  the  plaintiff  muft  have  judgment  againfl: 
all  the  defendants; 


Tryon  verfus  Carter. 

Immaterial  if-       A   Bond  W2S  Conditioned  for  the  payment  of  money  with  in- 
^*^'  JTjL  tcrcft,  ^V.  on    or    before    5  December,     I'hc  defendant 

p]eaded  payment  on  the  5  December,  to  which  there  was  a 
See  1  Bur. Rep.  replication:  and  a  verdict  for  the  plaintiff.  But  a  repleader 
29**  awarded,  as  being  an  immaterial  ifluc,  for  it  finds  no  breach  of 

the  condition,  becaufe  it  might  be  paid  before  the  5  December^ 
and  then  the  condition  is  performed :  and  it  is  not  like  the 
cafe  where  a  condition  is  to  pay  upon  fuch  a  day,  for  then 
^ere  can  be  no  legal  payment  till  that  day,  an  adtual  payment 
before  being  but  in  the  nature  of  a  depofit,  till  the  day.  But 
here  it  would  be  a  legal  payment  at  any  day.  Hde ante,  493* 
Hoihcnii^  y.  Stockdak.     i  Saund,  102. 


Donainus  Rex  verfus  Ellis. 

where  the  may-  TJ  Y  the  charter  of.  New  Ro?nney  the  new  mayor  is  to  be 
or  is  tohciworn  ^^£^  .fvvorn  before  his  predeceflbr.  At  the  eledlion  there  were 
mavor  thrrc  W^  Candidates,  Ellis  and  IVhltwick ;  Ellis  had  the  majority, 
mult  be  liis  af-  jiojwithibinding  whifh  the  mayor  ordered  JVhiticick  to  be 
fcnttothcfwcur-  fvom-;   upon  which  thc  town  clerk  read  the  oath,  and   both 

ing,  and  nis  ?rc-     >,...  i    Jj  -  •       •   7   i      ^     i     •      i  1  1       1        1  1     1  'if    1 

fence  is  not  iui -  ^^'-^  "i"^^'^  r/hiiiLuk  had  thcir  hands  upon  thc  book,  and  killed 
ficicnt.  ii^  ■  bpon  trial  of  the  ifiiit*,  whether  Eliis  was  duly  fworn,  it 

jvar.  ruled  by  Eyre  C  J.  de  C,  J),  at  Ma'ulfi.KL^  that  it  was  not 
a;  good  fweariiig ;  for  as  it  is  to  be  thc  act  of  thc  mayor,  his 
iiicnt  muft  go  along  with  it :  and  that  th^rc  is  :io  JifFercncc 
between  fwci^ring  by  and  WJQrc  the  mayor.  And  now  upon 
moi-ion  fwr-  a  new  trial  tiie  court  were  of  thc  lamc  o;:>ii.:on, 
and  there  was  judgaieiit  againli  tlie  cieibndaiu:. 

Kg  ward 
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Howard  vtrfus  Poole. 

THERE  was  a  joint  commifllon  againft  the  defendant  and  Separatecreditor 
his  partner.     And  the  plaintifF  was  a  fcparate  creditor  of  may  come  In  un- 
the  defendant's,  and  arrcfted  and  held  him  to  bail.     But  on  mimon  otbaok- 
motion  he  was  difchargcd  on  common  bail ;  the  plaintifF  being  ruptcy. 
fuch  a  creditor,  as  might  have  come  in  under  the  joint  com- 
milEon. 

Dominus  Rex  verfus  Bell. 

AN  information  in  nature  of  a  quo  warranto  was  brought  No  new  trial  t» 
againft  the  defendant,  to  (hew  by  what  authority  he  be  granted  after 
claimed  to  be  a  common-council  man  oi  Marlborough :  and  tkll^!*^^^^ 
upon  a  trial  in  173I9  there  was  a  verdidt  for  the  defendant. 

This  term  the  profecutor  moved  for  a  new  trial,  as  being  a 
verdict  againft  evidence  ;  and  the  profecutor  referred  to  the  re- 
port of  the  Judge,  and  infifted  he  was  not  too  late,  there  being 
no  judgment  yet  figncd,  according  to  the  cafe  of  Gilman 
V,  Smithy  Mich,  9  Geo,  i.  where  it  was  held,  that  though  the 
four  day  rule  be  out,  yet  it  is  fufiicient  if  they  come  befpre 
judgment.     AnUy  845. 

But  the  court  would  not  fuffer  the  merits  of  the  motion  to 
be  gone  into,  on  account  of  the  length  of  time  fincc  the  ver- 
dict ;  it  being  po/Tible  that  many  mens  rights  might  depend  on 
the  validity  of  this  man's  vote,  which  the  corporation  was 
bound  to  admit  after  a  verdift  eftablifhing  his  right.  And  it 
would  be  much  lefs  mifchief,  to  let  this  verdidt  ftand  (fuppofmg 
it  to  be  wrongj  than  introduce  a  general  inconvenience.  They 
faid  all  new  trials  were  difcretionary :  and  though  my  Lord 
Holt  entertained  a  notion  of  their  being  ancienter  than  the  cafe 
in  StiUs^  from  the  challenge  we  meet  with  in  tlie  old  books^ 
that  the  juror  had  before  given  a  verdift  in  tlie  fame  caufc  ;  yet 
it  does  not  thence  follow,  that  the  court  granted  a  new  trial 
upon  the  evidence  ;  for  it  might  appear  to  be  a  mif-trial  upon 
the  record,  or  there  might  be  other  reafons  to  award  a  vinir^ 
faaas  di  novo. 


-  4 


Ru{h 
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Rufli  et  al*  affign'  Ryiand  verfus  Baker. 

Trover  n«t-  ri^HE  defendant  was  plaintlfF  in  an  aftion  againft  RylanJf 

Si^ti^f"  X     ^^^  ^^^^  h's  goods  in  execution  after  an  aft  of  bankrupt- 

hankrupft  cy  Committed,  but  went  on  and  received  his  money.     And 

goods,  wthout  now  trover  being  brought  by  the  affignees,  and  a  verdiS  in 

fi«T."^    *  ** '  ^^^^  fevour  ;  it  was  held  on  a  motion  for  a  new  trial,  "  that 

See  2  Bur.  Rep.  "  the  adtion  was  well  brought  againft  the  defendant,  who  re- 

**^  "  ceivcd  the  money,  without  joining  the  officer." 

Williams  verfus  Browne. 

Of  croft  remain-  riT^  HE  queftion  in  this  cafe  was,  whether  crofs  remainders 
^^  ,  J^      were  created  by  implication  from  the  words  of  a  will. 

4re^i[34.'**  And  the  arguments  of  the  counfel,  and  the  refolution  of  the 
aBarnarJ,  K.B.  court,  being  the  fame  as  in  die  cafe  of  Cumber  v.  Hiilyante^gSg. 
*3'*  which  was  held  not  to  differ  materially  from  this ;  it  will  be 

only  neceffary  to  fct  down  the  words  of  this  will,  which  for  the 
rcafons  given  in  that  cafe  were  held  not  to  create  any  crofs  re- 
mainder. 

The  devife  was  to  Mehetabel  for  life,  remainder  to  the  ufe  of 
sU  and  every  the  child  and  children  both  male  and  female  born 
and  to  be  born  of  the  body  of  the  faid  Mehetabel^  equally  to  be 
divided  between  them,  and  of  the  heirs  of  their  refpedlive  bodies 
lawfully  to  be  begotten,  and  for  want  oifuch  heirs,  the  remain- 
der over  to  another  daughter  and  her  iiTue,  in  the  fame  words. 


Dominus  Rex  virfus  Lloyd. 

OnremoTalof  A  Complaint  in  writing  was  exhibited  to  the  quarter-fef- 
cierkof  the  jfjL  fions  of  Cardigan  againft  Thomas  Lloyd  clerk  of  the  peace 
dencc  rwed  not  ^^  *^^  county,  containing  feveral  charges  of  mift)ehaviour, 
be  fet  out  in  the  which,  if  true,  were  a  fufficient  caufe  to  remove  him  from  that 
order.  office.     The  feffions  received  the  complaint,  and  ordered  Lloyd 

302?"**^  '  '  *  a  copy,  and  time  to  make  his  defence.  And  on  the  day  ap- 
Scir,  Caf.  233.  pointed,  reciting  the  complaint  and  notice,  *'  Upon  due  exa- 
pl.  190.  cc  mination  thereof  openly  this  day  in  court,  and  of  the  feveral 

"  matters  and  charges  therein  contained  and  herein  before, 
partly  fpecified,  alleged  and  charged  againft  the  faid  Thomas 
Lloyd^  and  upon  full  hearing  and  examination  of  feveral 
"  witneflcs  and  other  due  proofs  touching  the  feveral  charges 
againft  the  faid  Thomas  Lloyd  in  the  faid  articles  contained 
openly  this  day  in  court  in  the  prefencc  and  hearing  of  the 
faid  Thomas  Lloyd^  and  of  his  counfel,  who  now  attend  in 

"tliis 
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«  this  court  on  his  behalf,  and  make  a  defence  for  him,  and 
«  upon  hearing  what  is  alleged  and  infifted  upon  by  the  faid 
*'  Thomas  Lloyd  and  his  counfel  in  his  defence  ;  this  court  ad- 
"  judges  him  guilty  of  feveral  of  the  articles,  and  remove  him 
*•  from  his  office  purfuant  to  the  ftatute." 

A  certiorari  was  brought  to  remove  this  into  B.  R,  and  De^ 
nifon  pro  defendente  objcfted,  that  this  being  a  conviaion  in  a 
fummary  way  before  juftices  of  peace,  and  without  a  jury,  and 
the  ftatute  \W.^  M,  c.  q.\.  requiring  the  removal  to  be  upon  i  w.  &  M- 
due  proof  of  the  mifdemeanor  complained  of;    the  evidence  in  ^' '" 
this  cafe  ought  to  be  fet  out,  that  the  King's  Bench  may  fee, 
whether  there  was  due  proof;  and  not  truft  the  juftices,  who 
may  have  deprived  the  defendant  of  his  freehold  upon  lefs  evi- 
dence ttem  they  ouj^ht  to  have  done,  or  perhaps  upon  that  which 
is  no  evidence  in  point  of  law.     The  common  law  ranks  trials 
by  proof,  or^^  teftes^  amongft  the  feveral  forts  of  trial,  and  there 
the  evidence,  or  the  fubftance  of  it,  is  fet  out  in  the  record. 
Raft.  228-     9  ^-  3*     2  RolL  Abr.  577.     Co.  Lit,  6.     Co.  Ent. 
463.  Cro,  Eiiz.  736.      I  yffid.  20.      And  fo  it  is  on  demurrers^ 
to  evidence.     In  conviflions  about  the  game,  the  evidence  is 
always  fet  out. 

Strange  cmtroy  The  ftatute  on  which  this  is  founded,  gives 
power  to  the  quarter  feflions,  on  a  complaint  and  charge  in 
writing  to  be  exhibited  againft  any  clerk  of  the  peace  of  any 
mifdemeanor  by  him   committed,  to  examine  into  the  fame 
openly  in  their  general  quarter  feffions^  and  upon  fuch  examina^ 
tion  and  due  proofs  to  fufpend  or  difchargc  him  from  his  ofHce, 
By  this  ad  three  things  are  required,     i.  A   mifdemeanor; 
2.  A  complaint  thereof  in  writing  ;  and,  3.  Examination  and 
due  proof  openly.     All  which  the  proceedings  fliew  to  have 
concurred  in  the  prefent  cafe.     For  as  to  the  firft.  It  is  not 
difputed,  but  here  are  fuch  fads  alleged,  as,  if  true,  are  a  great 
mifdemeanor.     As  the  fccond,  here  is  a  complaint  of  them  in 
writing.     And  as  to  the  third,  the  words  of  the  a£t  are  com- 
plied with,  and  the  intent  too ;  for  the  record  faj's,  it  was  up- 
on examination  openly  and  due  proof. 

r 

But  to  this  it  is  objeAed,  that  this  is  nature  of  a  conviilibn 
m  a  fummary  way ;  and  that  therefore  the  evidence  ought  to 
be  fet  out,  that  this  court  may  fee  there  was  due  proof,  and 
the  cafes  of  conviftions  have  been  cited  for  that  purpofc.  And 
I  do  admit,  that  in  the  cifes  of  conviSions  before  one  or  two 
private  juftices,  the  authorities  are,  that  the  evidence  Ihould 
be  fet  out,  that  it  may  appear,  the  informer  was  not  admitted 
a  witncfs.     But  this  cafe  differs  widely  from  them.     i.  As 

this 
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this  is  an  order,  and  not  a  convi<9ion ;  2.  As  it  is  a  proceeding  * 
at  feffions,  and  not  before  private  juftices. 

As  to  the  firft,  there  is  a  ftanding  diftinflion  between  orders 
and  convidlions,  Thefe  orders,  like  all  others,  are  drawn  up 
in  Englijhj  but  conviclions  in  Latin,  Is  this  more  like  a  con- 
viiSlion  than  an  order  of  baftardy,  where  the  evidence  never  is 
fet  out,  but  a  general  adjudication  of  being  the  putative  father  ? 
In  cafes  of  orders  of  fettiemcnt,  and  for  wages,  the  court  gives 
that  credit  to  the  general  adjudication,  that  they  prefume  it  to' 
be  right,  unlcfs  the  contrary  appears.  •  Sa/k,  442.  And  this 
Ante,  555.         indulgence  has  been  extended  to  conviclions.     Trin,  9  G^o,  i. 

Rex  V.  Ford,  In  conviction  for  keeping  an  alchouie  on  3  Car,  i . 
c,  4.  it  was  excepted,  that  the  jullice  could  not  proceed  if  the' 
party  had  been  puniihed  by  5  (5*  6  Ed.  6.  c,  25.  there  being  a 
claufe  of  exemption  in  3  Car,  but  the  court  held,  that  need  not 
be  fet  out,  and  they  would  not  prefume  a  want  of  jurifdiiSlion, 
L.  Raym.  1375.  So  in  the  cafe  Rex  v.  Tke^d^  Mich,  ii  Geo,  i.  conviftion 
Ante,  60  .        forobftruclingan  excife  ofRcer  :  and  objedlcd,  that  they  fhould 

ihew  it  was  in  the  day,  elfe  he  may  be  obftrufted,  if  he  comes 
without  a  conftable.  Et  per  curiam^  it  is  enough  the  convic- 
tion docs  not  appear  to  be  wrong.  And  even  in  the  cafe  of 
convictions  on  the  game  laws,  though  the  court  will  not  allow 
the  witnef^  to  fwear  generally  that  the  party  is  not  qualified; 
yet  the  general  allegation  is  fufficient,  where  it  is  the  words  of 
tfie  juftice. 

But  fecondly.  This  is  an  order  of  feffions,  where  the  evidence 
never  is  recorded:  and  it  would  be  extraordinary  to  expeft  it 
fliould  be  taken  down,  it  concerning  the  defendant,  who  was 
the  officef  till  the  evidence  was  o\^t.  The  aft  requires  the 
proof  to  be  openly  in  court,  which  muft  be  underftood  viva 
voce  ;  and  the  fame  claufe  requiring  the  complaint  to  be  inturit^ 
ingj  as  oppofed  to  the  word  ope/ify,  fliews  it  was  never  expefted 
the  evidence  (hould  be  taken  down.  This  court  always  pays 
regard  to  the  method  of  proceeding  in  inferior  courts ;  and  I 
put  it  on  the  other  fide  to  (hew  one  order  of  feffions,  where 
the  evidence  has  been  fet. out.  There  have  been  but  three  of 
^J^?^?' "^?'  thefe  oftlers    before,   Regina  v.    Baines,    Rex  v.  Ho7-uu%  and 

a  K.el.  107.    pl«     yj  rr      f       »  I     1  •        t        /• 

6a.  R^x  V.  Harknd:  and  they  are  m  the  fame  manner,  upon  exa- 

mination and  due  proof;  and  therefore  this,  if  it  be  an  errors- 
is  juftiiied  by  precedent. 

And  as  to  the  objcftion,  that  it  is  to  deprive  him  of  his  free* 
hold,  and  therefore  the  court  fliould  fee  it  is  done  upon  legal 
evidence  :  the  fame  may  be  faid,  even  where  there  is  a  verdift, 
for  there  the  court  direft  what  fiiall  be  admiUcJ  as  evidencci 
and  are  as  liable  to  miftake. 

The 
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The  court  took  time  to  confider  of  this  cafe,  and  this  term 
the  Chief  Juftice  delivered  the  refolution  of  the  court. 

Chief  Ju^ice,  It  is  fully  fettled,  that  in  convi<Stions  the  evi-  s,  P.  accord. 
dence  muft  be  fet  out;  and  if  this  was  to  be  confidered  as  a  and  this  diftinc 
conviaicm,    it  therefore  would  be  bad.      But  we  arc  all  of  'oTfirtXnd 
opinion,  ^s  to  be  confidered  as  an  order.     In  the  three  cafes  adhered  to. 
which  have  been  upon  the  atSl,  the  certiorarPs  were  to  remove  *^^  ^^y*  ^fP* 
them  as  orders,  and  they  are  in  Englijh,  which  could  not  be,  if  5^^^    ^^^  * 
they  were  conviftions.    Baines^s  cafe  was  before  all  the  Judges,  i  w.  &  M. 
ana  they  treated  it  as  an  order.     And  though  it  Is  faid,  here  is  ^*  **♦ 
a  puniihment  that  follows,  viz.  the  lofs  of  the  office ;  yet  the 
fame  may  be  faid  of  moft  of  the  acls  of  Jufticcs,  where  very 
fcverc  penalties  often  follow.     The  cafes  of  orders  of  baftardy 
are  very  ftrong,  which  are  grounded  on  much  the  fame  v/ords 
in  1 8  Eliz,  c.  3.  as  are  in  i  ff^,  ^  M,  f.  21.    AnS  as  to  the 
cafes  of  fetting  out  evidence  on  demurrers,    it  is  abfolutely 
ncceffary  to  have  it  on  record ;    and  the  fupcrior  court  are 
Judges  of  the  faft,  as  well  as  the  law  s  which  on  a  certiorari 
we  are  not. 

This  exception  was  taken  in  the  cafe  of  Harwell  by  Mr. 
Lechmere ;  but  the  defendant  died  before  any  thing  done  upon 
it.  And  as  to  Baines^s  cafe,  it  ^s  a  ftrong  negative  autho- 
rity, for  that  was  greatly  canvafled  at  the  bar  and  bench,  and 
yet  this  exception  not  taken.  At  firft  we  thought  this  a  ftrong 
objedion  :  but  are  Convinced,  there  is  this  diftinSion  between 
orders  and  convictions,  and  the  precedents  are  not  to  be  ftiaken. 
This  therefore,  being  an  order,  muft  be  confirnted. 


Dominus  Rex  verfus  Robe. 

AN  information  was  filed  againft  him  for  feveral  illegal  ex-  Judgment  ar- 
adlions  in  his  office  of  clerk,  of  the  market,  and  there  geneiiuVof  the 
were  feveral  counts  fpecifying  fums  taken  of  particular  per-  charge  in  an 
fons  J    upon   all   which    diftinft  charges   the    defendant    was  information. 
acquitted  :    but  at  the  clofe  of  the  information  there  was  a  ^!^1^^  '"^* 
general  charge,  of  which  he  was  found  guilty,  viz,  that  under 
colour  of  his  faid  office  he  did  illegally  caufc  his  agents  to  de- 
mand and   receive  of  feveral  other  pcrfons  feveral  other  fums  of 
moneyy  on  pretence  of  weighing  and  examining  their  feveral 
weights  and  meafures.     Exception  was  taken,  that  this  is  fo 
general  a-charge,  that  it  is  impoffibie  any  man  can  prepare  to 
defend  himfclf  on  this  profecution,  or  have  the  benefit  of  plead- 
ing it  in  bar  to  any  other  :  and  for  this  fault  tlie  judgment  was 
wrefted.     jlnte^  2. 

Lord 
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4  An.  c.  x6.  Lord  Clinton  vcrfus  Morton. 

Piciding double.  rTTl  H  E  defendant  infilling  upon  his  difchargc  many  years 

JL  ago  under  a  commiffion  of  bankruptcy,  and  it  being 
doubtful  whether  the  claufe  that  enabled  bankrupts  to  plead  gc- 
..nerally  was  ftill  in  force  ;  he  moved,  and  had  leave  to  plead  it 
doth  ways,  generally  and  fpecially ;  which  I  take  to  be  a  new 
cafe  upon  the  aft,  the  words  whereof  arc  only,  tliat  he  fhall 
with  leave  of  the  court  plead  feveral  matters.  Strange  pro  dc^ 
fcndcntcy  and  advifed  the  motion. 


Philips  verfus  Wood  et  al'. 

Fletd  d9ublc.      T    E  A  V  E  was  given  to  plead  non  ajjumpfit^  and  a  difchargc 

I  J  by  bankruptcy,  though  faid  to  be  denied  in  C,  B. 


Lumley  vcrfus  Palmer. 

A  parol  accept-  rTl  HE  defendant  was  fued  as  acceptor  of  a  bill  of  exchange. 
?n  alaionagainft'  X  ^Ji^  upon  the  evidence  it  appeared  to  be  a  parol  accept- 
thc  accentor.  ance  Only,  which  the  Chief  Juftice  ruled  to  be  fuificient,  that 
3B^c.  Abr.  611.  being  good  at  common  law,  and  the  ftatute  -i  W  4.  yinn.  c.  q. 

Caf.  temp.  i  •  T  •         -^  ^     l     •  •.•        •  j  i_  i.     j         ^ 

Hardw.  74.  which  rcquifcs  It  to  be  m  wntmg  m  order  to  charge  the  drawer 
with  damages  and  cofts,  having  a  provifo  that  it  fhall  not  ex- 
tend to  difcharge  any  remedy  that  any  perfon  may  have  againit 
the  acceptor.  Upon  this  direftion  the  jury  found  for  the  plain- 
tiff. But  the  Chief  Juftice  of  the  Common  Pleas  having  lately 
ruled  it  otherwife  in  the  cafe  of  Rea  v.  Aleggott^  the  court  was 
moved  for  a  new  trial.  And  in  order  finally  to  fettle  this 
point,  it  was  ordered  to  be  argued  :  and  after  argument  the 
court  was  of  opinion,  that  the  dircftion  in  the  prefcnt  caufe 
was  right,  and  agreeable  to  conftant  pradlicc,  and  therefore 
ordered  the  fojiea  to  the  plaintiff. 

JV.  5.  Trin.  10  Geo,  2.  Lord  Hd^rdwickc  faid  at  Guildhall, 
that  on  conference  with  the  Chief  "Jujlice  of  the  Common  Plcas^ 
he  waived  his  opinion^  andfaidj  he  thought  the  King's  Be  neb 
had  done  right  in  this  cafe. 

Dominus  Rex  verfus  Johnfon  et  al'. 

Challenging  the  /  |"N  H  E  defendants  in  an  information  in  natura  de  quo  war^ 

'r^ciDnu  *  *        X      ranto  obtained  the  common  rule  for  a  fpecial  jury,  which 

was  drawn  up  as  ufual,  for  the  fhcrift'  to  attend  witli  the  frcc- 

holdcrSk 
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holders  book,  and  that  he  (hould  return  the  24  ftruck  by  the  3  Btc  Abr. 
mafter.     The  profecutor  took  out  the  venire    to  the  iherifFof  xri*^KUPri» 
Chejhlre.     And  the  defendant  challenged  the  array,  on  account  288*. 
of  an  intereft  the  fheriff  had,   as  being  a  freeman  of  Chefier^ 
whofe  rights  were  to  be  tried.     And  upon  arguing  this  chal- 
lenge before  the  Chejler  Judges,  vix.  Mr.  Verney  and  ^^^Jeffopy 
they  were  of  opinion  to  allow  the  challenge ;  though  it  was 
much  infifted  on,  that  fince  the  late  a6l  the  fherifF  bad  no  in- 
fluence, he  being  only  to  return  the  lift  brought  him  as  ftruck  \ 
but  the  right  of  challenging  not  being  taken  away,  nor  his 
power  of  marfhalling  the  panel  and  putting  which  he  pleafed 
firft,  it  was  determined  to  be  a  good  challenge,  and  the  array 
was  quaftied. 

It  was  then  moved,  that  an  attachment  might  ifiiie  againft 
the  defendants  as  for  a  contempt  in  challenging  contrary  to 
the  rule  of  court ;  and  the  cafe  of  Burridge  (^i^'9  593*)  was 
cited,  where  on  a  rule  by  confent  for  a  fpecial  jury,  be  chal- 
lenged the  array  for  want  of  hundredors,  and  the  court  grant- 
ed an  attachment  againft  him.  But  the  court  did  not  feerii  to 
relifh  that  cafe ;  and  faid  it  might  be  an  authority  in  one  ex- 
QjEtly  circumftanced  as  that  was,  but  in  no  other.  That  in 
the  prefent  cafe,  though  the  ftieriff  is  mentioned  in  the  rule, 
yet  that  is  only  as  he  is  the  ufual  officer ;  but  it  did  not  pre- 
clude the  profecutor  from  taking  the  venire  to  the  coroner. 
And  the  court  remembered  in  what  manner  the  motion  was  ' 
made  by  Strange^  viz.  that  wherever  the  profecutor  thinks  fit 
to  take  his  venire^  there  may  be  a  fpecial  jury. 


Between  the  Parifhes    of  St.  George  Hanover  Square  and 

St.  James  Weftminfter. 

UPON  an  order  of  feffions  the  cafe  was  ftated  fpccially,  Poor, 
that  Alice  Wheelery  a  parifh  girl,  was  bound  by  indenture  *  f*^'i.^^ 
an  apprentice  to  George  Wheeler  m  St.  George's  parifh,  where 
(he  ferved  forty  days  j  and  her  mafter  afterwards  let  her  out 
for  hire  to  a  perfon  in  Marybone^  where  fhe  refided  above  forty 
days,  but  the  mafter  received  her  wages  and  found  her  cloatb^. 

The  feffions  held,  that  the  laft  fervice  gained  her  no  fettle- 
fpent,  and  confequently  fhe  was  fettled  at  St.  George's.  But 
(he  court  quafhed  the  order,  being  of  opinion,  that  there  was 
no  difference  between  the  maftcr*s  hiring  her  out,  and  her  own 
a£t ;  and  that  it  was  like  the  cafe  of  a  binding  to  A.  and  ferv- 
jng  Bf  where  it  has  been  always  held^to  be  a  fettlement  in  B.% 
parifb.     So  the  order  of  feffioi^  was  quafhed, 

Shergold 


1002  Michaelmas  Term  .8  Geo.  2* 


Shergold  verfus  Holloway. 

Of  thcJTinfdjc-  A  Jiiftice  of  peace  granted  his  warrant  direSed  to  the  de- 
tion  of  iufticcs  jfjL  fendant,  in  thefe  words,  **  Whereas  complaint  is  made 
*Wr'T  "  to  me  on  the  oath  of  John  fFhite,  that  lViIIia?n  Shergold  re- 
loo.  pi.  100.         rules  to  pay  mm  wages ;  tbefe  are  to  require  you,  to  caule 

the  faid  Shergold  to  appear  before  me  or  fome  other  juftice, 
to  anfwer  the  complaint  aforefaid  ;  and  give  notice  to  the 
faid  JVhitey  before  what  juftice  you  appear." 


Upon  this  the  defendant  took  up  the  plaintifr,  and  carried 
him  before  the  juftice,  who  bound  him  over  to  the  fcllions ; 
upon  which  the  plaintiff  brought  his  a<ftioh,  and  a  cafe  being 
made  at  the  affizes,  the  fame  was  argued  above,  and  thefe 
points  refolved, 

1.  That  though  the  ftatute  5  EUz.  c,  4.  docs  not  exprelly 
im power  the  juftices  to  order  the  payment  of  wages  ;  yet  they 
have  been  fo  long  indulged  with  it  by  the  courts,  under  the 
general  power -of  fetting  the  rate,  that  it  is  not  now  to  be 
difputed. 

2.  That  the  juftice  has  no  power  to  grant  a  warrant  to  ap- 
prehend the  party,  he  tan  only  iflue  a  fummons.  And  that  a 
.warrant  e^cprcfiy  to  arreft  the  party  will  not  juftify  the  olH- 
cer,  there  being  no  pretence  for  fuch  a  jurifdi<Siion. 

3.  That  this,  though  oddly  worded,  was  not  a  viMrrant  to 
.arreft  the  plaintiff".     For  the  defendant  might  caufe  him  to  ap- 
pear by  diftrefs,  and  it  was  not  equivalent  to  the  words  bring 
before  me.     So  the  plaintiff"  had  judgment. 


The  Bank  of  England  verfus  Morrice. 

Amendment,  'T^  ^  ^  pl^^  ^^  fcveral  fpecialties  in  an  ac3:ion  on  fimple 
AnarcwsTTo.  J|[  contracl,  the  plaintiffs  replied  ajjlts  ubra :  v/hich  was 
2*KH  ^'6^'  found  for  them,  but  the  vcrdidl  fet  afidc.  Thiy  then  moved 
pl.  i:q.  for  leave  to  alter  their  replication,  and  reply  fraud  ;  and  cited 

Srr  Cur.  Rep.  ^  JT^,,  j^g,  gut  the  court  faid,  there  muft  have  been  foaie 
2^B*ur.  Rcr.  confent  in  that  cafe,  elfe  it  is  an  auth'.>:ity  for  withdrawing 
753.  *     .  all  vitious  pleading  at  any  time.     And  here  it  nii[^ht  be  dan- 

gerous, becaufe  the  defendant  on  the  former  iflue  might  have 
paid  away  aflets,  as  Icnowin*^  that  replication  could  not  hurt 
her.     So  it  waa. denied  to  amend. 

-  .   •  Hilary 
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Philip  Lord  Hardwicke,  CJbief  ^ujitce. 

Sir  Francis  Page,  Knt^ 

Sir  Edmund  Probyn,  Knt. 
William  Lee,  Efq; 

John  Willes,  Efq;  Attorney  General. 
Dudley  Ryder,  Efq-,  Solicitor  General. 


Cafe  of  the  Borough  of  Bofliny  alias   Tintagcl    in  u  o.  c.  4, 

Cornwall. 

TH  E  court  was  moved  for  a  mandamus  on  the  ftatute  MarJamus  mty 
11  Geo.  I.  f .  4.  to  go  to   the  election    of  a  mayor.  ^^ fp^Jj^^t ^"^ ** 
Which  was  oppofcd,  on  a  pretence  that  on  the  ufual  tlio' di^rc  is  a 
day  one  Robins  was  chofen  and   fworn  into  the  office ;  and  m^yoi  def^ao, 
therefore  as  there  was  an  actual  officer,  they  ought  firft  to  ouft  -  J^y'/i'/^^'i', 
him.     But  the  court  (upon  confideration)  held  the  writ  ought  ;^  Bac.  Abr.540. 
to  go;  the  aft  faying.  If  no  due  election  was  made  ;  and  this  '*o^>  "y- 
of  Mehins  having  no  fhadow  of  right,  the  intent  of  the  aft  was  tccl'^-^^,\tv. 
to  give  the  corporation  a  rightful  officer  as  foon  as  rhight  be :  zcoS. 
whereas  this  pretence  would  wafte  the  whole  ycir,  thfy  faid, 
this  was  not  laid  down  as  a  general  rule  ;  for  it  mf^ht  be 
otherwife,  where  there  was  a  probable  eleftion  and  room  to 
doubt  J  and  that  thefe  writs  were  difcretionary.     Bcfidcs,  there 
was  no  harm  done,  for  it  is  not  a  peremptory  mandamus  j  and 
tbey  may  return  "  that  there  is  a  rightful  oificc^r/* 


•Vol.il  3T  Sir 


:■   > 


«( 
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Sir  John  Lade  verfus  Shepherd. 

By  fctting  out  a  "T  T  P  O  N  trial  of  an  aftlon  of  trefpafs  a  cafe  was  made,  that 
owncrXc^*not  ^-^  ^^^  place  where  the  fuppofed  trefpafs  was  committed  was 
part  with  the  formerly  the  property  of  the  plalntiiF^  who  fome  years  fincc 
property  of  the    built  a  ftreet  upon  itj  which  has  ever  fmce  been  ufed  as  a  high-* 

way.  That  the  defendant  had  land  contiguous  parted  only  by 
a  ditch,  and  that  he  laid  a  bridge  over  the  ditch,  the  end 
whereof  refted  on  the  highway.  And  it  was  infilled  for  the 
dcfctidant,  that  by  the  plaintiff's  making  it  a  ftreet,  it  was  a 
dedication  of  it  to  the  publick ;  and  therefore  however  he  might 
be  liable  to  an  indi£lment  for  a  nufance,  yet  the  plaintiff  could 
not  fue  him  as  for  a  trefpafs  on  his  private  property.  Sedper 
curiam^  It  is  certainly  a  dedication  to  the  publick,  fo  far  as  the 
publick  has  occafion  for  it,  which  is  only  for  a  right  of  paffagc* 
But  it  never  was  underftood  to  be  a  transfer  of  the  abfolute  pro- 
perty in  the  foil.     So  the  plaintiff  had  judgment. 


Between  the  Parilhes  of  Dcnham  and  Dalham  in  Suffolk. 

Tvrohoufesin  TT  T  PON  a  fpccial  order  it  was  ftated,  that  Walker  h\rti  a 
ancxtraparochial  y^  {:ixm  m  Denba?n  above  loLperannum^  and  lived  on  it 
enough  w"dcno-  ^^"^  ^725  to  1730,  and  paid  parilh  rates:  that  then  he  went 
minatc  a  villc.  and  lived  for  fcveral  years  on  150/.  in  Southwoldy  which  is  an 
Bur.  Set.  Caf.  extraparochial  place  confifting  of  two  houfes  and  300  acres  of 
aScir.'caf*2  5o.  land  belonging  to  and  in  tlic  occupation  of  different  pcrfons. 
pi.  171.  To/.  14.  But  it  not  appearing  there  had  been  any  overfeers  of  the  poor, 
Caf.  temp.         ^^^  feffions  confirm  the  order  of  two  iufticcs  for  fending  him  to 

Hardw.  1  lo.  r\      i  jo 

Sec  3  Bar.  Rep.  Denham, 

1391. 

%  K.  .  163.  Strange  moved  to  quafli  both,  it  having  been  determined 

Salk.  486.  and  in  tlie  cafe  of  Rufford  [aiitcy  512.)  "  that  a  fet- 
''  tlcmcnt  may  be  gained  in  an  extraparochial  place  containing 
**  more  houfes  than  one,  fo  as  to  come  under  the  denomina- 
*'  tion  of  a  ville  or  townlhip,"  the  power  in  43  Eliz,  c.  2*  in 
parifhes  being  by  the  ftatute  13  ^'  14  Car,  2.  c,  12.  extended 
to  all  townfhips  and  villages. 

-  Sed  per  curiam.  That  was  a  pretty  liberal  conftru«5tion  on  the 

ftatute :  which  plainly  related  to  townftiips  in  large  parifties. 
♦  Sec Poft,  1071.  But  two*  houfes  are  not  enough  to  bring  it  within  the  denomina* 
/whoufc«.         tion  of  a  v/7/?  or  townfhip,  i /«//.  115.     It  muft  confift  ^ //w- 

ribus  manftonibus  et  vicinis  \  and  fliould  have  a  petty  conftable. 

I  Mod.  78.    This  does  not  appear  to  have  the  reputation  of  a 

ville.     So  the  orders  muft  be  affirmed. 

.  Crew 
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Crew  qui  tarn  verfuz  Saunders»  p  An,  c.  xo. 

1".  44. 

AN  a6lIon  was  brought  againft  the  defendant  on  the  ftatute  No  accefs  to 

9  Ann.  f.  10.  §  44.  for  intermeddling  in  eledions,  being  b^l^if^poft- 

poftmafter  at  Nantwich,     And  it  was  moved  on  behalf  of  the  t„ai  aftions. ' 

plaintiff,  for  liberty  to  infpedl  the  poft-office  books,  and  take  a  Andrews  247. 

copy  of  his  deputation,  *"  ""*'«****• 

This  was  oppofed  by  Strange  on  behalf  of  the  poft-ofEce, 
who  were  no  parties  to  the  fuit.  And  he  cited  Hil,  12  Ann.  where 
the  college  of  phyficians  fued  Dr.  fVeJi  for  pra<Sifmg  without 
licence,  and  he  was  denied  leave  to  infpedt  the  books  ;  and 
Trin.  II  ^.  3.  Underhil  y ,  Durham^  where  in  ejeftment  the  Cited  in  An4r, 
plaintiff  claimed  under  a  bifliop's  leafc  made  before  the  re-  ^^^* 
draining  ftatute,  to  commence  on  the  expiration  of  a  former, 
which  the  plaintiff  could  not  produce ;  and  he  was  denied  to 
infpe<5l  the  books  of  the  dean  and  chapter,  they  being  no  parties* 
And  likewife  the  cafe  of  Shelling  v.  Farmery  ante^  646. 

Bottle  contra  compared  it  to  the  cafe  of  court  rolls,  and  en- 
tries in  the  cuftom-houfe,  bank,  and  South-fea  books.  Sed per 
curiam^  Infpedting  court  rolls  was  the  original  of  thefe  motions ; 
but  then  it  was  confined  to  ihe  cafe  of  perfons  interefted,  the 
rolls  being  the  common  evidence,  which  of  neceffity  mufl  bq 
kept  in  fome  one  hand.  But  lords  and  tenants  of  different 
manors  have  always  been  denied  as  ftrangers.  In  the  cafe  of 
publick  companies  it  is  reftrained  to  the  entry  which  concerns 
the  party  himfelf.  And  as  to  the  cuftom-houfe,  they  are  really 
the  merchants  books  for  that  purpofe.  The  conftitution  of 
the  officer  is  private,  and  therefore  not  neceflary  for  the  plain- 
tiff to  prove  ;  and  as  againft  the  defendant,  his  afting'will  be 
fufficient.     The  plaintiff  took  nothing  by  his  motion. 

Dibben  verfus  Cooke  et  al',  S  &  9  w.  3. 

C.  IJ. 

AN  a£lion  on  the  cafe  for  a  nufance  was  brought  againft  Trefpafs  •&  the 
two  defendants.     There  was  judgment  by  default  againft  ^nthe*ft^tutc^^" 
one,  and   the  other  on  Not  guilty  was  acquitted.     And  the  m  3.  th;^t 
queftion  was,  whether  he  was  intitled  to  his  cofts.  8»^"  coft$  totn 

•  acquitted  do* 

And  upon  confideration  the  Chief  Juftice  delivered  th«  opi- 
nion of  the  court,  that  he  was  intitled  to  no  cofts.  Before  the 
ftatute  8  Cs^  9  /^.  3.  f.  II.  if  one  defendant  was  acquitted,  he 
was  not  intitled  to  his  cofts  ;  the  cpurts  conftruing  the  former 
a(^  to  relate  only  to  the  cafe  of  a  total  acquittal  of  all  the 

J  T  2  Ucfendantj, 


iendant* 
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defendants.  This  being  inconvenient,  the  8  W.  3,  c.  rir 
came  and  gave  cofts  where  one  of  the  defendants  is  acquitted, 
unlefs  the  Judge  certifies  a  reafonablc  caufc  to  make  him  a  de- 
fendant. And  that  act  extends  to  trefpafs,  affault,  falfe  im- 
Se-  "^  Bur.  Rep.  prifpnment,  ^nd  ejectment.  The  prcfent  aclion  is  a  trefpafs 
12S4.  Qj^  tjie  cafe  :  and  though  that  be  a  fpecics  of  trefpafs,    and  ia 

the  cafe  of  the  ftatute  of  limitations,  tlie  word  trefpafs  in  the 
provifo  has  been  extended  to  aftions  on  the  cafe  ;  yet  con- 
fidering  thcfc  a£ls  giving  cofts  have  always  been  looked  on  as 
penal  a£ts  not  to  be  extended  by  equity,  and  therefore  an 
avowant  not  within  the  word  plaintiff,  Garth,  jjg.  we  muft 
take  it  only  to  mean  the  general  fort  of  trefpafs  vi  et  armisy 
10  Co,  Marfhalfea  cafe.     And  he  faid  this  was  the  rule  in  C.  E, 


Dominus  Rex  verfm  Epifcopum  LandafF. 

It;ij neccnTajy  to  77^  RROR  of  a  judgment  in  the  court  of  grand  feflions  in 
allege  iprcfcn-     p^   Waks  in  a  quare  impedlt  brought  by  the  King  againft  the 


ouart  imj>ed}r,  bifliop  of  Landdff^  Francis  lord  Brooke^  and  Thojnas  HumfreySy 
but  the  want       clcrk,  for  the  church  of  St,  Andrnv  in  the  county  oi Glamorgan. 

t^r[7lTz\^r.  ^^^  ^^""^  ^^^  ^^^^^  ^^^  *^^"^^  25  //.  8.  r.  21.  againft  fuing  to 
6\a,    '  Romcy  and  impowering  the  Archbilhup  of  Canterbury^    under 

a  Bjrnard.  K.B.  particular  rcftriclions,  to  grant  licences  and  difpenfations,  that 
•"kcI.  275.  "^^^  formerly  to  be  fued  for  to  the  bifliop  of  Rome,  That 
pi.  an-  Queen  Anne  in  right  of  her  crown  was  fcifcd  of  the  advowfon 

in  grofs,  and  John  Tyler  being  elected  bifliop  of  Landaf^^  the 
Archbiftiop  of  Canterbury  2\June  1706,  (the  church  being 
then  vacant)  by  his  letters  patent  of  difpenfutloii,  rccitino-  that 
the  new  eledted  bifliop  had.reprcfented  the  revenues  to  be  too 
fmall  for  the  dignity,  prayed  for  a  difpcnfation  to  hold  this 
church  and  other  ecclefiaftical  preferments  in  commendam ;  the 
Archbiftiop  accordingly  grants  the  fame,  provided  they  were 
confirmed  by  the  crown.  Then  fets  forth  a  confirmation  under 
the  great  feal  duly  inrolled  by  virtue  whereof  Tyler  became 
capable  to  retain  the  faid  church  /V;  commendarn  with  his  biftiop- 
rick  to  which  he  was  promoted  ;  and  whilft  he  continued  par- 
fon  .Queen  y///;7r  died,  and  George  i.  fuccocdcd,  in  whofe  time 
the  church  became  void  by  the  death  of  TyUr  ;  unde  it  be- 
longed to  the  late  King  to  prefent,  who  died  during  the  va- 
cancy, and  it  dcfcended  to  his  prefent  Majclty,  who  ought  to 
prefent,  but  is  hindered  by  the  defendants. 

The  bifliop*s  plea  is,  that  he  claims  nothing  but  as  ordinary. 
The  lord  Brooke  pleads  in  bar,  that  IVilUam  lord  Brooke  his  father 
wis  feifed  of  the  moiety  of  the  manor  of  Dinas  Powysy  in 
his  domcfne    as  of  fee,   to  the   moiety  of  which  manor   the 

half 
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half  of  the  advowfon  of  this  church  belongs,  to  prefent  in  every 
/econd  turn  ;  and  the  church  being  void  he  prefcnted  the  other 
defendant  Humfrcys^  who  was  inRituted  and  inducted,  and  is 
parfon  thereof;  and  the  advowfon  on  the  death  of  the  fatlier 
dcfcended  to  the  prefent  Lord  Brooke :  and  traverfes  the  fcifm 
of  Queen  jinne  as  laid  in  the  count. 

The  defendant  Humfreys  pleads  in  the  fame  manner  ;  and 
diere  is  the  common  replication,  and  judgment  on  the  pica  of 
the  bifliop ;  and  then  the  Attorney  General  takes  illue  on  the 
traverfe  of  the  Qaeen's  feifin  j  which  on  trial  is  found  for 
the  crown,  and  judgment  entered  for  the  King,  on  which  the 
general  errors  are  ailigned. 

This  caufe  was  argued  feveral  times  at  the  bar  before  the 
death  oi  hovA  Raymond^  and  the  opinion  of  the  court  given  in 
favour  of  the  plaintiff  in  error  on  the  three  points  under  men- 
tioned. But  the  fourth  point  upon  the  verdi(S  being  then  ftart- 
cd,  it  ftood  over  to  be  argued  upon  that  only.  Then  the  Chief 
Juftice  dying,  it  was  thought  proper  to  be  argued  again  at  large. 
And  my  argument  for  the  plaintiff  in  error  taking  in  all  that 
was  faid  on  that  fide  of  the  queftion,  and  the  refolution  of  the 
court  being  an  anfwer  to  it,  there  is  no  occafion  to  report  any 
more  of  tHis  cafe. 

Strange  pro  quer*  in  err  ore  argued,  i.  That  generally  in  a 
quare  impedit^  which  is  a  pofl'cffory  aftion,  the  crown  as  well  as 
the  fubjeft  muft  fhew  a  prefcntation  :  and  though  there  may  be  ? 

cafes,  wherein  it  is  not  required,-  as  being  impolhblc  ;  yet  thofe 
are  confidered  as  exceptions  to  the  general  rule,  and  the  parti- 
cular circumftances  muft  be  (hewn,  to  bring  it  out  of  the  gene- 
ral rule,  and  within  the  exception,  by  counting  on  the  fpecial 
matter.  2.  That  this  is  not  a  commendarn  accipere^  but  a  com- 
mendam  retinere,  3.  That  though  a  commendum  acdpere  docs 
amount  to  a  prefcntation,  yet  a  commendarn  retlnere  docs  not. 
4.  That  if  thcfe  points  are  with  me,  then  it  will  come  to  the 
queftion,  whether  the  joining  iffue  on  the  feifin  alleged  in  the 
count,  and  the  verdidt  finding  the  Queen  to  have  been  fo  feifed, 
does  not  cure  the  defeft  in  the  count  in  not  alleging  the  prefcn- 
tation, which  I  ihail  contend  it  does  not. 

I.  I  am  to  fliew,  that  in  a  quare  impedit  the  crown  as  well  as 
the  fubjcift  muft  fhew  a  prefcntation,  it  being  a  pofiefTory  aftion, 
and  that  though  there  may  be  cafes  wherein  it  is  not  required  as 
being  impoflible,  yet  thefe  are  confidered  as  exceptions  to  the 
general  rule,  and  the  particular  circumftances  muft  be  fhewn, 
to  bring  it  out  of  the  general  rule,  by  counting  on  the  fpecial 
matter.    F.  N.  B.  33  H.  runs  thus :    A  man  fhall  not  have  a  . 
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^uare  impedlt^  if  he  cannot  allege  a  prcfentation  in  himfelf  or  iii 
his  anceftors,  or  in  any  other  perfon  from  whom  he  claims  the 
advowfon,  and  that  in  his  count,  unlefs  in  fome  fpecial  cafe  ; 
as  if  a  man  at  this  day  ereft  a  church  parochial  by  licence  from 
the  King,  which  fhall  be  prefentablc  5  if  he  be  difturbed  to 
prcfent  to  the  fame,  he  fliall  have  a  quare  impedit  without  alleg- 
ing a  prcfentation  in  any  perfon,  and  fliall  count  upon  the  fpe- 
cial matter.  And  under  the  fubfequent  letters  /.  and  K,  he 
puts  two  other  inftances,  in  both  which  the  want  of  alleging 
a  prcfentation  may.be  excufcd  by  counting  upon  the  fpecial 
i'6H.  7.  8.1.  matter.  So  in  iRolL  Ahr.  378./>/.  i.  if  the  King  be  intitled 
to  an  advowfon  by  office,  he  mall  have  a  quare  impedit  without 
a  prcfentation,  for  the  office  puts  the  King  in  pofleffion,  and 
any  one  elfe  out  of  pofleffion.  So  in  />/.  5.  if  the  King  is  feifed 
of  an  advowfon  which  has  been  always  in  proper  ufe,  he  fhall 
have  a  quare  impedit  without  alleging  a  prcfentation.  And  in 
2  RoU.  Ahr,  376.  R'  I.  it  is  faid,  this  writ  is  intirely  in  the 
pdfleffion,  and  the  prefentment  is  the  pofTeffion.  In  Faugh,  53, 
56)  S7«  it  is  held,  that  unlefs  it  be  in  fpecial  cafes,  both  feifm 
and  prcfentation  are  neceffary  to  be  alleged,  and  a  feifin  with- 
out a  prcfentation,  or  a  prcfentation  without  a  feifm,  are  equal- 
ly naught ;  and  the  law  (fays  the  book)  is  the  fame  in  the  cafe 
of  the  King  as  a  fubje<S^.  Agreeable  to  this  is  2  RolL  Abr,  378. 
pL  6.  if  the  King  has  caufe  to  prefent,  by  having  the  temporal- 
ties  of  the  bifliop,  he  fhall  not  have  a  quare  impedit  without  al- 
leging a  prcfentation.  And  in  the  cafe  before  cited,  pi.  5.  it  is 
implied,  that  the  King  muft  make  his  excufe  as  well  as  a  com- 
mon perfon.  The  precedents  of  quare  impedit  brought  by  the 
crown  fall  in  with  this.  Faugh,  53.  Skinn,  651.  Co,  Ent. 
493.  a,  494.  a.  509.  a,  512.  a,  514.  a.  516.  b.  520.  b. 
RojU  505.  a.  528.  a,  528.  h,  529.  b.  530.  a,  b.  531.  j. 
Lutw,  1078,  1083,  1090.  Lev,  Ent,  144.  14  Hen,  4.  36.  b. 
There  are  many  others  in  every  book  of  entries,  under  the  title 
quare  impedit^  all  which  fhew  the  opinions  of  thofe  who  were 
concerned  for  the  crown,  elfe  they  would  never  have  fallen  into  a 
courfe  of  precedents  contrary  to  the  prerogative,  which  in  other 
parts  of  pleading  is  conftantly  maintained.  And  thefe  verify 
what  Lord  Faugh,  57.  fays,  that  the  books  and  precedents  all 
fhew  the  law  to  be  the  fame  in  the  cafe  of  the  King  as  of  a  com- 
mon perfon.  And  no  flrongcr  argument  can  be  brought  to 
prove  it  fo,  than  the  adjudged  cafes  which  are  exceptions  out  of 
the  general  rule ;  which  would  never  have  born  any  debate,  if 
that  fhort  anfwer  could  have  been  given,  that  the  crown  is  in 
no  cafe  obliged  to  allege  a  prcfentation.  And  the  drawer  of 
this  declaration  feemed  to  be  aware  of  this,  and  has  therefore 
fet  forth  the  affair  of  the  commendam^  in  hopes  that  may  amount 
to  an  allegation  of  a  prcfentation.  But  that  I  hope  will  not 
do  when  it  is  confidered, 

2.  What 
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2.  What  fort  of  a  commendam  this  is.  And  I  infift'  it  is  a 
commendam  retinere.  The  words  of  it  are  fo,  that  he  thereby 
became,  capax  reiinere.  This  point  I  believe  will  not  be  di(-. 
puted,  and  therefore  I  (ball  pafs  to  the  third. 

3.  That  though  a  commendam  capere  does  amount  to  a  pre- 
(entation,  yet  a  commendam  retinere  does  not.  Lord  Hob,  143. 
in  the  great  cafe  of  Colt  v.  Glover j  will  not  even  allow  fuch  aa 
inftrument  as  this  to  be  called  a  commendam  ;  he  fays  it  is  only 
a  fiiculty  of  retention  and  continuation  of  the  benefice  in  the 
fame  perfon  and  ftate  wherein  it  was,  notwithftanding  fome-t 
thing  intervening,  as  a  bifhoprick,  or  the  like,  which  without 
fuch  a  faculty  would  have  avoided  it :  fo  a  commendam  it  is  not, 
for  my  own  benefice  cannot  be  commended  unto  me  ;  and  the 
difference  [Hob,  156.)  between  retinere  and  capere  is  no  lefs 
than  holding  what  is  already  my  own,  and  taking  that  which  is 
another  man's.  One  of  the  points  determined  in  the  cafe  of 
thtKing  againft  Z>r.  Birch  was,  that  the  commendam  or  difpen-  L.Raym,23. 
iation  to  hold  the  living  for  fome  time,  was  not  a  prefentation  ; 

but  that  the  crown  fhould  have  its  prerogative  turn  after  the 
difpenfation  expired.  There  is  a  great  deal  of  difference  be- 
tvreen  a  prefentation,  which  muft  be  followed  by  inftitution 
and  ]ndu<^on,  and  this  difpenfation,  which  fuppofes  the  church 
to  be  full  already,  and  prevents  its  becoming  void.  Since 
therefore  here  is  an  attempt  to  (hew  how  the  crown  became 
feifed,  and  that  allegation  does  not  fhew  a  pofleffion,  which 
can  only  be  (hewn  by  a  prefentation ;  there  is  no  room  to  fay, 
tfaat  this  difpenfation  is  fu£icient. 

• 

4.  The  laft  point  to  be  confidered  is,  whether  the  taking 
ifluc  on  the  feifin  alleged  in  the  count,  and  the  verdi'ft  finding 
the  Queen  to  have  been  fo  fcifed,  does  not  cure  the  defedt  in 
the  count  in  not  alleging  a  prefentation.  And  I  ftiall  contend 
it  docs  not.  I  admit  there  have  been  many  cafes,  where  a  ver- 
dift  has  cured  the  want  of  a  material  averment.  But  then 
thofe  cafes  have  been  where  the  iflue  joined  was  fuch  as  necef- 
farily  required  the  proof  of  that  faft,  and  without  which  proof 
the  jury  could  not  have  given  the  verdift.  And  that  i  take  to 
be  the  foundation  of  tliis  healing  quality  in  a  verdift. 

Now  to  confider  the  cafe  as  it  ftands  upon  thefc  plead- 
ings. Two  things  were  neceffary  to  be  alleged,  i.  The  feifirj. 
And  2.  The  prefentation  :  the  hrft  to  fhcw  the  right,  and  the 
fecond  ,the  excrcife  of  it.  Had  both  thcfe  been  alleged,  the 
defendant  would  have  had  an  opportunity  of  traverfmg  either  ; 
and  if  he  could  have  over-thrown  either,  the  crown  could  never 
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have  recovered.  Whichfoever  of  thefe  he  had  tiavcrfed,  the 
proof  muft  neceflarHy  have  been  confined  to  that :  and  in  a 
traverfe  of  the  feifin  there  would  be  no  occafion  to  prove  a  prc- 
fentation ;  becaufc  a  man  may  be  feifed  in  fee  of  an  advowfon^ 
though  he  never  prefented  :  and  in  a  traverfe  of  the  prefenta- 
tion  he  need  only  confine  his  evidence  to  that  matter  of  faft, 
without  meddling  with  the  feifin.  In  Skin,  675.  Lord  Hok 
fays,  the  prefcntment  is  t^ie  proper  matter  to  be  traverfed.  But 
if  this  count  is  good,  it  enables  the  owner  of  the  fee  to  recover 
in  quare  impcdity  thougli  there  never  was  that  pofTeflion  which 
is  neccflary  in  a  poflelfory  a<Sion  ;  for  he  will  allege  no  pre- 
fcntation,  to  give  the  other  an  opportunity  of  denying  it ;  but 
count  only  on  the  feifin,  and  drive  him  to  take  iflue  on  that 
only  ;  and  then  ict  up  the  verdift,  to  cure  the  aftual  want  of 
the  other.  If  the  court  keeps  to  the  effc£t  of  a  verdift,  as  I 
contend,  there  will  then  be  fome  rule  to  go  by  ;  but  if  they 
once  leap  over  thofe  bounds,  it  will  be  hard  to  know  where 
to  ftop.  *  In  Sulk,  662.  the  plaintiff  declared,  that  the  defend- 
ant kept  a  bull,  that  ufcJ  to  run  at  men  ;  but  did  not  fay 
fcienter:  and  held  naugh:  after  a  verdict,  for  the  aftion  lies  not, 
unlefs  th^  inafter  knows  of  this  quality  ;  and  we  cannot  intend 
it  was  proved  at  the  trial,  for  the  plaintiff  need  not  prove  more 
than  is  laid  in  his  declaration.  This  cafe  proves,  that  they 
go  upon  the  prefumption  of  its  being  proved  at  the  trial,  where 
it  is  necefiary  fo  to  be.  i  Sid.  184.  trefpafs  for  taking  a  hook : 
the  defendiint  pleaded,  he  had  a  way  to  a  wood  over  the  land 
of  the  plaintiff,  and  was  ftopt  by  the  plaintiff,  who  flruck  at 
him  with  the  hook,  upon  which  he  took  it  out  of  his  hand : 
they  went  to  iffue  on  the  right  to  the  way,  and  found  for  the 
plaintiff:  and  moved  in  arreft  of  judgment,  that  the  plaintiff 
had  not  fhcwn  the  hook  to  have  been  in  his  pofTeflion :  and 
held  by  all  the  court,  that  if  the  trial  had  been  on  Not  guilty, 
.  it  would  not  have  been  helped,  but  here  the  defendant  had  by 
his  plea  (hewn  it  to  have  been  in  the  plairitifTs  hand,  and  that 
he  took  it  out.  There  is  nothing  of  that  nature  in  our  plea, 
or  that  admits  a  prcfentation  by  the  crown.  The  ifiTue  there- 
fore to  be  ^ried  not  requiring  the  proof  of  a  prefcntation, 
of  its  bejng  admitted  from  the  nature  of  the  ifiTue  ;  I  appre- 
hend the  vt^ant  of  fuch  an  allegation  is  not  cured  by  die  verditSl^ 
but  the  declaration  remains  ftiU  liable  to  that  objection. 

Lord  Hardwcke  delivered  the  refolution  of  the  court. 

In  this  cafe  there  are  three  things  confiderable.  i.  Whether 
It  be  necefTary  to  allege  a  prefcntation.  2.  If  necefiary,  then 
whether  the  co)nimndain  amounts  to  a  prefentation,  or  excufes 
the  want  of  alleging  one.  And  3.  Whether  the  verdi<5t,  which 
finds  that  the  (^een  v/as  feifed  in  fee,  ut  dc  uno  grojjo^  cures  it. 
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Upon  the  two  firft  points  the  opinion  of  the  court  has  been 
already  intimated,  and  there  is  no  occafion  to  fay  much  upon 
them  ;  only  as  it  will  be  a  proper  introdudlion  to  the  laft. 
And  we  are  all  of  opinion,  that  a  prefentation  was  neceflary 
to  be  alleged,  and  the  commendam  will  not  fcrve  the  purpofe  ; 
and  therefore  on  thofe  two  points  the  plaintiff  in  error  is  right : 
but  upon  the  third  point  we  are  of  opinion  with  tlie  defendant 
in  error,  that  the  verdi£t  has  fet  all  right. 

The  authorities  on  which  we  found  our  opinion  on  the  firft 
point  were  cited  at  the  bar  out  of  F,  N.  B.  the  rules  whereof 
arc  the  foundation  of  what  is  delivered  in  Hobart  and  Vaughan^ 
who  arc  the  authors  that  have  entered  the  deepeft  into,  and 
treat  beft  of,  this  fubjedt.  By  them  it  appears,  that  as  to  this 
point  there  is  no  difference  between  the  crown  and  a  fubjeft, 
A  prefentation  makes  a  fee,  and  proves  a  fee.  To  which  I 
may  add,  that  the  law  requires  a  plaintiff  to  Ihew,  coment  his 
feiun  arofe ;  this  being  incorporeal,  and  not  to  be  executed  by 
livery.  Now  a  prefentation  makes  a  feifin,  and  fhews  at  the 
fame  time  how  it  arofc,  and  is  the  proper  evidence  of  it.  5  Co, 
98.  a,  a  prefentation  by  the  grantee  of  the  next  avoidance  avails 
the  grantor,  and  fo  is  the  cafe  put  of  a  feifm  of  fervices  by  a 
g;uardian  or  leffee  for  years.  And  it  appears  by  the  divifions 
€A  RolWs  titles,  2  y^br.  376,  378.  that  he  thought  fo,  for  he 
ipeaks  of  (hewing  a  fcihn  by  prefentation,  Fit%.  ^are  xm- 
ftdit.  171. 

As  to  the  fecond  point,  it  may  be  admitted  without  pre- 
judice to  this  point,  that  a  commendam  capere  amounts  to  a  pre- 
ientation  ;  but  this  certainly  is  not  fuch  a  commendam^  and  fo 
tint  defendant's  counfel  fccmed  to  admit. 

The  third  and  laft  point  is  upon  the  verdift,  and  that  we  all 
drink  has  cured  the  not  adhially  alleging  a  prefentation. 

The  common  learning  is,  that  it  cures  a  title  defeftivcly  fet 
forth,  but  not  a  defe<ftive  title.  The  words  of  the  ftatute 
16  far  17  Car.  2.  f.  8.  are  very  ftrong,  and  on  that  a<a  an  aftual 
amendment  is  never  made,  bdt  the  benefit  of  the  atSl  is  attained 
by  our  over  looking  the  exception. 

I  admit,  that  if  a  title  is  not  implicitly  found,  it  will  be  ill ; 
but  wc  think  the  title  being  found,  which  is  a  feifin,  it  ne- 
ceffarily  follows,  that  a  prefentation  muft  have  been  proved. 
2  Mod.  162.  The  crown  can  only  gain  a  feifin,  as  part  of  the 
ancient  patrimony  of  the  crown,  or  by  a  title  from  a  fubje^l. 
If  the  firft,  (which  is  rather  to  be  prefumed^    then  it   muft 

have 
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have  been  prcfented  to  before,  or  not.  If  prefentcd  to  before,  it 
is  an  adtual  feifin  :  the  crown  cannot  be  ufurped  upon,  or  put 
to  its  writ  of  right.  6  Co.  49.  2  Inft,  357.  Co.  Lit.  344.  b* 
Cro.  yac.  123.  If  there  had  been  no  prefentation  before, 
there  muft  have  been  a  fpecial  cafe  to  have  been  counted  on. 
If  the  crown  derives  ;ts  title  from  a  fubjedt,  it  muft  be  either 
by  ufurpation,  grant,  or  office.  If  by  ufurpation,  that  muft 
have  been  by  a  prefentation.  If  by  grant,  a  prefentation  muft 
have  been  (hewn,  or  a  fpecial  cafe  to  excufe  it.  If  proof  had 
been  given  of  prefenting  the  laft  turn,  that  would  have  been  an 
aftual  feifin.  If  not  the  laft  turn,  then  there  was  a  ufurpa- 
tion, and  the  crown  could  gain  no  feifm,  and  the  verdift  can- 
not be  true.  For  at  common  law  a  ufurpation  was  rather 
ftronger  than  a  difleifm  on  land  ;  for  the  ufurper  gained  the 
poffeflion,  and  left  the  rightful  patron  a  mere  right  :  and  in 
fuch  cafe  nothing  could  pafs  to  the  crown,  either  by  grant  or 
office,  but  a  right  to  maintain  a  writ  of  right,  and  not  a 
quore  impedtt.  An  advowfon  appendant  may  be  gained  by  feifin 
of  the  manor ;  but  an  advowfon  in  grofs  cannot  be  acquired, 
without  that  which  is  an  adhiai  feifin.  10  i/.  7.  27.  />/•  7* 
I  Leon.  154.      I  Mod.  281* 

The  ufe  of  thefe  cafes  is,  that  if  the  prefentment  admits  the 
feifin  in  grofs  ;  it  is  to  a  common  intent  included  in  the  ver- 
4i£t,  and  this  will  only  be  a  title  defeftively  fet  forth  ;  in  which 
cafe  according  to  Hale,^  i  Fen.  122.  the  court  will  intend  any 
thing  to  make  it  good.  Here  needs  no  intendment,  for  it  was 
pf  neceftity  to  have  been  proved,  i  Sid.  218.  is  a  very  ftrong 
cafe  for  this  purpofc. 

If  the  true  ground  be,  that  it  is  only  to  fhew,  content  he  was 
feifed  ;  it  is  one  of  the  leaft  defects  a  verdict  can  cure,  becaufe 
the  exiftence  of  the  thing  is  admitted,  and  the  doubt  only 
upon  the  manner  of  it.  An  heir  muft  fhew  content  heir ;  but 
if  he  does  not,  and  the  other  does  not  demur,  the  finding  him 
Jieir  will  cure  it.      i  Lev.  190. 

We  are  all  therefore  of  opinion,  that  though  this  would  have 
been  ill  on  demurrer,  yet  it  is  now  cured  by  the  vcrdi£t  j  an(l 
therefore  the  judgment  muft  be  affirmed. 
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Philip  Lord  Hardwicke,  Chief  Jujlice^ 
Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn,  Knf,        ^Jufiices, 
William  Lee,  E/q; 

John  Willes,  Efq;  Attorney  General, 
Dudley  Ryder,  JE^j  Solicitor  General. 


?age,  Knt.  T 

Probyn,  Knt.        >JuJiii 

■,  EfQi  i 


Pew  verjus  Crefwell   ct    al'.   Churchwardens   of  St. 

Mary  Rothcrhithe.  , 

PEW  WTiS  libelled  againft  in  the  fpiritual  court  for  a  nu^  Bounds  of  the 
fance  and  incroachment  on  the  church-yard ;  to  which  church-yard  not 
he  pleaded,  that  he  was  the  owner  of  four   tenements,  fp^^ituaOcourt. 
which  formerly  ftood  on  the  ground  in  queftion,  and  that  his 
prefent  building  was  upon  the  old  foundation,    and  did  not 
projedt  further.     And  this  not  being  a  matter  properly  triable 
there,  a  prohibition  was  granted;  for  though  interrupting  the 
life  of  a  church-yard,   as  a  church-yard,  is  properly  cogniz- 
able in  the  ecclefiaftical  court :    yet  the  bounds  of  it,  which 
is  matter  of  freehold,  ought  not  to  be  determined  there.     Vidi 
F.  N.  B.  51.  J.      2  Roll.  Abr.  137.    />/.  4.     i  R%U^  Rep.  12. 
iido.  413.     I  Sid.  Butler  v.  Tebnan* 


Dominus  Rex  verfus  Eafman. 

AN  order  was  made  at  the  feilions,  for  difcharging  an  ap-  Apprentice  em- 
prentice  ;  the  mafter  having  ufed  him  unkindly,  and  re-  "J^j^^tjfoljf*'^' 
fufing  to  provide  for  and  entertain  him.  Et  per  curktm.  This  pcaranceorfum- 
order  muft  be  quaihedi  not  for  want  of  ^  original  jurifdi£tion  in  <non>  o^  the 

'  the  ™'^"' 
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the  feffions,  which  has  been  often  alloweJ  them  ;  but  bccaufe  it 

does  not  appear  the  maftcr  was  prefent  or  fummoned,  which  it 

Ufing  hira  un.    ^^  P^ain  the  aft  intended  he  fliould  be.     Befides,  there  is  another 

kindly  is  not     ftiult,  which  js,  that  the   reafon  given   in  the  order  is  not  a 

iuffiueut.  ground  for  their  proceedings;  for  there   is  a    power  to  oblige 

the  mafter  to  receive  and  entertain  him,  and  ufmg  him  un- 
kindly is  too  loofe,  f^ide  Trin.  iz  Geo.  i.  Rex  v.  Daviey 
antCy  704. 

Between   the  Pariflies  of  Whaddington  and  Tcdford   in  Lin- 

colnihire. 

9  G.  c.  7.  /^  N  a  fpecial  order  of  feffions,  it  was  ftated,  that  the  pauper 
Theughpartof  \J  con traded  for  the  purchafe  of  ahoufc  in  Whaddhwioji  for 

the  purchafe  fi«if  ri.  11  •• 

money  is  ad-  39 '•  ^^^d  paid  g /.  out  of  his  own  money,  and  the  remaining 
vanccdbyano-  ^0 /.  was  by  his  ordcr  paid  by  another  pcrfon,  to  whom  the 
there  15*00  fraud  prcmifles  Were  mortgaged  for  it :  that  the  pauper  had  lived  upon 
a  fetticmcat  it  four  years,  when  the  mortgage  was  foreclofed,  and  he 
may  be  gained  turned  out :  and  the  queftlon  being,  whether  he  had  gained 
aW/cafia^y!  ^  fettlement  hereby,  the  feffions  adjudge  that  this  was  a 
pi.  164.  Bur.  fraudulent  purchafe,  and  confequently  no  fettlement  gained 
5ctti.  Caf.  57.    thereby. 

Sed  per  curiam^  The  order  muft  be  quafhcd  :  the  purchafe 
money  by  9  Geo.  1.  c,  j.  need  only  be  30  /.  and  the  advancing 
the  money  by  another  makes  no  alteration.  And  the  fa6t  be- 
ing fpecially  ttated,  we  can  judge  as  well  as  the  feffions,  whe- 
ther it  be  fraudulent  or  not.  The  circumftancc  of  his  con- 
tinuing four  years  oufts  all  prefuAiption  of  fraud. 

Between  the  Pariflies  of  St.  Maurice  and  St.  Mary  Calender 

in  Winchefter, 

Bxecating  office  T  T  PO  N  a  fpecial  order  of  feffions,  it  was  held,  ''  that  exc- 
©»  conilabie  fct-  ^^  cuting  the  office  of  conftable,  in  the  city  at  large,  gave 
m^nrAmrlVi  ^  certificate-man  a  fettlement  in  thatparifli  where  he  inhabit- 
544.  2  Sef.Caf.  ed ;  though  he  was  appointed  by  the  corporation  in  general, 
3**'  P^'  3i5«  and  adted  through  all  the  pariflies  in  the  city :  for  he  executes 
»7.%cc2*Bur.*  ^^  annual  office  in  the  parifli,  which  are  the  words  of  the 
Hep.  12S2.         ftatute. 


Jenkins 
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Jenkins  verfus  Bates. 

TftE  plaintiflF  in  error  married,  whereby  her  writ  abat-  "Where  error  a. 
cd ;  and  this  being  by  her  own  asii,  and  not  the  a6l  of  ^^^^^  parV^e- 
God,  the  court  gave  leave  to  the  defendant  to  take  out  cxe-  cution  fliall  go. 
cution,  without  giving  time  to  the  plaintiff  to  bring  any  writ 
of  error  coram  vobis. 


Bourn  verfus  Mattaire. 

IN  replevin,  it  was  held  to  be  certain  enough,  being  for  14  Replevin  for 
ikimmers  and  ladles,  without  faying  how  many  of  each.  ^  udUtT^^n^^ 

m  enough. 
^'4  Bac.  Abr, 

Dominus  Rex  verfus  Francis  et  al\  ^^^' 

THE  defendants  were  indifted  at  the  aflizes  in  5fl/n/ryJ/-  A  taking  In  the 
Jhire^  for  that  they  felonioufly  made  an  affault  on  Samuel  J^n'^'^Jro^  ^1,^ 
Cox  in  the  King's  highway,  and  put  him  in  fear,  and  9/.  in  perfon and  feio- 
moncy  from  the  perfon  of  Cox  did  take,  ftcal  and  carry  away.  «y»  *>"^  /«  ^pc- 
Upon  Not  guilty  pleaded  by  all  the  defendants,  the  jury  find  muft'bc^^Mpr^fly 
this  fpecial  verdict :  found  that  t]ic 

party  robbed 

That  Samuel  Cox   travelling  on   horfeback   on  the  King's  ^  uking^^ 
highway  to  Somerton  fair,  on  a  place  called  King^s  down  hill  in  Com.  Rep.  ^^%. 
the  county  of  Somerfety  faw  all  the  prifoners  in  company  toge-  ^qJ'^^I^^ 
ther,  one  of  whom  was  then  lying  on  the  ground  :  that  Cox  Hardw.  n^. 
pafled  by  them,  and  one  of  them  (but  which  the  jury  do  not  Foil.  Cr.  Law, 
know)  called  to  Coxy  and  dcfired  him  to  change  half  a  crown,  **  ' 
that  they  might  give  fomething  to  a  poor  Scotchman  then  lying 
on  the  ground,  who  was  one  of  the  prifoners.     Cox  came  back, 
and  putting  his  hand  in  his  pocket  to  pull  out  his  money  in 
order   to  give  them    change,   as  they  defired,  he  pulled  out 
four  moidores  and  a  Portugal  piece,  value  3  A   12  J.  and  hav- 
ing the  pieces  of  gold  in  his  hand,  John  Francis,  one  of  the 
prifoners,  gently  ftruck  Cox^s  hand,  in  which  he  held  the  gold, 
by  means  whereof  the  gold  fell  on  the  ground  :  that  there- 
upon Cox  got  off  from  his  horfe,  and  faid  to  the  prifoners,  that 
he  would  not  lofe  his  money  fo ;  and  the  faid  Cox  then  and 
there  offering  to  take  up  the  pieces  of  gold,  which  were  then 
upon  the  ground,  and  in  Cox^s  prefeiicc ;  the  prifoners  then 
and  there  fwore,  tl^at  if  he  touched  the  pieces  of  gold,  they 
would  knock  his  brains  out ;  whereby  he  was   then  and  there 
put  in  bodily  fear  of  his  life,  and  then  and  there  defifted  from- 
VJking  up  the  pieces  of  gold.     That  the  prifoners  then  and 
there  immediately  took  up  the  gold,  and  got  on  their  horfes, 
and  rode  off  with  the  gold  -,  that  Cox  immediately  thereupon 

purlued 
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purfued  them,  and  rode  after  them  for  about  half  a  mile  ;  and 
then  the  prifoners  ftruck  him  and  his  horfe,  and  fwore  that  if 
he  purfued  them  any  farther,  they  would  kill  him ;  by  rcafon 
of  which  menace  he  was  afraid  to  continue  his  purfuit  any  far- 
ther} but  whether  upon  the  whole  matter  the  prifoners  arc 
guilty  of  the  felony  and  robbery  charged  on  them,  the  jury 
doubt,  and  pray  the  advice  of  the  court.     Et  ft^  iffc. 

This  fpecial  verdift  and  the  prifoners  were  removed  into 
the  King's  Bench,  where  it  was  twice  argued  at  the  bar. 
And  upon  the  firft  argument  the  only  queftion  was,  whether  a 
taking  in  the  prcfence  be  in  point  of  law  a  taking  from  the 
perfon,  and  it  was  unanimoufly  determined  that  it  was. 

But  then  a  doubt  arofe  (which  occafioned  the  fecond  argu- 
ment) whether  it  was  fufficiently  found  to  have  been  taken  in 
the  prefence  of  Coxy  it  not  being  faid  fo  in  exprefs  words  :  and 
after  it  had  been  argued  in  B.  R.  upon  this  point,  it  was  or- 
dered to  be  argued  again  at  Serjeant-Inn  hall  before  all  the 
Judges  of  Englandy  where  I  attended  on  behalf  of  the  prifoners 
againft  Mr.  Hujfey  \  who  argued  for  the  King,  and  inAfted 
that  here  was  fufficient  found  to  conftitute  the  crime  of  rob- 
bery, it  being  found  that  Cox  was  put  in  fear,  and  that  the 
money  was  in  his  pofleffion,  till  one  of  the  prifoners  ftruck  it 
out  of  his  hand ;  and  the  finding  that  the  prifoners  immediately 
took  it  up,  excludes  all  poHibility  of  mefne  a6ls,  fuch  as  Cox^s 
going  away  before  they  took  it  up  ;  and  that  to  excufe  them  it 
fhould  have  been  exprefly  found,  that  Cox  did  go  away  before 
the  money  was  taken  up. 

Strange  contra.  I  fhall  not  difpute  but  that  a  taking  in  the 
prefence  is  a  taking  from  the  perfon,  and  confequently  a  rob- 
bery, where  it  is  accompanied  with  the  other  neceflary  circum- 
ftances.  But  the  queftion  here  is,  whether  this  is  found  to 
be  a  taking  in  the  prefence  of  Cox,  It  is  unneceflary  to  cite 
cafes,  to  prove  that  on  thefe  vcrdidls  nothing  is  to  be  intend- 
ed :  Judges  have  always  guarded  againft  that  with  great  cau- 
tion. It  has  gone  fo  far,  that  where  it  ftands  indifferent 
which  way  the  fa£t  is  to  be  taken,  the  turn  of  the  fcale  is 
never  given  againft  the  prifoncr.  And  therefore  in  Keat^s  cafe, 
5  Mod,  287.  Skin,  666.  where  on  an  indidlment  for  killing  his 
gardener  the  jury  found  that  the  mafter  ftruck  the  gardener,  and 
the  gardener  ftruck  the  mafter,  and  the  mafter  gave  him  a  mortal 
wound  J  the  Judges  would  not  determine  that  the  mafter 
ilruck  firft,  fo  as  to  make  it  murder :  and  yet  from  the 
manner  of  finding  any  one  would  be  led  to  colleft,  that 
the  firft  blow  was  given  by  the  mafter.  It  muft  be  agreed 
that  here  is    no   finding   in  exprefs  words,   that  the  taking 

I  was 
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Was  m  his  prefence.  But  it  is  contended  that  here  Is  that  which 
is  tantamount.  Now  I  infift,  that  how  great  room  foever  } 
here  is  to  infer  the  prefence  of  Cox  ;  yet  it  not  being  found  as  a 
fzSt^  that  he  was  prefent  at  the  taking  up  the  money,  and  that 
being  a  circumftance  material  to  conftitute  it  a  robbery,  the 
prifoners  muft  be  difcharged. 

In  the  a3s  found  there  muft  neceflarily  be  a  priority  and 
pofteriority  in  time.  Cox  got  off  from  his  horfe,  offered  to 
take  up  the  money,  was  threatened  and  put  in  fear,  and  then 
and  there  deiifted  from  taking  up  the  gold.  The  manner  of 
this  deiifting  is  not  found,  and  therefore  may  naturally  be  in- 
ferred to  be  by  going  away. 

The  next  hA  found  is,  that  the  prifoners  then  and  there 
immediately  took  up  the  gold,  got  upon  their  horfes,  and  rode 
off.     Immediately  muft  mean,  that  the  next  thing  done  after 
Cox's  defifting,  was  the  prifoner's  taking  up  the  money,  but  this 
does  not  determine  howfoo^i  that  was  after  the  defifting.  Confider 
it  as  oppofed  to  the  word  mediately^  and  it  will  (hew  this  to  be 
a  right  conftru(Stion.     It  is  not  found  when  Cox  got  upon  his 
horfe,  or  whether  he  had  his  horfe  in  his  hand,  or  it  was  ftand- 
ing  at  a  diftance.     It  is  faid  he  inmediately  purfued  them,  by 
riding  after  them  ;  this  (hews  that  immediately  does  not  in  this 
verdid  mean  the  fame  as  eo  injlante^  for  Cox  muft  have  had  time 
to  mount,  and  obferve  which  way  they  went,  before  he  could 
purfue.     The  Latin  word  immediate  is  not  only  rendered  imme^ 
diately^  but  Mo  forthwith^  and  by  and  by^  and  in  writs  that  are 
returnable  immediate  it  means  as  foon  as  may  conveniently  be, 
and  without  delay.     If  it  ftood  upon  the  words  then  and  there 
only,  the  legal  operation  of  them  is  always  taken  to  denote  the 
fame  day  and  place,  for  a  venue ;  fo  that  to  make  this  good 
the  whole  reliance  muft  be  upon  the  word  immediately.   It  is  not 
found,  that  Cox  fo  much  as  knew  they  had  taken  up  the  money, 
for  the  words  that  he  would  not  lofe  his  money  fo^  refer  to  the 
ftriking  it  gently  out  of  his  hand,  whereby  it  fell  to  the  ground. 
When  he  remounted  and  purfued,  he  did  not  declare  it  was 
becaufe  he  would  not  lofe  his  money,  but  he  might  purfue  them 
on  account  of  the  alTault  in  ftriking  his  hand.     All  the  authors 
who  hold  taking  in  the  prefence  to  be  a  taking  from  the  per^- 
fon,  fpeak  of  it  as  a  taking  openly,  and  before  his  face.    Stanf, 
27.  H.P.  C  73.     3  InJL  6g.     Hawk,  96.     Stt,  156.     Now 
no  body  can  fay,  but  that  on  this  finding  it  is  poffible  the  mo- 
ney might  not  be  taken  up  in  the  prefence  of  Cox ;  and  if  there 
is  but  a  bare  poffibility  of  that,  his  prefence  is  not  to  be  in- 
ferred.    In  the  cafe  of  Mr.  Huggins  it  was  attempted  to  infer 
his  confent  to  the  durefs  of  Arne  from  circumftances  found  in 
the  verdift ;  but  the  court  faid,  though  there  was  ever  fo  ftrong 
an  evidence  of  confent,  yet  confent  was  a  fail,  and  they  could 
not  judge  on  evidence  of  a  fadt.     Whether  this  was  taken  up 

in 
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in  Cox^s  prcfence  is  a  fafl:,  and  I  admit  there  is  ftrong  pfc- 
fumption  of  it,  and  that  a  man  muft  be  acquainted  with  the  laud-* 
able  exa£tnef$  required  in  thefc  proceedings,  to  ftart  fuch  an 
objeftion  on  this  verdift.  But  to  one  acquainted  with  the 
nature  of  them,  and  the  averfion  Judges  have  always  fhewn  to 
infer  fafts  from  evidence,  I  apprehend  the  objeftion  muft  have 
\great  weight. 

Suppofing  it  therefore  uncertain,  whether  this  taking  was  in 
the  prefence  of  Cox  or  not ;  I  apprehend  there  can  be  no  doubt^ 
but  that  the  court  muft  give  judgment  for  the  prifoners.  That 
is,  they  muft  give  fuch  a  judgment  as  the  law  would  warrant,  if 
it  it  had  been  found,  that  the  taking  was  not  in  Cox^s  prefence: 
and  that  is,  that  the  prifoners  are  not  guilty  on  this  indictment. 

It  would  have  been  a  circumftance  very  material  in  the  cafe 
of  Plummer  (Kelyng  1 1  ij  to  have  found  that  the  fuzee  was  dif- 
charged  againjl  the  King's  officers  ;  but  the  jury  were  filent  as 
to  that,  and  the  court  faid  they  could  not  take  the  fadl  to  be 
fo  on  bare  evidence  of  the  fadt,  but  proceeded  to  give  judg- 
ment, as  if  the  fuzee  had  not  been  difchargcd  againft  the  King's 
officers,  without  fending  it  back   to  the  jury  to  find  it  pofi- 
tively  one  way  or   the  other.      So  in  the  cafe  of  Mejfenger 
et  aV  (Kelyng  ^(j,)  who    were   indifted   for    high,  treafon   in 
aflembling  and  pulling  down  bawdy-houfes,   the  verdiil  was 
iilent  as  to  Green  and  Bedell^  whether  they  were  aiding  and 
affifting ;  and  this,  fays  Kelyng^  being  a  matter  of  fa<9:,  which 
ought  to  be  cxprefsly  found  by  the  jury,  and  not  left  to  the 
court  upon  any  colourable  implication  from  their  being  prc- 
fent,  they  two  were  difcharged,  without  fending  it  back  to  the 
jury  for  their  further  opinion  as  to  the  faft.     In  Kelyng  66.  on 
a  fpecial  verdift  it  was  found,  that  Tlwmpfon  and  his  wife  were 
fighting,  and  Dawes  endeavouring  to  part  them  was  killed  by 
Thomffon  j  and  it  not  being  found  that  Tlwmffon  knew  Dawes 
only  intended  to  part  them,  it   was  held  manflaughter,  with- 
out fending  it  back  to'  the  jury  to  be  certified  of  his  know- 
ledge.   Keat\  cafe  before  cited  was  fo  incertain,  that  the  court 
could  not  determine  who  ftruck  firft  ;  and  yet  Holt  Chief  Jus- 
tice was  fo  averfe  to  a  venire  facias  de  novo^  that  he  took  excep- 
tion to  the  indictment,  and  it  was  quaftied.     And  after  tl^s^ 
was  the  cafe  of  Plummer^  where  Holt  could  not  find  a  flaw  in 
the  indictment,  and  fo  the  verdiCt  ftood.  The  cafe  of  Mr.  Hug'^ 
gins  is  not  a  direCt  authority,  becaufe  the  Judges  faid  there  was 
no  incertainty :  but  it  plainly  appeared,  what  their  judgment 
would  have  been,  if  they  had  thought  the  vcrdiCt  incertain.    In 
that  cafe  it  was  found,  that  Huggins  was  once  prefent  at  the 
room,  and  faw  Arne  under  the  durefs  et  adtunc  et  ibidem  Jeiffum 
averiity  anglice  turned  away^  and  that  Barnes^  eodem  tempore  qu§ 
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frae^  J*  Huggtns  feiffum  Jic  ut  fratfertur  avertebat^  locked  the 
door.  Now  ioJiin  tempore  is-  ftronger  than  immcajatc^  and  yet 
in  idiat  yafe  the  court  would  not  confidcr  this  as  a  Ihutting  up 
Ante  with  the  confent  of-HugginSy  there  being  a  J)ofiibility  that 
the  door  might  be  locked  by  Barnes^  and  he  not  know  it.  It 
was  there  found,  that  he  faw  him  fub  duritia  imprifonamenti. 
ittitis ;  and  yet  the  court  would  not  infer  his  knowledge  of  the 
circiimftances  from  thence.  Ih  the  prcfcnt  cafe  it  is  confider- 
able,  that  here  is  a  poffibilit)',  the  prifoners  may  be  innocent 
of  a  roBbery.  The  court  are  not  to  judge  on  probabilities, 
but  pofitive  fadts.  It  is  not  pofitively  found,  that  the  taking 
up  was  in  Gox^s  prefence.  And  therefore  I  hope  the  prifoners 
Ihall  be  difcharged. 

After  this  argument  the  Judges  took  time  to  confider  It. 
And  this  term  the  Chief  Juftice  declared,  that  all  the  Judges, 
except  Cartevy  Comyns  and  Tbompforij  who  only  doubted,  were 
of  opinion,  that  the  fa<Sl  of  Cox^s  prefence  at  the  taking  was  not 
fufl^ciently  found,  though  there  fcems  to  have  been  evidence 
enough  to  warrant  kich  a  finding.  That  the  whole  refted  on 
the  word  immediately ^  then  and  there  ferving  only  for  a  venue^ 
and  immediately  was  a  word  too  loofe  and  uncertain.  In  Stephens* s 
TThifaurus  it  is  rendered  cito  and  ceUrttcr  ;  in  Cuwper^  by  and  by ;  ^ 
and  in  other  diftionarics^/  dilatione  and  prefently.  In  legal  pro-  a  Lev.  75. 
ceedings  it  does  not  exclude  all  mcfjie  times  and  "tnefne  adts.  In  p'^"'  ^*  ^''* 
Oneby^s  verdift  it  is  ufed  five  times  to  dlfFcrent  purpofes. 
\nMawgridge*s  twice.  On  the  ftatutc  27  Eliz.  c.  13.  §  11. 
the  notice  for  hue  and  cry  muft  be  in  convenient  time ;  and 
yet  on  declaring  you  aver  that  it  was  imme2llatcy  which  is  Tup- 
ported  by  prqpf  of  a  convenient  time.  The  cafes  cited  fliew, 
how  nice  the  Judges  have  always  been ;  and  therefore,  as  here 
wants  one  neceffary  ingredient  to  make  it  a  robbery,  the  prifon- 
ers muft  be  difcharged  from  this  indictment. 

However  we  all  think  this  a  grand  larceny,  and  therefore  can-  whf  n  en  argu- 
not  difcharge  their  perfons.     But  as  we  cannot  give  judgment  irgafneciaiver- 
for  a  larceny,  there  muft  be  a  new  indictment  j  for  v/c  arc  con-  'l,'.?,^^^-^  V^^l^ 
-fined  to  the  doubt  of  the  jury,  whether  this  be  a*  taking  from  the  df-nnints 
the  perfon  of  Cox.  '  ^""^  £  ^Ji^  o*"  a 

Iffh  c:i;r.r,  the 

They  muft  be  remanded  to  SomerfetJi)lre.     We  difcharged  difcharg:  ihem. 
^  Burridge  the  other  day,  becaufe  there  no  fpecics  of  felony 
'was  found. 


•  3  P.  Wil.  Rep.  439.    a  S»fi  Caf.  264.  pi.  173. 
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Trinity  Term 
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Philip  Z^ri/ Hard wickc.  Chief  ^ujiice. 

Sir  Francis  Page,  Knf.  "i 

Sir  Edmund  Probyn,  Knt.  >jHftices. 

William  Lcc,  E/q;  j 

John  Willes,  JE//5  Attorttty  General. 
Dudley  Ryder,  Efq^  Solicitor  General. 


Maundy  verjus  Maundy. 

Byadevifcof  ^^^^^^  ^  fpccial  verdid  in  cjcftment  for  houfcs  in  Red^Uon* 

ground  rents  on  f       Mjquare^  it  was  found,  that  f^/ntris  Maundy  being  feifed  of 

thctevM^ott'^  ^^""^  '^^  rererfion  in  fee  of  the  houfes,  which  were  of  the 

p*(rcs.  value  of  260  /.  per  annuniy  but  then  let  out  on  leafe  for  fixty 

Fitigib.  70.  years  at  22/.  per  annum  called  a  ground  rent,  and  having  feveral 

a88*s.  c.  in  ^^"^  ^^^  daughters,  made  his  will  in  April  1696,  in  this  man- 

C.  B.  •  ner,  **  In  refpeft  to  niy  worldly  cftatc  wherewith  it  hath  plcafed 

J  Barnard.  K,B.  4*  Qq^  ^^  felefs  me,  I  difpofc  of  it  as  follows.     To  my  fon 

soa.  Cal. temp.   ,.     r-k      -  t  i     •  1  *  c  j  >>  1  •     11 

Hardw.  142.  Daniel  1  give  4/.  per  annum  of  my  ground  rent :      and  in  ukc 

manner  he  parcels  out  the  whole  22  /.  to  his  children  (except 
the  eldcft)  **  bis,,  her,  and  their  heirs  and  ailigns  for  ever  \ 
**  but  as  to  Ventris^  my  eldeft  and  und utiful  fon,  I  give  him, 
*'  in  hopes  he  may  reform,  5  /.  psr  anmtm  due  on  blank  tickets 
**  in  the  million  lottery.  Apd  if  any  of  my  other  children  die, 
"  their  legacy  to  go  to  the  furvivor,  my  faid  undutiful  fon  ex- 
**  cepted,  who  is  to  have  no  fhare  or  part  thereof,  nor  no  more 
**  fhare  or  portion  than  I  have  before  ijiven  him.*" 

Tiic 
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The  building  leafes  being  expired,  the  heir  of  Fentris  the 
rideft  fon  brought  an  ejedlment,  infifting  that  the  rcverfion  was 
undifpofed  of ;  and  that  however  ftrong  the  intention  to  dif- 
inherit  the  eldeft  fon  appeared,  yet  if  it  is  undifpofed  of,  be 
muft  have  it.  But  upon  argument  in  C  B*  judgment  was 
given  againft  him  in  favour  of  the  devifees,  and  now  that  judg* 
ment  was  affirmed  in  B.  R. 

1.  Becaufe  the  intention  to  pafs  all  his  eftate  was  plain  from 
the  introductory  part,  where  he  declares  his  will  was  in  refpedt 
of  all  his  worldly  eftate,  and  that  part  where  he  fays  what  his 
eldeft  fon  fliall  nave,  and  no  more. 

2.  The  limitation  is  to  the  younger  cbiildren  and  their  heirs ; 
which  cannot  take  efFeS,  if  their  intereft  is  only  dqring  the 
continuance  of  the  rent.  And  nothing  is  more  common,  than 
for  people  to  fpeak  of  their  ground  rents,  when  they  mean  the 
houfes  and  lands  out  of  which  they  iflue. 

3.  The  cafe  of  Kerry  v.  Dahick  in  Mo.  64.0.  is  exprefs  in 
point ;  and  though  in  that  cafe  it  is  faid,  the  defendant  'was 
advifed  to  bring  a  writ  of  error,  yet  that  does  not  impeach  its 
authority.. 


Valentine  verfus  Fawcett. 

THE  defendant  was   an  overfeer  of  the   poor,  and  was  Writ  of  Inquiry 
fued  for  what  he  did  in  execution  of  his  office ;  and  on  ajwlc<*  *  n-ifl^* 
the  trial  a  verdi£t  was  given  for  him,  and  the  ftatute  43  EU%.  mtti?**of'^di.* 
r.  2.  faying,  that  he  fhall  recover  treble  damages  by  reafon  of  ina^u. 
his  wrongful  vexation,    with  his  cofts,  to  be  affeflcd  by  the  ^^  ^""Pj 
ikme  jury,  or  writ  to  inquire  of  the  damages,  as  the  fame  fhall 
require;    he  now  moved  for  a  writ  of  inquiry:  which  was 
oppofed,  for  that  it  could  only  iflue  when  the  plaintiff  was 
nonfuit,  after  which  the  fame  jury  could  not  go  on ;  whereas 
here  the  plaintiff  appeared,  and  a  verdict  was  given. 

But  the  court  held  the  writ  of  inquiry  (hould  ifTue.     Fidi 
11  Co.  Qjeney%  cafe,  Carth.  362.     Salk.  205.     5  Mod.  ili. 
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Philip  i^ri/ Hard wicke.   Chief  Jujlice. 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn,  Knt. 
William  Lee,  Efq*, 

John  Willes,  Efqi  Attorney  General. 
Dudley  Ryder,  Efqi  Solicitor  General. 


Kjujiices. 


Marfliam  verfus  Gibbs. 

Not  guUty  la  r  ■  ^  O  Not  guilty  in  ajfumpftt  the  plaintiff  demurred.  Et 
Mffum^ty  ill  on  I  p^  curiam^  Though  it  would  be  good  after  a  verdift, 
Bath.  Tri.  at  X^t  it  is  ill  OH  demurrer,  and  the  plaintiff  had  judg- 

N*u  Pri.  140.      mcnt.      I   Lev^  142.     N<yfs  Rep,  56.     Brownl.   8.      AL   77. 

Com,  Rep.  10.     Comi*  379,  380.    Carth,  371.    Lord  Ray m,  i^^* 

Cr.  Eh  470.  pL  29-     Sid.  236.  pi  3.     2  Barnes  252,  253. 

.  ... 

«  • 

Between  the  Pariflies  of  Syford  and  Caftle  Church. 

Going  away  11  /^^  ^  fpccial  order  of  feflions,  it  was  ftated,  that  XhQ  pau- 
days  before  the  \^_^.  per  was  hired  for  a  year,  which  he  fcrved  till  the  laft 
pretclts^fcttYc.  ^'^^^ve  days,  when  he  went  away  without  the  mafter's  leave, 
mcnt.  and  ftaid  till  after  the  year  was  up,  when  he  returned  for  his 

Fur.  Settl.  Caf.  cloaths,  and  was  paid  the  whole  year's  wages.  And  on  con- 
Rep.  371.  ^^'  federation,  that  if  they  once  allowed  this  abfcnce  for  twxlve 
a  Bur.  Kcp.  days  at  the  end  of  the  year  (which  differed  from  an  abfcnce 
^^•S-  in  the  middle  of  the  year,  wiich   was   purged  by  taking   him 

again)  they  fliould  not  know  where  to  flop  j  it  was  determin- 
ed that  he  gained  no  fcttlcment. 

2  Dominus 
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Dominus  Rex  verfus  Epifcopum  Litchfield  and  Coventry. 

A     Mandamus  iffued  to  the  biihc^,  to  grant  a  licence  to  The  biAnp  may 
RuOrworih  a  clergyman,  who  was  nominated  ufher  of  ^  ,5»kc  time  to 
'  ^J  .        ,  .  mqiurc  into  the 

free  grammar  fchool  within  his  dioccfe  ;  to  which  he  returned,  chira^cr  of  one 
that  a  caveat  had  been  entered  by  fomeof  the  principal  iiiha-  -^^c^cd  fchod- 
bitants  of  the  place,  with  art'fcles  annexed,  accufing  him  of  JJ^^^^^I*^^^* 
drinking,  incontincncy,  and  ncgleS  of  preaching  andrcading -2  Barnard.  365. 
prajrers  ;  and  that  the  caveat  being  warnedfhe  was  procccdiog  ^"^f; 
to  inquire  into  the  truth  of  thefc  things,  when  the  mwidantus  pj.  ^^%y  ''' 
came,  and  therefore  he  had  fufpended  thelicenfmg  him.         . .  Aadr.  367. 

And  without  entering  much  into  the  arguments,  whether 
the  bifhop  had  the  power  of  licenfing  ;  the  court  held,  that  the 
return  (hould  be  allowed  as  a  temporary  cxcufe.  For  though 
the  sdS^  of  uniformity  obliges  them  only  to  aiTentto  andfubfcribc 
the  4^ciaration>  yet  it  adds  according  to  the  laws  and  Jlaiutes  of 
this,  reaJm^  which  prcfu|>pofes  fome  neccflary  qualifications, 
which  it  is  rcafonable  ihould  b^  examined  ir4to. 


Goodtitle  verfus  Thruftoiit.  .  ^ 

IN  ejeftment  on  dcmife  of  lord  Gower^  it  was  held  nocaufe'  ^,     ^,   , 
of  *  challenge,  that  a  knight  was  not  returned  on  the  jury,  icflbrbapccr 
according  to  the  cafe  of  Holbourn  v.  Kingflon  in  the  Houfe  of  ^^^^  ^^^^  ^^  no 

Lords.  knight  returned 

CD  the  jury, 
cited  by  Andr.  133.     3  Bac.  Abr.  152.     •  N*  B.  This  challenge  Is  taken  away  by   24 Geo.  2.  c.i8. 


Dominus  Rex  verfus  Inhabitantes  Bovington  in  Hcrtfordfhirc. 

IT  was  held,  that  payment  to  the  poor  does  not  give  a  fettle-*  P^yi'g  gWe»no 
ment,  uiildls  the  party  was  rated :  for  the  rating  is  the  slA  fcuUmcut  ii  not 
of  the  parifh,  and  not  the  other.     And  the  fettlement  arifes  a^'seif.Caf.  134, 
from  the  pariih's  giving  that  evidence  of  their  being  fatisfied  of  ^7^ 
his-  ability. 

Franklin  verfus  Reeve. 

E^  RROR  on  a  judgment  e  C.  B,  m  trcfpafs,  where  after  The  recital  ofl 
y  recital  of  the  writ,  the  plaintiff^  counted  for  taking  and  thcwrlcmuyaid 
carrying  away  feveral  loads  of  dung  and  foil,  without  faying  "  «*<'^'^^^  »n  tl»e 
ipjiiis   querentis.      And   after   verdi£t,    that  was  objected,   and  Ca'rr^cmp. 
held  that  this  was  fuch  a  dcfcft  of  title  in  the  count,  as  could  Hardw.  n'g. 

^  U  ?  njt  ^}}^  ^"  ^"^••' 

•^  *f  2«4. 
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not  be  aided  by  the  verdi£l ;  which  aids  not  a  defe£Uve  title, 
but  only  a  title  defeflively  fet  forth. 

But  though  the  count  was  held  ill,  yet  the  court  thought  it 
might  be  made  good  by  the  recital  of  the  writ,  which  had 
{hewn  them  to  be  the  dung  and  foil  of  the  plaintiff,  and  was  to 
be  taken  as  part  of  the  declaration,  according  to  the  cafes  in 
Cro.  Jac.  536.  I  Sid.  150,  187.  i  Ktb.  699,  727.  LtOw. 
152Q*  I  Mod.  219.  And  though  it  was  agreed  there  was  no 
origmal,  (which  othlrwife  they  would  have  fent  for  up  by  cer- 
tiorari) yet  as  the  want  of  thfit  was  aided  by  the  verdift,  the 
judgment  fhould  be  affirmed. 

Dod  verfus  Saxby. 

8  Anfl.  c.  14.  AFTER  the  landlord  had  had  a  year's  rent  paid  out  of  the 
Where  there  j[\  execution  money  according  to  8  Arm.  c.  14.  there  came 
tions^the  Und'  J"  another  execution  ;  and  the  fherifF  refiifmg  to  levy  him  an- 
lord  cannot  have  other  ycar's  rent,  he  moved  the  court  for  a  rule :  but  was  dc- 
*Z^  *  '•^^  °°  nied,  for  the  intent  of  the  aft  was  only  to  continue  a  lien  as  to 
^     '  one  year,  and  to  punifh  him  for  his  laches^  if  he  let  more  run 

in  arrear.   If  the  landlord  had  any  thing  to  fupport  his  demand, 
he  might  bring  his  aftion  againft  the  £eriff. 


Tipping  verfus  Smith, 

Award  held  iU  A  N  ^ward  was  made  (reciting  that  the  defendant  had  beat 
anVno^bting^'  JtV  the  plaintiff;  whereby  it  was  awarded,  that  the  defend^ 
final  or  mutual,  ant  fhouId  give  fecurity  to  pay  the  plaintiff  an  annual  fum  for 
Sce5«r.  Rep.  ufg  ,  and  that  all  manner  of  proceedings  (if  any)  depending  at 
*^^  law  fhould  be  no  farther  profecuted.     And  upon  demurrer  this 

was  held  ill ;  being  incertain,  not  final  or  mutual.  It  was  ii\- 
certain,  becaufe  it  did  not  determine  what  fort  of  fecurity  fhoubl 
be  given  ;  it  was  not  final,  it  ftaying  only  proceedings  then  de- 
pending (if  any) :  fo  that  if  the  plaintiff  had  brought  no  fuit,  he 
was  at  liberty  fo  to  do ;  or  even  to  difcontinue  what  was 
brought,  and  bring  new  ones.  And  it  was  not  mutual ;  -there 
being  no  releafes,  or  any  thing  awarded  to  be  done  by  the 
plaintiff,     So  th^  defendant  h^d  judgment^ 


KAOtt 
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Knott  viffos  Long. 

AN  award  that  the  defendant  (hould  pay  what  cofts  two  Award  to  pay 
perfons  named  in  the  award  (who  were  not  officers  of  any  ^^/**  ^  ^  ^^^^ 
court)  (hould  appoint  for  cofts;  -provided  they  are  fuch  as  a  officer ftiV^at 
maftcr  in  Chancery  would  allow ;  was  held  ill,  for  they  can  purpofe,  ii  ill. 
only  delegate  their  authority  irr  that  inftance  to  one  who,  the  ^lrdw"V 
court  will  take  notice,  underftands  it  better  thau  themfclves.  bvcrecBamea 
The  defendant  had  judgment  on  demurrer*  4S* 
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ThiUp  Lord  Hardwicke,   CAief  Jujiice. 
Sir  Francis  Page,  Knf. 
Sir  Edmund  Probyn,  Knt^        Vyufiiccs, 
William  Lee,  Efq\ 

John  Wiiles,  Efq\  Attorney  General. 
Dudley  Ryder,  Efp  Solicitor  General 


^age,  Knt.  "1 

Probyn,  Knt.        >JuJlii 


Hopkins  ver/us  Ncal  and  Newman, 

Procbiw  amy  A  ■  ^  H  E  plaintiff  fued  as  an  infant  by  her  father  the  procbein 
no  witncfs,  I        ^^^^  ^^^j.  ^^  afi'ault  and  battery  :  and  the  father  was  re- 

-*•       fufed  10  be  a  witncfs  by  Lord  Hardwicke  2XNiJi  priut 
in  Middlefex^  he  being  liable  to  the  coils. 

Dominus  Rex  verfus  Pewtrefs  ct  al', 

Gtnnot  ftrike  A  ^  ^^^^1^  was  laid  twenty-pne  different  ways.  And  on 
counts  of  an  in-  ji\  motion  to  flrikc  tbcm  out  of  the  indiftment,  the  court 
aiOioeat,  f^|(i  \^  could  not  be  done,  being  the  finding  of  the  grand  jury  j 

but  ihey  thought  the  clerks  in  the  crown-office  ought  only  to 
draw  the  indiclments,  and  then  the  court  could  punifli  them 
for  ihc  vexation. 


Cox 


/ 

I 
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Cox  vtrjui  Robinfon. 

IN  ojfwnpfit  the  defendant  pleaded  a  tender  of  four  guineas,  Money  brought 
ana  brought  the  money  into  court:  the  plaintiff  replied  a  '»« ©n pleading  a 
fubfequent  demand    and   refafal,    which  on   iffuc  joined  was  taken^ou"by  the 
found  for  the  defendant ;  who  thereupon  moved  the  court  to  defendant,  the' 
have  his  four  guineas  again  ;  which  was  refufed,  for  it  is  ad-  ^«*^»»*vcrdia, 
mitted  fo  much  is  due  to  the  plaintiff:  and  it  is  the  fame  as 
if  the  money  had  been  brought  in   on  the  common  rule  to 
ftrike  it  out  of  the  declaration. 


Wallis  virfiii  Smith. 

JpER  curiam^  Where  common  bail  is  filed  by  the  plaintiff's  11 G,  c.t9. 

-*      attorney  according  to  aft  of  Parliament,  that  is  not  fuch  a  S".^*^5\,.  . 

t  1.  •      •         u     J  r     J        •   ^  -.     ^  ^       J      R«i«  of  Mich. 

general  bnnging  the  defendant  mto  court  as  to  warrant  a  de-  term,  ioG«». 

Kvering  a  declaration  by  the  by.     And  to  prevent  miftakes,  it  B.  R. 

would  be  proper  to  add  to  the  bail-piece,  that  it  was  filed  by 

the  plaintiff  purfuant  to  the  aft  of  Parliament, . 


Bulftrode  verfus  Gilburn, 

IN  ajpimpfit  for  money  had  and  received  to  the  plaintiflPs  12  o.  c.  19. 
ufe.      It  appeared,  that  the  plaintiff  was  prothonotary  of  The  principal, 
the  palace  court,  and  the  defendant  his  deputy  5  and  that  by  p"!*^"!^  Intitlea 
articles  it  was  agreed  what  the  defendant  was  to  have,  and  he  to  fce«  nevr  ere- 
covenanted  to  account  for  the  reft.     Thefe  articles  were  be-  atcd  after  the  dc^ 
fore  the  ftatute  12  Geo,  i.  c.  29.  which  requires  affidavits  to  P"^*^^' 
be  made  in  order  to  hold  to  bail,  and  impowers  the  officer  who 
iffues  the  procefs,  or  his  deputy,  to  adminifler  the  oath,   and 
to  take  one  (hilling  for  fo  doing.  The  defendant  from  the  mak- 
ing the  aft  took  the  (hillings,  and  paffed  feveral  accounts  with 
ti^  plaintiff,  who  had  never  infifted  to  have  thofe  fees  brought 
to  account.      But  having  now   difcovered  that  it    was   very 
advantageous,  brought  this  aftion.     And  it  was  held  by  Lord 
Hardwicke^  that  though  the  defendant  did  the  bufmefs,  yet  he 
ought  to  account  with  the  plaintiff  for  the  fee.     For  a  deputy 
is  intitled  to  no  more  than  he  (lipulates  for  ;  and  if  he  under- 
takes to   execute  the  office,   any  fubfequent  addition  to  the 
duty  of  the  office  will  not  vary  .the  contraft,   though  it  may 
be  a  reafon  to  come  to  a  new  one.     But  he  thought  the  pre-  ^  pUmtlff  mu(V 
fent  aftion  not  maintainable,  the  plaintiff  having  a  covenant  take  hit  remedy 
under  hand  and  feal,  which  gave  him  a  remedy  of  an  higher  ?^".J"*  highcit 
l^ature,  and  upon  that  point  had  the  plaintiff  called,' 

Then 
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Thca  the  plaintiff  brought  an  a£tion  of  covenant  in  C,  B, 
which  was  tried  before  Chief  Jufticc  Ritve :  and  he  being  of 
the  fame  opinion  with  the  Chief  Juftice  of  the  King's  Bench, 
the  jury  by  his  dircftion  found  for  the  plaintiff.  And  upon 
allowing  the  defendant  what  they  thought  reafonable  for  his 
trouble,  which  was  400/.  they  found  3000/.  for  the  plaintiff! 


IX  Sc  12 

W.  J. 

c.  19. 

T  Ann. 

c.  18. 

ri  Ann. 

c.  13. 

f.  13. 

Vagrant  money 
might    to    be 

A^ 


Dominus  Rex  ver/us  Juftices  of  Peace  of  Middlefex. 

N  order  was  made  at  the  quarter-fefRons  for  raifing  800/. 
to  defray  the  cxpences  of  palling  vagrants.  And  the 
ilatute  17,  Ann.  c.  23.  §  13.  direfting  the  fame  to  be  raifcd  as 
money  for  county  gapls  or  bridges  is  ta  be  raifed ;  exception 
was  taken,  that  there  was  no  prcfcntment  of  the  grand  jury  to 
railed  quarterly,  warrant  this  order,  and  that  is  required  with  regard  to  gaob 
\rf^?m«T^^  by  II  fif  12  /r.  3.  c.  19.  and  as  to  bridges  by  i  Jnn.  c.  18. 
the  grand  jury  S^d per  cur'taniy  The  reafon  why  a  prefentment  was  required 
isnot  neceffary.  Jn  thofe  cafes  is,  bccaufc  it  is  a  matter  arifmg  upon  view  ;  but 
^  "  ^'*  what   is   neceffary   for   this  purpofe  cannot  be  viewed  by  a 

grand  jury,  and  therefore  this  exception  was  over-ruled. 

But  there  was  another  exception  for  which  the  order  was 
cjuafhed,  v/z.  becaufc  it  was  to  raife  fo  large  a  fum,  and  not 
iaid  for  what  time  :  fo  that  it  may  happen,  that  a  man  newly 
come  out  of  another  county  where  he  has  contributed,  may 
pay  in  this  county  for  a  time  when  he  was  no  inhabitant  nor 
had  any  property  there  :  thefe  orders  ought  to  be  quarterly  or 
half-yearly  at  lead,  within  the  reafon  of  poor's  rates,  which  are 
required  to  be  monthly,  left  a  man  fhould  pay  for  a  time 
when  he  is  not  a  pariihioner.  For  this  fault  the  order  was 
quaflied. 

The  Bank  of  England  verjui  Morice. 

jSv  r  I  ^  H  E  plaintiffs  declare  againft  the  defendant  as  executrix 

Cat-  temp.  J^      oi  Hutnphry  Morice  her  late  hu(band,  in  cafe,  for  money 

WhJr  a  band  is  ^*^  and  rcccived  by  him  to  the  ufe  of  the  plaintiffs. 

fbrfeifed  in  the 

IHe  ttmr  of  the  teftator,  fhr  penalty  is  the  legal  debt,  and  on  the  ifluc  what  is  due  muft  cover  $9 

much  aifecs,  but  on  a  bond  where  the  day  of  pjyment  is  not  cumc,  the  afTets  only  can  be  covered  for 

the  fam  in  Cic  conditioa. 

The  defendant  pleaded  a  judgment,  and  feveral  bonds,  and 
articles  entered  into  by  Mr.  Morice^  particularly  a  bond  to  Sir 
William  Morice  in  the  p€;nalty  of  53,000/.    conditioned  for 

the 
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the  pajrment  of  26^500  A  by  inftallments,  all  of  Mdiich  were 
paft  and  paid  at  Mr.  Mor'tce^%  death,  except  one  of  5000  A  and 
another  of  1,500  /.  the  days  of  payment  whereof  were  not  come 
at  the  time  of  the  plea :  ibe  alfo  pleaded  a  bond  to  Thomas  IVtU 
fin  in  5,000  /.  for  the  payment  of  2,500  /.  at  a  day  before  the 
death  of  Mr.  Morice :  and  a  like  bond  to  Duncan  Campbil  in 
3,000  A  conditioned  for  the  payment  of  1,500  A  at  a  day  like- 
wife  paft :  and  then  concludes,  that  ftie  had  not  more  than 
1,000  A  ailets  to  anfwer  the  faid  feveral  funis  by  the  faid  ieveral 
bonds,  articles,  and  judgment,  due  and  payable.  To  which 
Ae  plaintiffs  replied,  that  on  the  day  of  exhibiting  their  bill 
ibe  had  aflcts  of  her  late  hufband  beyond  what  would  pay  and 
iatisfy  the  faid  feveral  fums  by  the  faid  bonds,  articles  and  judg- 
ment due  and  payable,  whereby  (he  could  make  fatis&dtion  to 
the  plaintiffs.  ^ 

And  iflue  being  joined  hereupon  the  jury  find  a  fpecial  ver- 
did.  That  Humphry  Morice  at  his  deceaie  was  indebted  to 
the  plaintiffs  in  28,993 A  %s.  id.  that  the  aflets  come  to  the 
hands  of  the  defendant  on  the  day  of  exhibiting  the  plaintiffs 
bill  were  41,152  A  2  f .  5^.  that  the  money  payable  by  the  con- 
ditions of  the  faid  three  bonds,  together  with  the  penalties  on 
all  the  other  articles,  and  the  judgment  pleaded  by  her,  amount- 
ed to  22,182  A  105.  which  being  deduced  from  the  faid  41,1 52  A 
%s.  ^d.  there  remained  the  fum  of  18,969  A  i2x.  5^*  That 
ihe  had  not  afTets  to  difcharge  the  penalties  of  thofe  three  bonds, 
nor  were  they  difcharged  ;  and  that  if  the  penalties  on  thofe 
three  bonds  were  not  charges  on  the  aflets,  then  they  find  for 
the  plaintiffs,  that  (he  had  affets  to  fatisfy  them  to  the  amount 
of  1 8,969  A  1 2  i.  sd.  But  if  the  penalties  were  charges  upon 
the  aflets,  then  they  find  for  the  defendant. 

This  caufe  was  argued  feveral  times.  And  this  term  the 
court  delivered  their  opinions  :  which  refolution,  together  with 
my  argument  for  the  plaintiffs,  will  be  fufficient  to  give  a  view 
of  what  was  infifted  upon  by  both  fides. 

Strange  pro  quer*  argued,  That  on  this  plea  and  replication 
|he  defendant  can  cover  no  more  affets  on  account  of  the  three 
bonds,  than  the  fun^s  mentioned  in  her  plea  to  be  due  by  the 
conditions ;  ^nd  that  in  order  to  intitle  the  plaintiffs  to  recover, 
it  was  not  i>eceflary  to  prove  affets  to  the  amount  of  the  penal 
fums. 

To  (hew  this  I  (hall  confider,  i.  In  what  manner  (he  might 
have  pleaded  thefe  bonds  3  and,  2.  la  what  inannef  file  has 
pleaded  them. 

As 
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As  to  the  ftrft,  there  are  two  ways  of  pleading,   i.  As  finglo 
bonds  :  2.  By  fetting  out  the  conditions,  and  ihcwing  what  is 
due.     The  nrft  method  of  pleading  is  what  chiefly  occurs  upon 
the  entries  and  i^eports.:    and  I  ^mit  that  if  they  had  been  fo 
pleaded  here,  and  (he  had  made  the  fame  conclufion,  that  (he 
had  not  aflets  ultra  what  was  due  and  payable  upon  the  bonds, 
whereon  ifluc  had  been  joined  >  it  muft  have  been  neccllary  to 
over^ reach  the  penalties,  for  the  coujt  could  not  liavc  taken 
notice  of  them  a^  penalties,  but  as  fubfifting  debts.     The  con- 
fequence  of  this  fort  of  pleading  is  to  drive  the  creditor  into 
equity,,  in  order  to  difcovcr  what  is  the  honcft  debt,  and  pre- 
vent the  executor  from  covering  affets  for  more.     This  proved 
a  great  grievance,  and  therefore  the  courts  of  law  endeavoured' 
to  redrefs  it ;  either  by  encouraging  and  recommending  the. 
fecohd  way  of  pleading,  which  is  to  ihew  the  condition  ;  or  by 
fufFering  the  plaintiff  to  fet  out  the  condition,  and  reply  that  the 
obligee  would  take  lefs  than  the  penalty,  and  that  the  bond  was 
kept  on  foot  by  fraud:  and  a  flight  evidence  has  been  admitted 
as  proof  of  it,  and  courts  have  leaned  fo  ftrongly  againft  thefe 
pleas,  that  it  has  been  held  fufficient  to  falfify  apy  part,  arid 
thereby  intitle  the  plaintiff  to  judgment,  as  if  he  had  falfified 
the  whole.     Carth.  196, 431.     And  this  difmclination  in  courts 
of  law  to  fuffcr  executors  to  cheat  the  creditors  by  covering 
more  a{fets  tha^l  really  had  been  applied,  drov,e  executors  to 
ftate  their  cafe  jiccprding  to  the  real  juftice  of  it  at  once  :  which 
was  by  ihewings  ^t  the  bonds  were  conditioned  for  payment 
of  Icfsfums,  and  that  there  was  really  fo  much  due,  which  they 
craved  an  allowsinceof.     This,  is  the  fecond  way  of  pleading  t 
mentioned,  and  ftands  niuch  encouraged  by  the  firft  inftance  of 
it,  in  I  f^cnU  354.  Pa^s  v.  Dsntoriy  where  the  court  faid,  that 
if  men  would  plead  their  cafe  fpecially,  it  would  fave  many  a  fuit 
in  Chancery:  and  Chief  Jufticc //<?//   recommends  it  for  the 
fame  reafon  in  Saik.  312. 

In  the  prefent  cafe  the  defeiidaiit  has  taken  this  advice,  whicll » 
is  the  fecond  thing  I  propofed  to  fpeak  to,  viz.  in  what  manner 
fhe  hns  pleaded.  The  conditions  of  all' the  three  bonds  are  fet 
out,  and  a  computation  made  by  her  of  wliat  is  really  due  for 
the  principal  and  intereft  on  each  i  which  (to  tr.ke  a  given  fura) 
I  may  fay  amounts  to  8,000/.  and  th's  (fays  flie)  remains  due 
and  payable,  and  the  bonds  are  ftill  in  force  ;  unu  that  (he  has 
adminiflrcd  all  the  aflets  but  i,coo/.  which  is  liable  to  the 
payment  of  the  feveral  fums  by  the  bonds,  articles  and  judg- 
ment due  and  payable. 

I  muft  admit,  that  (he  has  not  in  words  at  length  confefled 
that  this  8,000/.  IS  all  that  i-emaincd  due,  by  adding  the  nega- 
tive words  and  no  more:  but  if  thatfliould  be  tliought  material  to 

make 
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e  a  part  of  the  cafe,  I  infift  it  muft  be.  fo  taken  upon  this 
The  rule  of  law  is,  that  every  man's  plea  fhall  be  taken 
t  ftrongly  againft  the  pleader,  for  he  is  prefumed  to  know 
own  cafe  beft  ;  and  I  am  pretty  confident  that  no  cafe  can 
bewn,  where  the  court  either  prefumed  there  might  be 
e  due  than  the  defendant  (hewed,  or  expe£ied  the  plain* 
to  reply  that  there  was  no  more  due.  And  it  would  be  a 
f  i{  they  (hould,  for  either  it  would  be  material  in  the  re- 
ation  to  fay  fo,  or  not.  If  it  be  material,  then  ifTue  may 
aken  on  it,  and  the  defendant  by  faying  fo  much  is  due 
w  -in  the  plaintiff  to  fay  there  is  no  more,  and  proves  die 
i  by  falfifying  his  own  plea.  If  it  be  not  material,  then  it 
1;^  taken  upon  the  plea,  that  the  fum  mentioned  is  the 

^ue  and  no  more.  In  Co.  Lift.  303.  h.  the  rule  is  laid 
rn,  amhigmtm  flacitwn  interpretari  debet  contra  proferentem. 
his  then  be  necefTarily  implied  on  die  plea,  it-  muft  be 
\n  in  as  part  of  the  cafe,  though  not  fo  averred  in  the  re- 
Rtion.  And  as  to  replications,  it  is  a  general  rule,  that 
U  cafes  but  riie  plea  of  Nul  agardfait^  it  is  fufficient  for 
plainrifF  to  meet  the  plea,  and  falfify  the  excufe.    &alk.  138. 

that  we  have  done  in  the  prefent  cafe. 

t  is  a  general  rule,  that  the  fame  word  in  the  feme  inftru- 
it,  will,  or  record,  muft  have  the  fameiTignification ;  un- 
it manifeftly  appears,  that  there  is  a  neceffity  to  put  a 
;rent  cqnftru6iion.  In  the  pica,  what  fhe  fays  is  due  and 
lUe  on  thefe  bonds,  tfr.  is  (for  inftancc)  8000/.  Says  the 
ication,  you  have  aifets  ultra  what  is  due  and  payable  by 
[e  bonds,  1.  e.  aflcts  above  8,000 /•  you  can  ^pay  what  you 
is  due,  and  have  money  to  pay  me  alfo  ;  the  words  of  the 
ication  are,  ad futhfaciend*  feparaC  denar^  praedUi*  fer fcripta 
ratoriai5fc.  debita  et  foluhilia.  Now  the  word  praedi^'  muft 
r  to  the  laft  antecedent,  which  is  the  lefier  fums  and  not 
penalties.  There  is  no  difputc  between  the  parties  what 
he  fund  due,  the  plaintiffs  fubmit  to  take  it  on  her  ihcwing, 
upon  that  foot  go  into  the  account.  And  a  man  muft  be 
owed  with  a  very  legal  underftanding,  to  conceive  how  it 
x>iEble,  that  the  penalties  can  upon  fuch  pleading  be  fald 
underftood  to  be  taken  into  the  account. 

iut  the  objeftlon  is,  that  at  law  the  penalty  is  the  debt, 
.  therefore  when  the  plaintifts  in  a  legal  proceeding  fpeak 
vhat  is  due  by  the  obUgation,  they  muft  mean  the  ftrici  legal 
t,  to  be  relieved  againft  which  there  muft  be  a  fuit  in  equity. 
d  1  own  that  there. are  cales,  in  which  to  many  purpofcs  it 
6  confidered  :  but  the  laudable  endeavours  of  courts  of  law, 
et  in  as  much  equity  a?^  they  can,  have  in  this  inftance 
rcome  that  conftruction.  It  will  not  be  difputfd,  but  that 
m  the  ifl'uc  of  pioie  adminljhavit  an  executor  can  be  allow- 
no  more  than  the  lefier  fum  and  intcrcft :  nay  where  upon 

the 
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the  preient  plea  judgment  was  taken  of  aflets  quando  acciderintf 
and  zfcirg  facias  brought ;  the  Chief  Juftice  of  the  Common 
Pleas,  before  whom  it  was  tried,  would  allow  no  more  to  be 
covered  than  a  court  of  Equity  would  do.  In  the  cafe  of  TuBf 
V.  Sparksy  B.  R.  Paf,  3  Geo.  2.  it  came  to  be  a  queftioa,  what 
was  the  conftruAion  of  the  word  debt  in  the  a£ts  about  bank- 
rupts :  the  cafe  was,  that  the  bankrupt  gave  a  bond  condition- 
ed to  leave  Martha  Latimer  400/.  if  fhe  married,  and  (hould 
furvive  him :  both  fadts  fell  out  fo  \  and  the  executor  of  the 
bankrupt  was  fued,  and  pleaded  the  commii&on  and  difcharge: 
and  on  argument  it  was  much  infided,  that  the  ftatute  5  Geo.  i. 
r.  24.  had  difcharged  the  bankrupt  from  all  debts  contra£ied\ 
and  according  to  the  rule  of  law,  this  was  debitum  in  praefenh^ 
and  confequently  then  contraded,  and  fo  releafed:  the  court 
allowed  the  general  doctrine,  that  to  many  purpofes  it  was 
fo  ;  but  held,  that  in  that  inftance  another  fenfe  was  to  be  put 
upon  it,  viz.  a  demandable  debty  that  being  what  was  meant 
by  the  Parliament,  and  they  were  not  bound  down  to  the  ftrid 
legal  notion  of  a  debt.  In  the  prefent  cafe  I  apprehend  there 
is  as  little  reafon  to  bind  us  down  to  the  ftri<^  legal  notioni 
as  in  that. 

In  Page  v.  Denton^  i  Fen,  354.  debt  upon  bond  was  brou^t 
againft  an  executor,  who  pleaded  that  the  teftator  was  indebt* 
ed  to  him  by  an  obligation,  the  condition  whereof  was  to  pay 
rent,  and  that  at  the  time  of  the  teftator's  death  there  was 
300/.  due  for  rent,  and  he  had  but  60/.  aiTets  to  pay  fiich 
rent.  The  plaintiff  replied,  that  but  30/.  was  due  for  rent 
at  the  time  of  the  teftator's  death,  which  the  court  held  to  be 
a  good  replication,  although  the  penalty  of  the  bond  was  for- 
feited at  the  time  of  the  teftator's  death  ;  for  if  a  bond  due  to 
a  ftranger  is  forfeited,  and  this  is  pleaded  by  an  executor,  and 
that  he  has  not  aflets  ultra ;  it  is  a  good  replication  to  bfj 
that  the  obligee  would  have  taken  his  debt  in  full ;  and  it  fhall 
be  a  bar  for  no  more ;  and  here  the  defendant  ought  to  take 
but  his  debt  due  :  and  the  court  faid,  that  if  men  would  plead 
their  cafe  fpecially,  it  would  fave  many  a  fuit  in  Chancery. 
The  true  reafon  of  this  cafe  muft  be,  that  by  the  defendant's 
difclofmg  in  his  plea  the  condition  of  the  bond,  and  alleging 
that  300/.  was  due  for  the  rent,  he  thereby  waived  the  pe- 
nalty of  the  bond,  and  made  his  demand  only  for  the  rent : 
and  if  by  fuch  plea  more  was  alleged  to  be  due  for  rent  than 
was  really  due,  the  plaintiff  had  a  right  to  reply,  that  biJy  fo 
much  was  due.  In  the  prefent  cafe  the  defendant  might  have 
pleaded  the  penalties,  without  fetting  out  the  conditions ;  but 
by  fetting  out  in  her  plea  the  money  due  by  the  conditionff 
(he  {hews  that  (he  did  not  intend  to  cover  the  affets  with  the 
penalties,  but  only  for  fo  much  as  would  anfwer  the  condi- 
tions. That  cafe  therefore  differs  from  the  prefent  in  this  refpefi, 

that 
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^lat  there  the  plaintiff  difputed  the  qtuxntum  of  the  rent  by  the 
plea  alleged  to  be  due,  but  here  the  plaintiffs  were  fatisfted  with 
the  plea  as  to  the  monies  alleged  to  be  due  by  the  conditions  : 
and  if  the  plea  had  been  untrue  with  refpedl  to  the  quantum^  the 
plaintiffis  might  have  replied  that  lefs  was  due ;  but  indead  of 
difputingjthat  point,  they  have  fubmitted  to  it.     If  the  penalties 
can  be  infifted  on,  to  what  end  are  the  conditions  fet  out? 
they  could  only  be  fet  out  in  confcquence  of  HoU*%  advice,  to 
comeat  once  into  the  juffice  of  the  cafe,  without  being  intan- 
gled  with  a  fuit  in  equity.     He  could  not  mean,  that  after  the 
conditions  are  fet  out,  the  penalties  are  ftill  to  cover.     And 
there  is  no inftance  of  replying  per  fraudem  to  fuch  a  pica,  though 
frequently  before  j  which  (hews  it  has  been  always  underftood, 
that  the  plaintiff*  is  by  that  pleading  delivered  from  the  penalties, 
and  Jt  is  brought  to  the  queftion,  what  is  really  due :  and  when 
ihefays  io  much  is  due,  and  (he  can  only  pay  that,  and  the  other 
fide  £iys  you  have  more  than  fufficient  to  pay  what  is  due ;  it 
cannot  be  doubted,  b\it  that  they  both  m^ant  the  iame  thing. 

It  Is  the  endeavour  of  all  Qourts,  to  bring  the  decifion  of 
caufes  to  that  which  is  the  real  juftice  and  merits  of  the  cafe : 
what  that  is  in  the  prefent  inftance  cannot  bear  a  moment's  dif- 
pute  :  neither  can  it  bear  a  difpute,  what  the  defendant  claimed 
an  allowance  of:  it  would  therefore  be  very  harfh,  to  fay  (he  ihall 
be  allowed  more  than  in  juftice  (he  claims  or  is  intitied  to.. 
Nor  can  this  be  done,  but  by  determining,  that  a  different 
conftrudion  is  to  be  made  of  the  words,  the  Jaid  money  due  and 
fayeAlij  in  the  plaintiff's  replication,  than  in  her  plea ;  which 
I  have  before  (hewn  to  be  contrary  to  the  rules  of  conffrudion^ 
and  I  am  fure  is  contrary  to  the  ju(lice  of  the  cafe. 

Stippofe  the  plaintiffs  had  replied,  that  the  obligees  were  wilU 
ing  to  take  the  fums  mentioned  in  the  plea,  and  that  the  bonds 
were  kept  on  foot  by  fraud :  I  (hould  much  doubt,  whether  that 
would  be  good.  Becaufe  the  defendant  would  have  faid,  you 
miftake  my  plea,  I  only  infift  to  cover  8,000  /.  by  thefe  bonds, 
and  you  fay  8,000/.  only  ought  to  be  covered,  in  which  we 
agree.  Our  conftruflion  does  the  defendant  no  injury.  The 
contrary  introduces  a  manifeft  injuftice  ;  and  as  the  law  is  al- 
ready hard  enough  upon  creditors,  there  is  no  reafon  to  intro- 
duce a  new  hardihip. 

Whatever  the  cafe  may  be  as  to  Wi!fon*s  and  QtrnpheW^  bonds, 
which  appear  to  have  been  forfeited  in  the  life  of  Humphry 
Morice  \  yet  it  is  apprehended,  that  as  Sir  JVUliam  A^or'ue's 
bond  was  not  a  forfeited  one,  the  cafe  upon  that  bond  mi^bt 
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be  diftinguiflicd  from  the  other  two,  if  it  was  neceflary  to  nm 
any  fuch  diftinftion,  as  I  hope  it  is  not. 

Lord  Hardwicke  delivered  the  refolution  of  the  court. 

There  are  three  points  confide^able  in  this  cafe.  i.  Whe- 
ther upon  thefe  pleadings  the  penalties,  or  the  lefler  fums, 
ought  to  be  confidered  as  the  debt  due  to  Wiljon  and  Campbdl, 
2.  Whether  there  is  any  legal  difference  between  thofe  bonds, 
and  that  to  Sir  IVtlliam  Morice.  And  3.  What  judgment  the 
court  can  give  upon'this  verdift,  confidering  the  opinion  they 
are  of. 

As  to  the  firft,  there  is  nothing  more  certain,  than  that  when 
the  day  is  paft,  the  penalty  is  the  debt,  and  the  remedy  was  m 
equity.  It  is  admitted,  the  defendant  might  have  pleaded  the 
obligation  only  ;  but  it  is  contended,  that  here  (he  has  claimed 
only  the  lefler  fums.  And  my  brothers  Page  and  Probyn  arid 
myfelf  (my  brother  Lee  declining  for  particular  reafons  to  give 
any  opinion^  think,  that  the  penalties  on  thefe  two  bonds  ought 
to  be  confidered  as  the  debt  at  law. 

The  ancient  way  of  pleading  was  only  to  fet  out  the  bond, 
and  fo  are  the  old  entries  ;  I  cannot  find  when  this  was  departed 
from,  but  believe  it  was,  when  the  Judges  found  what  incon-* 
venicnce  it  was  to  plaintiffs  in  not  fetting  out  the  whole,  as  ap- 
1  Vent.  354^      pears  by  the   cafes  of  Page  v.  Denton^  Parker  v.  Atfieldy  from 
SaUL.  31X.         whichit  was  argued  for  the  plaintiff?,  that  when  the  condition 
Ihewswhat  is  due,  why  fhould  more  aflets  be  covered,  or  how 
are  fuits  in  equity  avoided  ?    This  weighed  greatly  with  me  a 
'    long  time.     But  upon  great  deliberation  I  am  of  opinion,  that 
thofe  obiter  fayings  are  not  fuflicient,  and  that  this  way  of  plead- 
ing may  flill  have  great  ufe. 

The  plaintiff  cannot  have  oyer^  becaufe  the  defendant  is  not 
fuppofed  to  have  the  bond,  and  therefore  makes  no  prrfert  of 
it :  he  cannot  tell  whether  it  be  a  bond  for  payment  of  mon^, 
or  performance  of  covenants,  and  mufl  therefore  be  forced  to 
bring  a  bill  in  equity  for  a  difcovery  to  reply  by.  All  this  i« 
avoided  ^by  the  fpecial  way  of  pleading  ;  and  therefore  fatisfies 
the  expreilion.  That  it  will  fave  many  a  fuit  in  equity.  The 
penalty  is  a  fccurity  for  cofls,  and  on  the  aft  for  amendment 
of  the  law  fome  cofls  mufl  be  incurred,  before  a  motion  to  pay 
can  be  received  ;  and  this  is  a  lofs  he  may  fuflain  by  taking  it 
fhort  upon  his  plea,  without  putting  the  plaintiff  to  (hew  fome 
fraud  ;  and  it  may  be  dangerous  for  us  to  blend  the  rules  of  Uw 
and  equity  too-eilicr. 

The 
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The  cafe  of  Page  v.  Denton  at  firft  fight  feemed  ftrong  for 
the  plaintiffs.  But  considering  it  as  a  bond  to  the  executor, 
who  would  retain,  and  not  a  bond  to  a  ftranger ;  it  could 
not  be  replied  to  as  fraud,  for  it  was  payment  in  his  hands,  and 
the  fame  as  if  a  ftranger  had  been  paid  the  Icflbr  fum  and  in- 
tercft. 

The  cafe  of  Thompfon  v.  Hunt,  in  3  Lev.  368.  (and  which 
is  mentioned  as  law  m  Lutw,  450. )  is  ftrong  for  the  defend- 
ant. For  though  there  the  penalties  only  were  pleaded,  and 
the  conditions  appear  in  the  replication,  whereas  here  it  is  all 
in  the  plea ;  yet  that  makes  no  real  difference,  for  when  in 
the  rejoinder  the  defendant  took  iffue  on  the  penalties,  he 
admitted  the  replication,  and  fo  made  it  part  of  his  plea. 

It  was  infifted  here,  that  the  defendant  by  the  manner  of 
her  pleading  feems  only  to  claim  a  protection  for  the  lefler 
fums,  and  the  conclufion  of  her  plea  relates  to  that.  This  at 
firft  feemed  to  have  wciglit,  but  upon  a  nice  infpedlion,  there 
appears  a  variation  in  the  expreilion,  one  being  due  and  unpaid^ 
and  the  other  due  and  payable.  But  there  is  a  more  fubftantial 
anfwer,  for  as  to  the  articles  the  penal  fums  of  them  are 
averred  due,  and  therefore  the  general  words  cannot  fomctimes 
refer  to  the  penalties,  and  at  other  times  to  the  lefler  fums. 
And  though  it  was  objc£ted,  that  there  is  no  precedent  of  a 
replication  perfraudem,  where  the  condition  is  fet  out ;  it  may 
be  anfwered,  that  there  never  was  a  precedent  of  a  plea  word<* 
ed  as  this  is. 

As  to  the  practice  at  nlji  prius  on  plene  admlntjlravlt  j  it  may 
be  the  executor  defires  no  more  allowance,  to  avoid  a  fait  in 
equity.  And  on  the  trial  in  C,  B,  on  the  Jcire  facias  there,  it 
appeared  the  lefTer  fums  had  been  received,  and  the  bonds  de- 
livered up. 

Whatever  therefore  my  firft  thoughts  were,  and  how  much 
Ibcver  the  law  of  executors  wants  alteration  ;  we  think,  that  as 
to  the  two  bonds  which  were  forfeited,  the  defendant  mull 
have  an  allowance  for  the  penalties  :  and  we  mufty^^r^  decifts. 

7..  The  next  thing  to  be  confidered  is,  whether  the  bond  to 
Sir  IVtUiam  Morice  differs  from  the  others.  And  we  are  all  of 
opinion  it  does,  inafmuch  as  there  the  former  inftalmcnts 
were  paid,  and  the  other  two  the  time  was  not  come  for : 
and  it  is  no  more  than  a  bond  for  payment  of  money  at  a 
time  to  come,  which  is  certainly  pleadable,  i  RoU,  Jbr,  925. 
Cro.  Car.  363.  But  then  it  fliall  cover  no  more  than  is  due  j 
for  the  force  of  the  bond  is  fufpendcd,  till  the  condition  is 
broken,    which  appears    by  the  manner  of  pleading  it,  Cro. 

Vol,  II.  3  X  Eliz. 
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ESz.  315.  where  the  claim  is  only  for  the  20/.  in  the  con- 
dition. 3  Lev,  57.  Here  it  is  in  hef  power  to  favc  the  pc-« 
nalty,  and  aflcts  fo  to  do  are  admitted  by  pleading  :  it  will  be 
a  devnjlavit  in  her  to  fufFcr  the  affetj  to  be  further  charged. 
I  Ven.  198.  2  Lev.  139.  Another  reafon  to  diftinguifli  this 
is,  that  perfraudem  could  not  be  replied  j  for  it  is  no  fraud 
not  to  pay  before  due. 

3.  The  laft  thing  is,  what  judgment  can  be  given  upon  this 
opinion.  And  this  is  matter  of  great  difficulty,  for  the  ailets 
are  found  in  one  entire  fum ;  and  the  queftion  is,  whether  we 
can  fever  them,  or  muft  not  award  a  venire  de  novo.  And  wc 
defire  to  have  this  fpoke  to. 

At  another  day  therefore  Strange  argued,  that  the  court  be- 
ing of  opinion,  that  the  penalties  of  two  of  the  bonds  ought 
to  be  allowed,  but  not  the  penalty  of  the  third  \  the  plaintiffs 
might  have  the  benefit  of  this  opinion,  by  adjufting  the  account 
of  aflfets;  and  making  the  defendant  a  proper  allowance,  with* 
out  awarding  a  venire  de  novo. 

Two  things  are  to  be  confidered;  i.  What  allowance  fhc 
is  intitled  to ;  2.  How  it  can  be  made  her  on  this  record. 

As  to  the  firft  the  account  ftands  thus  :  Wtlfon^s  penalty  is 
5,000/.  of  which  ihe  has  been  allowed  for  the  lefTer  fum  and 
intereft  2,520/.  fo  there  remains  to  be  allowed  2,480 /• 
CampbelTs  penalty  is  3^000/.  Already  allowed  1,540 /•  remains 
to  be  allowed  1,460  ^  On  Sir  fVilliam  Morice's  bond,  allowing 
intereft  for  each  of  the  two  inftalments  unpaid,  even  to  the 
time  of  payment,  it  will  be  370/.  which  added  to  the  2,480/. 
and  1,460/.  makes  in  all  4,310/.  which  4,310/.  being  deduc- 
ed out  of  the  aiTets  found,  being  18,969/.  12  5.  5^.  there  will 
remain  in  her  hands  liable  to  make  us  fatisfadtion,  1 4,699 /i 
.  I2s.  5^, 

The  fecond  queftion  is,  how  this  allowance  can  be  made  her 
on  this  record:  As  to  the  4,000/.  part  of  the  penalties,  they 
appear  upon  the  record  j  and  as  to  the  intereft  computed^ 
the  times  appear,  and  the  court  muft  take  notice  what  is  legal 
intereft,  it  being  fettled  by  adl  of  Parliament.  What  then 
ihould  hinder  the  court  from  making  thefe  deductions,  which 
upon  the  evidence  laid  before  them  it  appears  ftie  is  intitled  to  { 

My  Lord  Hohctrt  54.  fays.  However  a  vcrdi<S  feems  to  ftray, 
and  conclude  informally,  or  not  pundually  upon  the  iftue,  fo 
as  you  cannot  find  the  words  of  the  ilTue  in  the  verdid ;  yet 
if  a  verdidt  may  be  concluded  out  of  it  to  the  point  in  iftue,  the 

court 
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Qourt  {hall  work  it  into  form,  and   make  it  ferve.     Sa.r  SIJ. . 

3^7.     Carter  §0.  a  fpecial  verdift,  which   is  the  words   of  7//y  * 

gfnts^  is  not  expe(3ed  to  be  fo  exafi  as  pleadings,  and  therefore 

the  court  will  make  a  reafonable  intendment.     Here  the  court 

can  conclude  exaftly  whjit  tlic  quantum  of  aflets  is,  which  the     • 

defendant  is  to  be  charged  with,  andean  prccifely  determine  it. 

In  the  common  cafe  of  a  vcrdicl  for  more  than  the  pSaintifF 

cfcclares  for,  the  court  takes  notice  of  that,  and  takes  Care  to 

adjuft  the  difference.     So  is  Tho.  Ent.  458.     %  Book  ofjudg.'^ 

151;  187,  165. 

•  ••  •• 

In  the  prefcnt  cafe  the  entry  may  be,  quia  vidctttr  cttrUrej 
that  the  penal  fums  in  two  of  the  bonds,  and  intereft  for  the 
remainder  of  tiie  other,  ought  to  be  allowed  the  defendant,  and 
that  therefore  the  jury  have  charged  the  defendant  with  4,310  /.  • 
too  much  aflets  5,  ideo  that  45310  /.  ex  ajfenfu  querentirnn^  being 
deduced  out  of  the  aflets  found,  let  the  plaintiffs  have  judg-** 
ment  to  recover  the  refl. 

'  Therfc  is  no  difficulty  upon  the  fpecial  conclufion  of  the 
verdift,  whereby  the  jury  have  left  it  to  the  court,  only  on  the. 
point  whether  the  three  penalties  ought  or  ought  not  to  be 
:lloweJ,  and  have  not  in  their  finding  provided  for  the  middle 
cafe,  which  has  now  happened  ;  for  this  muft  be  confidered  as 
leaving  the  whole  matter  at  large  to  the  court,  who  muft  con- 
clude as  the  jury  ought  to  have  done,  on  a  general  verdict. 

Suppofe  on  the  trial  the  Judge  had  given  the  prefcnt  opinion, 
muft  not  the  jury  have  found  14,659/.  lis,  5^/.  aflets  ?  in- 
ftead  of  this  they  have  flated  the  fadts  on  record,  and  left  the 
court  to  make  the  conclufion. 

•"^hc  cafe  of  HaySy  Hil,  i  Geo,  2.  ante^  844.  is  in  point.  He 
i¥as  indidled,  i.  for  forging  a  bond,  2.  for  publifhingyi/.:A  bond 
fo  by  him  forged,  and  3.  for  publifhing  a  forged  bond,  know-  . 
ing  it  to  be  forged  :  he  pleaded  Not  guilty  to  all  three.  And 
a  fpecial  verdi<S  was  given,  that  he  forged  a  bond  in  the  words 
and  figures  following,  and  that  he  publifhcd  the  fame  ;  but 
they  fay  nothing  of  the  third  ofFenfe  5  and  conclude,  that  if 
upon  this  evidence  the  court  is  of  opinion  he  is  guilty  of  the 
fziEks  charged  in  the  indidlment,  then  they  find  him  Guilty  ; 
and  if  the  court  think  him  Not  guilty,  they  find  accordln^l). 
Upon  argument  the  court  was  of  opinion  againft  the  defend- 
ant, but  held  they  could  not  give  a  general  judgment,  that  he 
was  guilty  of  all  the  three  ofFenfes,  the  evidence  only  war- 
ranting the  two  firft  ;  and  as  the  In  ft  was  not  confijicd  to  the 
fame  bond,  or  if  it  was  yet  every  publication  being  a  diftindt 
oScpXc^  there  was  no  fact  found  to  warrant  a  cor*viitlion  for  the 

:     . .    •  3X2  M    luft. 
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Uft.  But  tben  they  faid^  they  were  not  tied  up  by  the  fpecial 
conclufion>  but  that  the  wnole  evidence  being  laid  before 
them,  they  were  to  do  what  the  jury  ought  to  have  done  1; 
and  therefore  they  adjudged  that  upon  the  matter  referred  to 
them  by  the  jury,  it  appeared  to  the  court,  that  the  defendant  was 
guilty  of  the  forgery  and  firft  publication,  and  not  guilty  of  the 
reft.  This  being  a  criminal  caie,  and  in  point,  puts  an  end  to 
all  difficulties  about  the  fpecial  concluiion. 

Bi  per  Chief  Juftice,  I  am  glad -this  has  been  argued,  being 
thereby  confirmed  in  the  method  I  propofed  to  put  it  into: 
and  Haji^s  cafe  is  in  point,  where  the  court  made  the  jury 
|ive  two  verdi&,  one  for  die  King  and  the  other  for  the  de- 
^ndant.  And  we  can  adjuft  the  allowance  to  be  made,  with- 
out introducing  or  fuppofing  any  new  fad.  The  cafes  of  fever-> 
ing  damages  which  are  intire,  are  ftronger  than  the  divifion  of 
sflets.  In  Townf.  %Jud.  117,  151, 189.  the  entries  are  as  that 
in  ThompTon^  and  they  warrant  our  giving  judgment  in  the 
manner  that  is  prayed  on  the  behalf  of  the  pUintiffs,  And 
judgment  was  entered  accordingly. 


Eailer 
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Eafter  Term 

9  Georgii  2  Regis.     In  B.  R, 

Philip  £W  Hard wicke^  Chief  Juftice. 
Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.  ^Jufiices^ 

William  Lcc,  Efqi 
John  Willcs,  Efq;  Attorney  General. 
Dudley  Ryder^  Efqi  Solicitor  General. 


Dominus  Rex  verfus  Carpenter. 

A  Rule  was  made  for  the  defeudant  to  ihew  caufe  agsuiift  coftt  gi^tn  oq 
an  information  in  nature  of  a  quo  warranto^  to  ihew.^<ciiarg|iif  a 
by  what  warrant  he  claimed  to  vote  in  the  eleven  of  ^ 
mayor  of  Exon ;  on  pretence  that  the  right  was  reftrained  to 
refident  freemen,  which  the  defendant  was  not.     And  on  iheW'- 
ing  caufe,  it  appearing  clearly,  that  both  by  the  charter  and 
ufage  the  defendant  was  intitled  to  vote  ;  the  court  difdurged 
the  rule  with  cofts.     ^od  nota  as  to  cofts. 


Hall  verfus  Howes. 

THE   defendant  was  furrendered  by  his  bail  after  judg-  Nofpccfalbail 
ment,  and  lay  two  terms  without  being  charged  in  exe-  indebionjudg- 
cution  :  after  this  he  fupcrfedcd  himfelf.     And  then  the  plain-^JSaijf^^^}^ 
tiff  brought  debt   upon  the  judgment.     And  tbe  court  held,  fupcrfedcd. 
that  common  bail  only  fhould  be  required,  it  being  the  plain- 
tiff's  own  laches,  not  to  detain  him  when  he  might  :  and  it 
wras  faid  to  have  been  fo  ruled  ///'/.  8  Geo.  2-  in  B.  R.  *  Clever  •  Andr.  15. 
ir.  Jordan^  and  to  be  the  conftant  practice  in  C.  B.  C><^»  ««>?• 

3  X  3  Rogers""**'  ^ 
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1-'..  'Rogers  tr^r/wj  Birkmirc. 

Where  two  par-  T  N  trcfpafs  for  taking  goods,  the  defendant  juflifics,  that  he 
cclscf  land  arc  J|^  dcmifcd  fomc  tenements  to  the  plaintiff  for  one  term,  and 
there  cannot  be  Others  for  another  ter4n ;  and  there  Bein]^^  rent  arrear  on  both 
a  jointdiftrcfs  dcmifes,  he  diftrained  the  godds.  And  on  demurrer  it  was  held 
^r  both  itnts.    jjj^   f^^  ^j^^f^  being  fcparatc  demifes,  there  ought  to  have  been 

Hardw.  145.  feparate  dii^reffes  on  the  fcveral  premifles  fubjecSt  to  the  diftinfi 
rents :  and  no  diftrefs  on  one  part  can  be  good  for  both  rents. 
The  plaintiff  had  judgment. 

The   King  verfus  the  Inhabitants  of  Prefton  on   the  Hill  in 

Qieihire*  .    • 

No  bill  of  ex-  TT  TP'ON  appeal  to  the  feflSons!  from  an  (vrderof  two  juftices, 

ccptxons  Heron  yj    the  feifiorfs  affirmed  the  ordcr,  r^fufmg  to  flate  the  cafe 

cccd3ng?about  fpccially.     Whereupon  the  parifh  to  ^Kich  the  pauper  Wai  fent 

fctticments.  tendered    a  bill  of  exceptions,  .wherein  the  faS  was  ftated, 

Barnard.  K.B.  ^^^  ^^^  haupcr  had  executed  the  office  of  parifh  clerk  ill  the 

41 C.     S.  C.  but  'n        r  ^      %  ■!•  1  •    t    A  <!•  1    •    1 

not  s.  P.  2  ScflT.  parifh  from  whcn'CC  nc  was  removed,  notwithitanding* which 
Caf.  254.  pi.  the  feffions  had  determined  it  no  fettlement,  it  not  appearing 
Caf.^emp.  -  bow -he.  came  to  be  nominated  to  the  office  :  and  this  bill 
Hardw.  249.  of  cxccptions  was  fealed  by  two  juflices,  and  returned  up  with 
Bur.  Sctti.  Caf.  ^^  ordcrs. 
77.  pi.  24. 

And  upon  the  merits  the  court  was  clear,  that  the  jufliccs 
'*    *  -     had' erred,  the  executing  the  office  being  indifputably  a  ftttle- 

•  ment.     But  the  great  doubt  was,  whether  they  could  take  the 

•  -meritis  fnta  confideration  y  it  being  objected,  that  a  bill  of  ex- 
^ceptions  would  not  lie  in  this  cafe  of  a  fummary  proceeding  an 
"  a  new  jurifdiftion  given  by  aft  of  Parliament,  where  the  pA- 
••  ceedhigs  were  always  in  Errglijlj,  and  the  words  of  the  ftatute 
^^rn^' altqms"impbcitatusy  which   mean  a  proceeding  by  the 

courfe  of  the  common  law  in  a  civil  fuit.  And  Saik.  263> 
284.  Carth.  394.  I  Lev.  68.  i  Sid.  84.  5  Co*  104.  Cro. 
EL  751.     Co.  Litt.  72.  tf..  were  cited. 

.  On  the   other  hand  it  was  infifled,  that  the  word  y«/?/WtfnV 

^ould  take  in  the  feffions.      4  Injf,  427.     Ryley's  Placiia  Pari. 

'  659."     That  in  the  cafe  of  Levcrpook  it  v/as  determined  to  lie 

*  *  on  proceedings  in  the  petty,  bag.     That  it  was  i^vcr  deter- 

mifiecl  ftot  to  lie  in  criminal  cafes,  except  in  Sir  H.  Vant% 

cafe  \  where  the  only  rcafon  given  is,  that  it  would  take-  up 

"tdio  njuch  time  ^t  an  affifes.     And  in  Lamb,  lib,  4.  c.  13.  it  is 

';ttieritioiicd,  that  juftices  of  the  peace  may  feal  a  bill  of  cxcep- 

:   tion^  upon  ;m  rtidi6hnent. 

'■•  ^-  *  2  -  ■  Sci 


..'*    «•«  .^j 
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Sed  per  curlaniy  Though  it  has  been  often  wiftied  that  fuch  a 
bill  would  lie  in  cafes  of  fettlements,  where  juft ices  often  take  . 
too  great  liberties  ;  yet  the  inconvenicncies  will  Ije  fuch  as 
out-weigh  any  benefit  that  might  arife  m  a  particular  inftance. 
It  will  multiply  expcnce,  and  make  fummary  jurifdiAions  u(e- 
lefs.  •  Lord  Coke  confiders  it  only  as  lying  in  actions,  but  is 

-filent  as  to  fummary  or  criminal  proceedings.  And  though 
Lambert  is  as  cited,  yet  it  is  only  what  he  delivers  as  from 

JMarrvw^  and  has  never  been  followed  by  any  judicial  opinion. 
It  was  the  intent  of  thefe  a£b,  that  what  the  juftices  do  ihall  be 

•final  as  to  fa^t,  and  every  thing  but  the  law  appe^M'ing  upon 
tbe  face  of  the  order.     It  is  alfo  a  ftrong  reafon,  that  error  will 

.not  lie,  for  it  is  only  where  the  caufe  comes  by  writ  of  error 

ox  return,  that  a  bill  of. exceptions  can  be  debated.  In  a  trial 
at  bar  it  is  never  argued,  but  in  the  fuperior  court,  on  pvor. 
We  give  no  opinion  as  to  criminal  cafes,  in  which  Lord  Ray^ 
j9Miu/ doubted,  H'lU  7,  Geo,  2.  Rex  v.  Bunchy  which  was  the  cafe 
of  a  libel,  and  the  Attorney  General  put  an  end  to  the  queftion 
by  withdrawing  a  juror.  The  never  attempting  fuch  a  bill, 
^riien  we  all  know  there  have  been  many  occafions  for  it,  is  a 
ftrong  argument  againft  it. 

Etper  curiam^  Let  the  rule  £6r  confirming  the  order  be  takea 
rijpeciailly,  the  court  being  of  opinion,  that  no  bill  of  excep-> 
tions  lay. 

Dominus  Rex  verfus  Wright  et  ux'. 

TH  £  defendants  were  indicted  for  a  confpiracy,  and  the  On  Indiaroenu 
queftion  was,  whether  they  could  be  admitted  to  defend  ^^^  ^^^^^-^^^^ 
•      /.        ^  •  A      J  r  1  •  1    r  ■        i_       r  ™*y  °^  admitted 

tn  forma  pauperis.     And  upon  conlidcration  and  fcarch  of  pre-  in  forma  ^au- 
cedents,  the  court  was  of  opinion  they  might :  for  though  it  is  P^''\^ 
not  within  the^ftatute  11  Hen.  7.  c.  12.  which  relates  to  civil  H^rd^^^^M 
fuits  only ;  yet  it  might  be  reafonable  to  do  it  on  indictments  253. 
at  common  law,  where  the  profecutor,  who  can  have  no  cofls,  s^ac- Abr.Sxa. 
is  not  prejudiced.     And  the  inffcinces  vouched  {hew  it  to  be  L^, '"]'      '* 
the  courfe  of  this  court.     In  the  Exchequer  indeed  there  was 
a  provifion  by  2  Geo.  2.  r.  28.  for  defendants  in  Cuflom-houfe 
caufes,  but  that  might  be  thought  necefTary,  there  being  no 
fuch  pradtice  there.     A  rule  was  made  on  the  ufual  affidavit, 
-for  the  defendants  being  admitted  in  forma  pauperis. 


3X4  Dominus 
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4  &  s  w.  &  M.  Dorainus  Rex  verfus  Morgan* 

I 

The  (latutt  for  /^N  an  information  in  nature  of  a  ^«c  warranto  for  the 
coils  on  intor-  ^^^  ofRce  of  burgcfs  of  Cardiffe^  a  recognizance  was  taken 
w^'aiV^of  y"/  ^^  "P^^  ^^  iftatute  /^l^  ^fV.t^  M.  c.  18.  and  not  being  tried 
warrant c.         within  thc  year,  the  court  was  moved  for  cofts  againft  the  pro- 

fecutor ;  which  was  oppofed,  on  pretence  that  thcfe  informa- 
tions were  not  within  the  adl,  which  fpeaks  only  of  trefpafles^ 
batteries,  and  other  mifdemeanors.  Sed  per  curiam^  A  ufurpa- 
tion  is  a  mtfdemeanor,  and  the  pra£lice  of  taking  recogni- 
zances is  thc  bed  expoAtor.  Befides,  this  has  been  determin- 
ed in  SaU,  376.  But  as  here  has  been  no  verdi<3  or  judgment, 
it  mull  not  be  cofts  generally,  as  on  9  Jnn.  c,  20.  but  re^ 
ftrained  to  20  /.  as  on  tlie  4  Of  5  /F.  V  M. 


Sir  William  Halton,  Baronet,  verfus  Haflcl. 

^'"o  d'**  ^^  '"^h  A  "^  ^ifiprius  in  MiddUfex  in  an  adlion  brought  for  a  fine  of 
Unproved  valuc,^  XJL  75^'  ^^  admiflion  of  the  defendant  to  a  copyhold.  It 
appeared  that  the  premiflcs  were  of  the  value  of  50  /.  per  ann, 
and  a  year  and  a  half  being  75/.  was  aflcfled :  the  defendant 
infifted  to  pay  only  24/.  it  appearing  his  rent  i^'as  but  16/.  the 
reft  arifing  from  improvements  made  under  an  old  leafe  by  li- 
cence of  the  lord.  And  Lord  Hardwicke  was  of  opinion,  that 
the  fine  ftiould  be  fet  according  to  the  prefent  improved  value^ 
which  is  all  the  lord  has  to  look  after;  and  if  it  was  other- 
wife,  this  might  open  a  door  to  defeat  the  lord  in  a  great  mea- 
fure,  fo  there  was  a  verdiA  for  75  /.  for  the  plaintiff. 


Ambrofe  verfus  Clendon.     At  Guildhall. 

Tho'  1*  tiond  19    TN  this  cafe  it  was  ruled,  as  in  Toms  v.  Mytton^  H'lL  13  Geo.  x. 

^ie^"  ^""^  ''f^^'  X  ^"^^  744-  ^^^^  *^  ^^^  ^^^^  o^  ^^  petitioning  creditor  aj>. 
drbt,  \ci\i\i  peared  to  be  contrafted  after  thc  a£l  of  bankruptcy,  it  could  be 
is  after  an  adt  no  ground  for  a  commifTion  j  but  where  y/.  had  100/.  owing 
ot"baiikjaptcy,    ^^  fimplc  contraft  before  an  a6t  of  bankruptcy,  and  one  is 

the  firaplc  c«)n-  ./.  i  •!  ii  111 

craa  i:^  not  e<-  « attcrwards  fecretly  committed,  and  then  a  bond  taken;  it 
tinguiihed.  fhaH  not  fofar  extinguifli  the  Ample  contrav^t,  as  to  deprive  ti^ 
H^rdw.*^!*?.       creditor  of  petitioning  for  a  commiflion. 


Domlnuf 
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Dominus  Rex  verfus  Nunez. 

ON  trial  of  an  indiftmcnt  for  perjury  in  an  anfwer  in  Scac-  Cirer  of  a  ii«>tc 
carioj  the  cafe  made  by  the  plaintiff  was,  that  (he  gave  P<>  ;*i^"^^«  o» 
the  defendant  a  note  for  twenty  guineas,  which  he  promiled  pcijury  in  deny- 
not  to  put  irt  fuit  againft  her,  but  to  take  it  of  a  debtor  of  the  *»ng  *^  agrcc- 
plaintifPs  :  notwithftanding  which  he  had  fued  her,  and  there-  u 'llVuu/'' ^"' 
fore  (he  prayed  an    injun£tion.      The  defendant  denied  any  N.B.lnScacca- 
fuch  agreement.     And  on  this  denial  the  perjury  was  affigned,  •'wtheAcfcndaift 
and  the  pUintiff  caUed  as  a  witnefc,    on   the   authority  of  fo^^JJ^fh^re 
Pansys  cafe,  i  Fent,  49.    i  Si  J.  431.    and  The  King  v.  Moifey  toreadltwt* 
Trin.  10  Geo.  i.  antey  595.     But  the  Chief  juftice  niled,-that  ^^^V^^"^ 
flic  could  not  be  a  witnefs,  and  relied  on  the  cafe,  of  Rex  v.  the  defendant. 
JVhiting  in  Salk.  283.     He  faid  Paris^s  cafe  was  againft  Tw;^  Theory  of  ETid. 
iifn*%  opinion,  and  had  not  been  much  liked  fince*  x      l^^^  cai 

pl.  SOI.      Caf.  temp.  Hardw.  265. 

Bufli  and  others,  Aflignees  of  Jones  verfus  Gower.  i»  Ann.  ft.  2. 

•    -      •  c*  i6* 

TO  z  Jcire  facias  on  a  judgment  by  confeffion,   the!  dc-  ufury  cannot 
fendant  plead^ed,  that  the  v^rrant  of  attorney  was  given  be  pleaded  to 
on  an  ufurious  contraA.     And  upon  demurrer  it  was  held,  {udgroent.* 
that  this  was  not  within  the  ftatute  12  Ann.  Jl.  2.  c.  i6.  or  to  Caf.  temp. 
be  got  at  this  way ;  for  this  is  no  contract  or  aiTurance,  a  Hardw.  233. 
judgment  being  redditum  in  invHum.     The  court  however  in- 
clined, that  it  might  be  got  at  on  a  motion  to  vacate  the  judg- 
ment, as  was  done  in  C.  B,  Trin.  3  Geo.  i.  Jackfon  v.  Me/ley^ 
where  a  warrant  was  obuined  from  an  infant.     On  the  ftanice 
de  Tiligio/isj  who  are  reftrained  from  obtaining  lands  arte  vel 
ingenio ;  yet  a  praecipe  being  brought,  and  judgment  had,  there 
was  forced  to  be  the  aidof  Farliament  to  inquire  into  collufion. 


Hockley  ^etfus  Merry.  7  c.  c.  31. 

THE  defendant,  9  May  17 34,  was  bail  on  a  writ  of  error.  Where  there  u 
On  25  OHoher  1734,  be  committed  an  aft  of  bank-  ^jf  ^^^^ 
ruptcy,  and  after  a  commiifion  obtained  his  certificate.     On  becoming  bai!^ 
\%  November  1735,  the  judgment  was  affirmed.     And  in  debt  on  error  and 
upon  Ae  recognizance,  he  pleaded  his  difcharge,  and  that  the  [{)^  p^;^^*,''^^; 
cauie  of  a^Uon  arofe  beforf  his  bankruptcy.     And  the  Chief  difchargeitrum 
Juftice  on  the  trial  held,  that  the  defendant  was  not  difchargeB,  hisrcco^ni- 
according  to  the  cafe  of  Tully  v.  Sparks^  Pafch.   %  Geo.  2.  ante,  c|j;*^t8mp. 
867.  for  this  was  but  a  contingent  debt,  for  which  the  plain-  lUruw.  262. 
tifF  could  not  come  in  under  the  commiiTion  ^    the   ftatutc 
J  Geo.  I.  ^•.  31.  only  letting  in  thofq  where  the  payment  was 
certain,  though  future.     There  was  a  verdiiS  for  the  plaintiff. 


Trinity 
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•  Thit  tenn  did 
xiot  begin  till 
Friday  a  5  ^m> 
17369  confe- 
quoitly»  the 
wholeofitfiell 
within  the  tenth 
je^roftheKingy 
whofe  acceifion 
Mm^  II  JuMif 
1727*  ^ttBur. 
Setl.  Car.  87. 


« 


9  Georgii  2  Regis.  In  B.  R. 


Philip  £(?r^/  Hardwicke,  Cbiefjujiice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt. 

William  Lee  Efqy 

John  Willes,  Efqi  Attorney  General. 

Dudley  Ryder,  Efq;  Solicitor  General. 


5  An.  c.  14. 
4  An.  c.  1 6. 

No  Pleading 
double  in  a  qui 
ttm» 
Barnard.  K.  B. 

»7- 


Pra£Uce. 
Caf.  temp. 
Hardw.  271. 

s.  c.  s.  p. 


Morgan  verfus  Luckup. 

IN  a  qui  tarn  on  the  ftatute  of  gaming  it  was  held,  that  the 
defendant  could  not  be  admitt^  to  plead  double,  the  2&  for 
amendment  of  the  law  excluding  popular  adtions.  And  it 
was  faid  to  have  been  fo  held,  Trin.  13  6^p.  i«  inter  fFMet 
Vrlin. 

Dominus  ReX'W9yi<x  Badouin. 

A  Rule  was  made  for  the  defendant  to  (hew  canfe  ^j 
there  ihould  not  be  an  information  agaioft  him.  And 
upon  an  affidavit  of  ferving  the  wife. at  his  houfe,  I  moved  to 
make  it  abfolute  :  it  was  agreed,  that  perfonal  fervice  was  liot 
neceflary,  and  that  this  wsiSprimif  facie  a  good  fervice.  But 
tiie  wife  making  affidavit,  that  he  was  gone  beyond  fea  a  week 
before  the  fervice,  the  court  held  it  not  to  be  good ;  for  leaving 
at  the  houfe  is  only  good  upon  a  fuppofition  the  party  is  there, 
whereas  now  the  contrary  appears. 


Smith) 
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Smith,  qui  taiki,  virfus  Gibfon.. 

ACTION  upon  the  ftatUtes  of  13  Ric.  2.    C.  5.    l^Rlc.  2-  Abatement. 
c.  3.  and  2  Hen,  4.  f.  11.  for  impleading  the  plaintiff  in  Caf.  temp. 
<hc  admiralty  for  a  matter  at  land,  and  arrefting  the  two  and  ^*"*^*  *7i' 
thirtieth  part  of  the  (hip ;  which  two  and  thirtieth  part  be- 
longed to  the  plaintiff,  whereby  the  ihip  was  detained,  and  he 
-was  put  to  cxpcnce. 

The  defendant  pleaded  in  abatement,  that  there  were  other 
part-owners  not  joined  in  the  adion,  who  it  appeared  were 
injured  as  well  as  the  plaintiff,  fmcc  the  whole  fhip  was  de- 
tained in  detaining  a  two  and  thirtieth  part.  ^ 

Sedfer  curiam^  The  git  of  this  a6tion  is  the  fuit  in  the  admi- 
ralty, which  was  againft  the  plaintiff  only,  and  therefore  •  the 
reft  of'the  paft-owncfrs  could  not  join;  and  there  muft  be  a 
rejp9ndis  oujier. 

Stoughton  verfus  Reynolds. 

ACTION  upon  the  cafe  for  a  falfe  return  of  a  mandamus.  The  right  of 
dire6lcd  to  the  defendant  as  archdeacon  of  Northampton,  adjotirning  a 
commanding  him  to  fwear  the  plaintiff  into  the  ofHce  off  harch-  p^rifh  at  large! 
warden  of  All-Saints  in  the  town  of  Northampton  \  to  which  Forteic  Rep* 
writ  the  defendant  had  returned   that  the  plaintiff  was*  not  ]^\' 

I   jrt    J  '^  Caf.  temp. 

CleCtea,  Hardw.  »74. 

Upon  Not  guilty  pleaded  the  jury  find  this  fpecial  verdift. 

That  AH'Saints  is  an  ancient  parifh,  and  has  yearly  chofen 
two  church- wardens  in  Eajler-weekj  by  the  vicar's  nominating 
one,  and  the  parifhioners  the  other.  That  in  Eafler-week  1 7  34, 
the  vicar  nominated  Benjamin  Chapman,  and  the  parifhioners 
nominated  the  plaintiff,  to  be  church- wardens  for  the  year  en- 
fuing,  and  until  others  were  admitted  and  fworn,  and  that  both 
were  fworn  in,  purfuant  to  fuch  eleftion.  That  on  Eajier^ 
m/onday  1735,  a  veftry  was  held  in  the  church  for  a  new  elec- 
tion; the  vicar  took  the  chair,  and  the  old  church-wardens 
were  pfefent,  and  the  vicar  nominated  Chapman  to  be  his 
church-warden  for  the  enfuing  year.  That  the  plaintiff  and 
one  Farren  were  candidates  for  the  other  office,  and  e?xh  had 
the  votes  of  feveral  of  the  parifhioners.  That  before  the 
election  was  compleated  or  all  had  polled,  the  vicar,  at  the  defire 
and  with  the  confent  of  Chap?nan  then  prefent,  declared  the 
meeting  to  be  adjourned,  and  did   then   in  faft  adjourn  the 

fame 
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(ame  to  the  next  morning  at  nine,  which  adjournment  vrti 
oppofed  on  behalf  of  the  plaintiff  by  fome  of  the  pari{hioners« 
That  on  declaring  the  adjournment,  the  vicar  and  Chapman 
departed  ;  but  the  plaintiff  and  his  friends  ftaid,  and  in  faSt 
continued  the  poll,  whereby  the  plaintiff  had  on  that  day  the 
majority  of  votes.  That  the  next  morning  the  vicar.  Chapman^ 
and  the  parifhioners  in  their  intereft,  met ;  and  in  fa<^  con- 
tinued the  poll,  upon  the  clofe  of  which  Farren  had  the  ma« 
jorlty  of  votes.  That  the  plaintiff  fued  his  mandamus^  to  which 
non  fuit  eU^us  was  returned  by  th&  defendant,  and  alfo  that 
Farren  was  eleded,  and  had  been  fworn  in.  Sed  utrum^  (stc. 
Et  Ji  pro  quer"  pro  quer*  and  i%d.  damages.  Et  Ji  pro  dip 
pro  def\ 

Sir  Thomas  Abnej  pro  quer\  The  principal  queftion  is,  in 
whom  the  right  of  adjourning  veftries  refides.  If  in  the  par« 
fon  alone,  or  in  him  and  one  church-warden,  it  is  with  the  de- 
fendant :  if  in  the  whole  pariih,  or  in  both  church-wardens,  it 
is  with  the  plaintiff;  for  then  there  was  no  adjournment,  and 
the  poll  was  regularly  continued  that  day,  and  at  the  clofe  the 
plaintiff  had  the  majority. 

By  the  89th  canon  church-wardens  are  to  be  chofen  by  die 
parfon  and  pariil^ioners Jointly,  if  it  may  be  ;  if  not,  the  par- 
fon  names  one,  and  the  parifhioners  are  to  chufe  another. 
According  to  this  the  parfon  has  nothing  to  do  in  the  ele^on 
of  the  parifhioners  church- warden.  But  however  this  canon 
cannot  controul  a  cuftom.  Cro.  yac.  532.  2  RolL  Jbr.  287. 
Cro.  Car.  551.  Hardr,  378.  Carth.  118.  .This  will  be  m 
effeS  vefling  the  whole  in  the  parfon,  who  never  fummons  the 
veflries,  that  being  the  office  of  the  church-wardens. 

Booth  contra,     I  agree,  if  the  right  of  adjourning  is  in  both 
church-wardens,  or  the  parifh  at  large,  our  election  of  Farnn- 
muft  fall. 

The  jury  have  found,  that  the  vicar  was  in  the  chair,  i.e. 
that  he  prcfidcd  in  the  aflembly ;  from  whence  it  may  be  na- 
turally inferred,  he  had  the  right  to  adjourn.  As  no  cafe  has 
yt't  fixed  it,  confider  it  on  the  reafon  of  the  thing.  Would  you 
take  a  poll  for  adjourning  ?  It  would  be  cader  to  go  on  with  the 
original  poll.  Li  popular  afi'cmblics  there  is  a  neceffity  that  the 
preilding  pcrfon  fhould  have  this  power.  Bcfides,  it  is  found 
that  the  plaintiff  was  church- warden  the  year  before,  and  was 
to  continue  till  another  was  fworn :  what  occafion  therefore 
was  there  to  refwcar  him,  fuppofing  him  duly  elefted  and  Farren 
not  ?  and  what  damage  is  tiiere  that  can  fupport  this  action  I 
Hob.  267. 

Sir 
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Sir^T'.  Ahney  replied.  Though  the  adjournment  is  pronounced 
by  the  perfon  in  the  chair,  yet  it  is  the  a£t  of  the  whole  af- 
(embly.  i  Mod.  194,  236.  2  Mod.  222.  The  cuftom  is  to 
chufe  annually,  and  therefore  he  muft  be  annually  fworn :  and 
u  the  jury  have  found  damages,  it  is  now  ^00  late  to  make 
my  obje£tion. 

C.  J.  The  conclufion  of  the  verdift  is  general,  whether  the 
lefendant  has  made  a  falfe  return,  which  depends  on  the  vali- 
lity  of  the  adjournment.  This  is  a  queftion  of  great  con- 
lequence  as  to  the  rights  of  all  the  parifh  and  their  rates,  and 
riuve  heard  nothing  to  fatisfy  me  that  this  was  a  regular  ad«> 
ournment. 

The  power  muft  arife  from  the  cuftom,  or  common  law. 
flere  is  no  cuftom  found,  and  I  know  of  no  book  that  (hews 
law  it  ftands  at  common  law.  As  to  the  vicar,  he  feems  to 
Uive  no  (hare  in  the  ele&ion  of  the  fecond  churchwarden,  nor 
x>  have  any  right  to  prefide.  Is  the  right  of  adjourning  in  the 
^urchwardens  ?  There  is  no  cafe  for  that :  though  if  there 
nraSy  this  is  found  to  be  the  ad  of  one  only.  We  muft  there* 
ore  refort  to  the  common  right,  which  is  in  the  whole  af- 
^bly,  where  all  are  upon  an  equal  foot  And  though  there 
nay  be  a  difficult}^  in  polling  for  an  adjournment,  yet  as 
here  is  no  other  way,  that  muft  be  taken.  It  would  be 
^ving  the  vicar  too  much  influence,  to  fix  it  in  him  and  bis 
:huraiwarden. 

As  to  the  objection  that  the  plaintifF  needed  not  a  refwear- 
ng  :  it  is  otherwife,  and  in  corporations  when  mayors  are  re- 
hofen,  they  are  always  fworn  again,  though  there  is  a  power 
Q  hold  over* 

Caftni  accord".  And  the  plaintiff  bad  judgment  upon  the 
irft  arguipent* 

between  the  Pariih^s  of  Heptonftall  and  Evingdon  in  York- 

mire. 

A  Mf^n  ^d  four  children  were  fent  to  Heptonftall  as  the  place  where  chlidreo 
f^  of  their  fettlement.     And  I  excepted,  that  the   ages  of  are  fent  as  »:• 
he  children  w?re  not  fet  out,     Sedper  curiam^  That  is  only  [Sdl^^'*"^^** 
leceflary  where  they  are  fent  confequentially  to  the  Other's  not  be  fet  out« 
:ttlement,  but  here  is  an  exprefs  adjudication  of  their  adhial 
rttlement.     Order  con^rmed* 

Dominus 


^00 
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pominus  Rex  verfus  Luckup. 


The  penalty  on    rTT^  HE  defendant  was  conviftcd  on  an  information  upon  the 

the  gaming'aci      J^     gating  ^&ij  wfaich  fays  that  he  (hall  forfeit  five  times 

itiuft  be  lucd  for  ^j^^  valuc,  to  be  recovered  by  a  common  informer,  upon  coa-. 

lion.  vii£tion.     And  it  was  moved,  that  a   fine  (liould  be  fet  upon 

9  Ann.  c.  14.     the  defendant,  if  he  refiifed  to  fpeak  with  the  profecutor.     &d 

per  curiam^  All  the  judgment  we  can  give  is,  quod  convL^us  tfi  ; 

and  a  new  aftion  muft  be  brought  upon  that  judgment  for  the 

forfeiture,  which  was  thought  fufficient  to  deter  the  offenders. 

In  the  cafe  of  recufancy  there  is  no  other  judgment.      Luto)*^ 

159,  162.     5  Mod,  431.   Cro.  Car,  504.   Co,  Ent.  362.      The 

defendant  wras  difcharged  without  any  fine  or  cofts. 


Smith  qui  tarn  verfus  Dunce. 

Ca^ideincre-  A  FTER  a  verdid  againft  the  defendant  for  fuing  in  the 
doubirTas  well  I\,  admiralty  for  a  matter  at  land,  in  which  cafe  double 
*s  thofc  given  by  damages  are  given  ^  it  was  moved  on  2  Danv.  221.  that  the 
^c  jury.  ^Qi^g  ^  incremento{^oyi\A  not  be  doubled.     But  on  citing  Carth. 

321.  10  G7.  116.  and  producing  the  record  of  the  cafe  of 
Cliiid  v.  Sandi  mentioned  in  CarthtWj  where  the  doubling  the 
cofts  de  tncremento  was  afligned  for  error,  and  over-ruled  ;  the 
court  was  of  opinion,  that  there  was  no  diftindion  between  the 
cofts  given  by  the  jury,  and  thofe  given  by  the  court,  but 
both  ought  to  be  doubled. 


■« 


loAna.  c.  23.  Ddminus*Rex  verfus  Davis. 

The  check  poUs  np>HE   ftatutc  10  Ann.  c.   23.    requires  the  flierifF  to  dc- 

"iginli*boLk        JL  .  liver  to  the  clerk  of  the  peace  all  the  poll  books  taken 

muft  be  lodged     at  the  cledlion  of  knights  of  the  fhire.     In    the  RadnorJHfi, 

with  the  clerk  of  clcftipn  the  flierlft'  fwore  a  clerk,  and  each  of  the  candidater 

cpeawc.  j^^j  ^^^^  others,  and  five  polls  were  taken,  which  were  delivered 

to  tlic  fljerifi".     He  carried  ia  th^t  only  which  was  .  taken  bjt 

his  clerk,  as  T)eing  the  original  poll,  and  the  other  only  checks  r 

and  infifted,  that   the  a£l  in  requiring   all    the  poll  books  to 

be  lodged,  meant  9nly  in  the  cafe  where  the  poll  is  going  pn.at 

different  booths,    and  all  the  books  make  but  one  pbll.     But 

the  court  held,  that  all  the  books'  ought  to  have*  been  carried 

in;   and  granted  aa  information  againft  the  fheriff  for  not 

doing  it. 

A'  B.  Upon  a  reference  to  Mr.  Attorney  and  me,  we  r^^^ 
ported  for  z.  nolle  profequiy  it  not  being  a  v/iiful,  ifanymiftake, 

Dominus 


TxinkyT^trm  ^Gto^i^  %a^ 


Dominus  Rex  vetfus  Morgan. 

CertUrari  "wzii  granted,  to  remove  an  indi£hnent  of  per-  Certiorari  to  Old 
1^  jury  from  the  Old  Bailey ^  on  the  part  of  the  defendant,  upon  BMiley  forade- 
affidavit  that  he  had  twice  paid  cofts  for  not  going  on  to  trial,  ^«^»»^ 
Judges  being  gone  away ;  which  the  court  allowed  to  be  a  Ante,  549  rgj, 
aal  reafon,  that  diftinguifhed  this  from  the  common  cafe,  7'7* 
5rc  certiorari s  are  denied. 


Wigley  verfus  Morgan,  un',  5cc. 

"^JHE  queftion  was,  whether  in  an  a£lion  againji  an  attor-  where  an  attor- 
.     ney,  he  had  privilege  to  change  the  venue  into  MxddUfex^  ney  is  defendant 
v€ii  as  to  lay  it  there  when  he  is  plaintiff     And  the  court  ^^  may  change 
1  there  was  no  difference*     Viii  Saik.  668.     2  Show.  176.  M-Jdhflx^ 
\iU*   Praii.  R^gift'    370.      I  Keb.   277.     Afuh.   11  Geo^i*  Cited  in  Andn 
Ufifmdv*  Duppa^  (ante^  610)  2  Ven.  4.7.     The   venue   was  ?*'*r^'^/! 

^    J  .  -ml' lilt      -I-  r  '  been  fince  fet- 

TiflfiiyxitQ  JmddUJex  m  this  cafe.  tied,  that  an  " 

attorney  has  no 
Tttch  pnFllege  when  he  11  defendant*    See  4  Bur.  Rep.  2027* 


Holdfaft  verfus  Freeman  et  al\ 

"^HE  notice  in  ejeftment  was  to  appear  on  the  eflbin  day  of  Praaicc 
.    this  term.     And  held  ill,  for  it  fliould  be  to  appear  the 
\  day  in  full  term,  which  is  the  appearance  day. 


Williams  verfus  Jones. 

N  trefpafs,  aflfault,  and  battery ;  the  defendant  juftified  an  a  battery  can. 
irreft  under  procefs.     And  on  demurrer  it  was  objefted^  that  "^^  ***  j^^* 
«gh  procefs  will  juftify  the  aflault  in  arrefting,  vet  to  juftify  ly^.  *"sce  Lord*** 
ottery,  refiftance  or  an  attempt  to  rcfcue  himfelf  fhould  be  Raymond  231 
:wnj  and  LuUkj.  929,.  was   cited,  and  precedents,  where  u!^^°*% 
;  plea  is  Not  guilty  to  the  battery,  and  a  juftiftcation  as  to 
aflault.     Co,  Ent.  303.  h,     Tho.  306.     i  Brown,  237,  238% 
?rtft(;ff.  134,  145,  146.     Hearne^iq.     2^.  4.  6.  ^.     2-Roll* 

r.  546. 

And  after  time  taken  to  advife,  the  Chief  Juftice  delivered 
opinion  of  the  court,  that  the  plea  was  ill  \  and  the  plaintiff 
I  judgment. 


Dominus 
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Dominus  Rex  verfm  Jenkins. 

Two  jufticM  'TT^  WO  juftices  made  an  order,  reciting  that  the  defendant 
m^n  cht;S  *  ^  ^^^  ^^^^  charged  with  being  the  fatlier  of  a  baftard  chfld, 
with  a  biaard.  and  that  upon  examination  into  the  matter  they  were  of  opinion 
a  s«nr.  Caf.  229.  he  ^^s  not  fo,  and  do  therefore  adjudge  that  he  be  acquitted 

cifJ  temp.         thereof. 

}lardw»  301. 

And  the  court  upon  confideration  were  all  of  opinion,  that 
the  juftices  had  gone  two  far  ;*for  their  whole  authority  is  un- 
der 18  El.  c.  3.  whereby  they  are  only  impowered  to  take  order 
for  the  relief  of  the  parifh,  and  punifhment  of  the  offender; 
but  have  no  power  to  acquit  the  party,  or  convift  him  /inalij: 
which  appe*ars  likewife  from  their  proceedings  being  in  Engli^ 
where  they  are  not  required  to  fet  out  the  evidence,  or  Ihcw  a 
fummons.  The  fcflions  indeed  on  '^Ckir,  i,  r.  4.  §  15.  may 
make  a  final  order  :  and  after  a  man  is  difcharged  by  one  fef- 
fions,  a  fubfequent  fefilons  cannot  take  it  up  again,  as  was  held 
An^^j  716.         Mich*  13  Geo.  I.  Rex  v.  Tenant.     And  it  would  be  greatly  »i»- 

conyenicnt,  the  juftices  (hould  have  fuch  a  power  ;  bccaufe  the 
parifh  cannot  appeal :  the  defendant  indeed  may,  not  by  virtue 
of  exprefs  words,  but  in  confequence  of  the  claufe  about  giving 
fecurity  to  abide  the  order  of  feflions,  if  the  party  does  not  fub- 
mit  to  the  order  of  two  juftices.  And  though  a  man  may  here- 
by be  liable  to  be  harrafted  in  being  carried  before  feveral 
juftices,  that  is  a  lefs  evil  than  the  other :  and  befides,  this 
court  is  open,  if  any  thing  fliould  be  done  to  the  manifeft  op* 
preffion  of  the  party.     The  order  was  quaftied. 


Dominus  Rex  verfus  Davis  and  Gofling. 


^oart^blct. 


Of  the  power  of  rTl  HE  feflions  of  M^nmouthjhire  made  an  order,  reciting  that 
*!!^I^Kur*  *'  '*     X    Ahlard  and  ^vans  had  complained,  that  they  had  fcrved  as 

coiiftables  of  (Jhefjiaw  a  yev>  and  that  though  four  perfons  were 
returned  by  the  hoqiage  to  the  ftcv/ard,  he  had  appointed  no 
new  ones ;  and  therefore  they  prayed  to  be  difcharged,  where* 
upon  it  is  ordered  that  the  defendants  be  appointed  in  their 
Itcad. 

And  upon  confidcring  the  ftatute  13  £5f  14  Car.  2.  c.  12.  which 
only  impowcrs  the  feflions  to  appoint  conitables,  until  the  lord 
{hall  hold  a  court ;  this  order  was  quaftied,  becaufe  it  was  in  the 
disjundtivc,  for  a  year,  or  until  others  were  chofen.  Bcfidcs^ 
there  was  no  adjudication  that  the  others  had  Icrved  a  year. 

Cooper 
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Cooper  veffus  Lc  Blanc.     At  Guildhall. 

THE  defendant  was  fued  as  indorfor  of  a  note.     And  it  Where  t  mm 
was  proved,  that  a  difcounter  fent  the  note  to  the  de-  |ja»  owned  hi« 
iendant,  who  looked  on  it,  and  faid  it  was  his  hand,  and  the  dorfemenT  he' 
note  (which  had  fome  months  to  run)  would  be  paid  when  fliaii  not  fct up 
due.     The  Chief  Jufticc  refufed  to  let  the  defendant  in  tofhew  \*^^'b"^'fi^?J' 
forgery  by  fimilitude  of  hands,  fince  it  would  tend  to  deftroy  fude. 
all  negotiation  of  notes  and  bills.     But  he  feemed  inclined  to  Ante,  946* 
«]low  proof  of  a(Eiual  forgery,    if   the  defendant  could  have 
Hiewn  it,  which  he  could  not.     And  the  plaintifF  obtained  a 
verdid. 

Barker  verfus  Sir  Wolfton  Dixie. 

IN  cafe  for  a   malicious  profecution  of  an  indiAment  for  No  new  trial  for 
felony,  the  jury  found  for  the  plaintiff,  and  gave  51.  da-  f«»»*ln«f«  of^» 
mages.     And  upon  motion  for  a  new  trial  on  account  of  the 
imallnels  of  damages,  the  court  held  there  could  be  no  new 
trial  on  that  account :    for   this   was  not  a  falfe  verdi£t,  as  Salk.  647. 
finding  for  the  defendant  would  be,  and  would  fubjed  them  to  ^ndVcis  I'^it*^' 
an  attaint;  whereas  they  having  found  rightly  for  the  plain-  s.  c.  s.  P.  ' 
tifff  no  attaint  would  lie.     And  new  trials  came  in  the  room 
onljr  of  attaints,  as  a  more  expeditious  and  eafy  remedy. 


Kynafton   verfus  The   Mayor,    Aldermen   and   Afllftants    of 

Shrewfbury. 

TO  a  mandamus  to  reftore  the  plaintiff  to  the  office  of  al-  If  one  member 
derman,  it  was  returned,  that  at  an  affembly  held  fuch  a  ^  omitttd  to 
day  the  plaintiff  was  for  being  abfent  three  years  removed,  3  corporate^. 
And  upon  a  traverfe  of  every  part  of  the  return,  a  fpecial  ver-  fembly,  the  ad 
did  was  found  as  to  fome  points  which  are  not  neceflary  to  "  ^*'*"   « 

•       /I         ,      .  ,  '^    .    .  ',         Andrews  55, 

DC  itated,  in  as  much  as  no  opinion  was  given  upon  any  but  ,04,  171.  in 
one,  which  was  this.     The  removal  ^"^s  not  upon  a  charter-  margin,  cited  in 
day,  fo  a  fummons  of  an  affembly  was  neceffary  :  the  mayor  ?**?'  ^ 

t  i-  r  rill  I  1  1/  *-•**•    ^CB*r» 

gave  orders  lor  a  luinmons  of  ail  the  members,  but  the  fcr-  Hardw.  147, 
jeant  being  informed  and  believing  that  one  of  the  aldermen  »9S»  377* 
was  out  of  fummons,  neglected  to  give  him  notice,  though 
he  had  a  houfe  and  family  in  the  town,  and  accordingly  re- 
turned him  out  of  fummons.  And  upon,  this  part  of  the  cafe 
the  court  was  of  opinion,  it  was  not  a  regular  affembly,  for 
every  member  fhould  be  fummoned  \  and  he  has  a  right  to  de- 
bate as  well  as  vote.  And  this  point  has  been  footcen  fettled, 
that  it  is  not  now  to  be  made  a  queftlon.  And  by  the  Came 
VojL.  II.  3  Y  reaion 
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reafon  that  the  omitting  to  fummons  one  man  may  be  cxcuf^ 
ed,  the  oinillion  of  a  greater  number  may  be  pafied  over. 

Whereupon  a  rule  was  pronounced  for  a  peremptory  man» 
damns.  And  the  plaintiff  prepared- to  enter  up  a  judgment  for 
his  damages  and  cods,  when  it  was  found,  that  at  the  trial 
there  was  an  omiiTion  of  damages,  and  consequently  thej:e 
could  b«  no  judgment  for  cofts. 

wKerr  on  try-  To  fupply  this  defeS  the  court  was  moved  for  a  writ  of  in- 
i7c*um  "^Wa"  ^"'''y-  And  Cro.  Car.  143-  and  the  cafes  of  quare  impedit  and 
mages  arc  given,  dowcr  wcre  citcd,  whcre  damages  not  being  the  git  of  the  ac- 
this  cannot  be    xxotiy  the  Want  of  them  may  be  fupplied  by  writ  of  inquiry. 

of  inquiry.  — ^-.. 

AnLc,  102 1.  To  this  It  was  anfwercd,  and  refolved  by  the  court,  that 

the  rule  laid  down  in  Chency*s  cafe,  10  Co,  1%  right,  that  where 
the  jury  are  charged  with  a  matter  for  which  an  attaint  will 
lie  if  they  give  a  falfe  verdict,  it  can  never  be  fupplicd  by  writ 
of  inquiry,  but  rauft  be  by  venire  facias  de  novoy  and  fo  is 
SaU.  205.     5  Mod.  1 18. 

9  An^  c.  20.  By  the  ftatute  9  Jnn.  c,  20*   this  traverfe  is  given  in  the 

room  of  an  action  for  ia  falfe  return:  and  as  there  it  cannot 
be  faid  the  damages  are  collateral,  fo  neither  can  it  here  ; 
for  they  arc  confequent  upon  the  ill'ue,  and  as  much  within 
the  charge  of  the  jury.  No  one  can  doubt,  but  that  if  in  an 
a(Slion  for  a  falfe  return  damages  had  not  been  given,  they 
could  not  be  fup«>lied  by  a  writ  of  inquiry.  All  the  cafes  o( 
replevins  upon  the  ftatute  17  G/r.  2.  c.  7.  are  in  poiiit  as  to 
that.  I  Sid^i^So*  Raym,  17O.  i  Feti,  40.  2  Keb,  408. 
Tucker  V.  Stephens  in  C,  B.  Triri.  6  Geo.  i.  Here  it  ought  to  bo 
.♦-by  the  fame.jiiry>  and  there  is  no  difFcrcnce  between  a  fpecial 
and  a  general  verdift.  The  plaintiPs  counfcl  will  therefoiT 
.confider  what  to  do,  or  pray. 

And  a  writ  of  error  being  then  depending  in  Parliament, 
it  was  not  thought  advi fable  to  pray  a  vejiire  facias  de  novoy 
but  to  confider  of  fomc  form  of  a  judgment  to  be  entered 
up,  in  orJcr  to  carrv  to  the  Lor3s.  And  the  judgment  that 
was  entered  was,  "  It  is  confidcred  by  the  court,  that  the 
"  return  is  not  fuilici^nt  in  law  to  bar  or  preclude  the  faid 
**  Ojrlft  KsnaJ^on  from  being  reftorcd  to  the  faid' place  or  of- 
*'  iice  of  one  of  the  aldermen  of  the  faid  town,  and  that  the 
**  iiiiJ  return  for  the  reafons  afortfaid  be  difallowcd  and 
*'  qualhcd." 

And  thereupon   the    caufe   was  argued   at    the  bar    of  the 

Houfc  of  i/ords,  where  no  opinion  was  given  upon  the  points  ot 

the  f|K'cIai  veruicl,  but  ajudgmcnt  pronounced  for  remitting  the 

2  record 
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k^t^ord  to  S.  R.  iirfio  were  directed  to  award  a  ventre  facias  ie 
mev9.  There  were  three  Judges  prefent,  C.  J.  JViUeSy  J.  Den^ 
tony  and  B.  Thom^/inj  to  whom  two  qudlions  were  put* 

i.  Whether,  there  being  no  damages,  any  judgment  could 
be  entered.  To  which  they  anfwered  that  there  could  not ; 
and  declared  that  no  waiver  or  remittit  of  damages  below 
couTd  have  fet  this  right,  for  then  there  would  be  nothing  to 
give  judgment  for,  the  entry  being  only  a  judgment  for  da-^ 
mages  and  cofts,  and  the  peremptory  mandamus  goes  by  rule 
for  him  for  whom  judgment  is  given,  which  are  the  words  of 
the  ftatute. 

The  fecond  queftion  put  to  the  Judges  was,  whether,  as  no 
damages  are  given,  the  plaintiiFs  in  error  would  not  be  fub« 
jed  to  an  action,  which  would  be  a  double  vexation.  As  to 
diis  their  opinion  was,  that  an  adKon  might  be  brought,  the 
ftatute  only  taking  it  away  in  cafe  damages  are  given  upon 
trying  the  traverfe. 

The  judgment  was  reverfed,  and  a  ventre  facias  de  now  di« 
reAed  to  be  awarded  by  B.  R. 


^tmtmmmmmm^mm,mmimmm^m 
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Michaelmas  Term 

10  Georgii  2  Regis.      In  B.  R. 

Philip  XW  Hard wicke.  Chief  Jujlice. 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn,  Knt. 
William  Lee,   Efq^ 

John  Willes,  Efq;  Attorney  General. 
Dudley  Ryder,  Efq;  Solicitor  General 


There  muft  be 
perfonal  fcnrice 
cf  a  witjicfs  to 
warrant  an  at- 
tachmenti* 
Ante,  Sxo. 
Caf.  temp. 
Hardw«3i3. 


Smalt  verjus  Whitmill. 

AN  attachment  was  moved  for  againft  a  witncfs,  for  not 
attending,  being  fubpcenaed,  and  having  a  (hilling 
"IcRT  ^TSui  irappcaring  not  to  be  perfonaT  fervicc,  the 
court  held  it  not  fuflUcicnt  to  warrant  a  proceeding  criminally 
againft  him  :  whether  it  would  do  in  an  aftion,  they  would  not 
declare.  It  was  alfo  faid,  that  though  a  {hilling  is  what  is 
conftantly  given  with  2ifubpo£nay  yet  if  the  witnefs  comes  far, 
there  ought  to  be  a  tender  of  reafonable  charges. 


Servant  a  wit- 
nefs  in  aflion 
by  the  mailer 
per  quidf  &<» 


Cock  verfus  Wortham. 

IT  was  held,  that  in  an  afiion  brought  by  a  father  for  de- 
flowering his  daughter,  per  quod  he  loft  her  fervice  ;  the 
daughter  might  be  examined  as  a  witncfs  for  the  plaintiff. 
jfnte,  414,  595,  944. 


Street 
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Street  v^ry«j.Hopkinfon  et  al*, 

\Writ  of  error  was  brought,  tarn  in  rtdditione  judtcii  againft  Upon  pleading  ' 
die  teftator,  quant  in  adjudicatione  executionis  againft  the  tl^c  rtatutc  of  ii- 
cecutors.     As  to  the  principal  judgment,  the  defendant  in  ^r^r^'ij"*  'udg. 
Tor  pleaded  the  ftatute  of  limitations,  and  prayed  that  the  judg-  mem  is  to  bar 
lent  be  affirmed.     As  to  the  award  of  execution,  in  nuUo  efl  ^hc  piaintirt*  ot' 

n 'S  writ 

ratum  was  pleaded.     And  that  appeared  to  be  in  ^fcire  facias  Ante,  127,439, 
punft  two  executors,  one  of  'whom  pleaded  ne  ungues  executor^  683. 
id  die  other  pleaded  payment  by  the  tcftator  :  and  upon  this 
lea  there  was  a  verdi6i  againft  it,  but  no  verdidl  as  to  the 
ther,  and  thett  follows  the  award  of  execution. 


As  to  the  principal  judgment,  the  only  doubt  was,  whether 
$  the  defendant  in  error  had  concluded  with  a  prayer  that  the 
idgment  be  affirmed,  the  court  could  give  the  proper  judg- 
lebty  which  was,  that  the  plaintiffs  be  barred  of  their  writ  of 
nor.  But  the  court  held,  that  they  were  not  bound  by  the 
tayerof  an  improper  judgment,  and  therefore  pronounced  the 
nie,  that  ihe  plaintift'  in  error  fhould  be  barred. 

■ 

And  as  to  the  award  of  execution,  they  were  of  opinion  it  Th-rccan  no 
ws  wr(fne,  and  that  not  being  in  the  fame  court,  they  couid  '^'^'^re  f^ias -He 
lot  award  a  ventre  facias  de  novo:  and  this  being  a  diltmct  juJ-g-  on  error, 
lent,  might  be  reverfed  without  affecting  the  other.      And  it 
1^  reverfed  accordingly.     The  cafes  cited  upon  the  firft  point 
^TtShow.  50.      Carth,  369,370.      Lutw.  1386.      3  Lev,  58. 
^nd  on  the  fecond  point,    i  Roll.  Abr.   803.      i  Inji,  127. 

^alk.  372.  Cattle  v.  Andrrjus^  HiL  ^  fF.  ^  M.  rot.  826.  in 
'•^.    Cumh.  2S9'     5^^.4,363. 


Dodfon  verfus  Taylor. 

rHE  caufe  was  tried  by  provifo,  and  the  plaintiff  non-  There muft bet 
fttitcd.     But  that  nonfuit  was  fet  afide,  for  want  of  a  J^^^^b'^^'/^'^fJ. 
lie  being  given  in  the  office,  the  form  of  which  is,  Fiat  niji    *     >  P     *  ' 
'^vs  per  provifo  ft  qtierens  fecerit  defultam.     And  this  was  agreed 
'be  the  old  pra(Stice,  but  generally  difcontinued.     StiU:  and 
iJifs  Rcgijiers  were  cited,  and  the  nonfuit  fet  afide. 


3Y3  Thruftout 
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Thruftout,  on  the  demife  of  Turner,  verfus  Grey  ct  al\ 

ft^^^rccd^n  T  JPON  ^  fpecial  verdift  in  cjcamcnt,  it  appeared  that 
^n  ejcamcnt"^  VJ  ^^e  Icflbr  of  thc  plaintiff  claimed  as  tenant  for  life  :  and 
though  leflbr*t  upon  an  affidavit  of  his  death,  it  was  moved  that  all  procefd- 
citleisatanend.  j^gg  ^ight  ftay,  fince  it  gould  fignifjr  nothing  to  argue  it  upoa 

the  merits,  Sed  per  curiam^  Though  the  pofTeifion  cannot  be 
obtained,  yet  the  plaintiff  has  a  right  to  proceed  for  damages 
and  cofts  :  all  we  can  do  is,  to  oblige  him  to  give  fecurity  for 
cofts,  now  the  leffor  is  dead ;  as  we  do  in  the  cafe  of  infant 
leffors,  who  cannot  enter  int;o  the  common  rule. 


Wefton  wrfus  PooU 

The  ejcecQtrix  A  N  attorney  delivered  his  bill,  and  after  his  death  applies* 
of  an  attorney     J^  ^  j^  ^     ^      j^    j^  j  abovc  a  fixth  part  was 

tho' a  futh  part  ftruck  off:  It  was  moved  that  the  executrix  might  pay  the 
of  the  bill  it       cofts  :  but  the  court  held  (he  ihould  not,  for  thc  words  of  the 

^fif^r.rrS.  ^  ^  ^^^'  ^'  ^-  ^3'  §  ^3-  inipofc  them  upon  the  attorney  or 
Barnet  9T.*  folicitor  Only,  and  the  executrix  is  not  *tD  blame,  if  (he  ftands 
CmmL  34S.  S,p.  upon  his  ]?'dl,  or  makes  out  one  from  his  books. 


7  &  8  W.  3.  MiddlctcAi  ct  ux*  verfiis  Croft. 

C.35. 

Ofthc  jurifdic.  T  N  pjohibition  the  plaintiff  declares,  that  by  the  ftatute  7  &r  8 
tionof  thefpi-  J^  /^.  3.  c.  35.  a  pcrfalty  of  10/.  is  inflifted  on  every  man 
dwideftinemar-  ^^^  ^narrics  without  licence  or  banns  :  notwithftanding  which 
riagr«.  he  and  his  wife  had  been  cited  into  the  fpiritual  court,  for  be<? 

Andr.  57.  J^g  married  before  eight  in  the  morning,  without  licence  or 

j^jY"*'  *  *  '  banns,  contrary  to  the  .canon,  which  fixes  the  tim^  to  be  be- 
ftTr. Atk. Rep.  tween  eight  and  twelve,  and  requires  a  licence  or  bands:  that 
^  k"  6  ^^^y  ^^^  ^^y  perfons,  nojt  'bound  by  thp  canon  :  and  therefore 
pi.  12*4.    *       P^^y  *  prohibition.     The  defendant  as  to  the  contempt  pleads 

4Vin.Abr.  310.  Not  guUty  5  and  for  a  confultation  demurs, 
pi.  14. 

Hardw.  57)  3s6,  And  after  feveral  arguments  at  bar,  the  Qii^f  Juftice  this 
395«  term  delivered  thfcj^folution  of  the  court. 

Lord  Hardwicke.  In  this  cafe  three  queftions  have  been  made. 
I.  Whether  by  the  canons  of  1603,  lay  perfons  are  punifhable 
for  a  clandcftine  marriage.  2.  If  not  j  whether  by  the  canoi^ 
law  anciently  received,  the  fpiritual  court  has  a  jurifdiftion  tQ 
proceed  for  a  clandeftine  toarriage.     And,  3.  Suppofing  they 

-V  hayo 


i. 
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Iravc  a  jurifdiftion  cither  way ;  whether  that  jurifdi*5Hon  is 
taken  away  by  the  zQ:  of  Parliament,  which  has  inflicted  the 
penalty  of  10/. 

As  to  the  firft  of  thcfe,  two  things  are  confiderable,  i.  Whe- 
ther the  laity  are  within  the  words  of  thofe  canons:  2.  Whe- 
ther there  was  a  proper  authority  to  bind  tlie  laity,  if  the  words 
do  extend  to  them. 

And  as  to  the  queftion,  "  whether  the  words  take  them  in  ;" 
thofe  which  any  way  relate  to  ,this  matter  are  the  62d,  loift, 
loid,  103d,  and  104th  canons:  in  the  four  firft  of  which 
there  arc  no  words  that  affect  the  parties  contrading.  Indeed 
in  the  104th  there  are  words  relating  to  the  married  perfons : 
but  they  relate  only  to  marriages  under  void  or  irregular  licences, 
which  IS  not  this  cafe.  And  therefore  upon  this  point  we  are 
all  of  opinion,  that  lay  perfons  are  not  within  the  words  of  the 
canons  of  1603. 

The  next  point  is,  whether  the  makers  of  thofe  canons  had  a 
power  to  bind  the  laity.  They  were  made  by  the  bifhops  and 
clergy  in  convocation  aflcmbled,  by  virtue  of  the  King's  writ, 
and  confirmed  by  his  charter  under  the  great  f.al. 

The  general  opinion  has  been,  that  thcfe  having  never  been 
received  or  confirmed  in  Parliament,  cannot  bind  the  laity. 
And  my  brother  JVright  in  his  argument  fcemed  to  admit  it,  by 
putting  the  cafe  upon  the  foot  of  the  old  canon  law  :  but  as  the 
other  counfel  who  argued  on  that  fide,  did  not  give  it  up,  it  may 
be  proper  to  fettle  it.  And  we  are  all  of  opinion,  that  ^r^^r?** 
tfigore^  the  canons  of  1603  do  not  bind  the  laity  :  I  fay  propria 
vigorg'f  becaufe  fome  of  them  are  only  declaratory  of  the  ancient 
canon  law. 

They  who  look  into  Spelman*s  colleftion,  will  find  much 
matter  in  the  ancient  councils,  that  may  ferve  for  illuftration 
and  ornament ;  but  as  thofe  were  often  mixed  affemblies,  com- 
pofed  of  the  nobility,  legantine  authority,  and  papal  ufurpation, 
little  is  to  be  found  as  to  the  merits  of  the  queftion,  ♦*  whether 
the  laity  are  bound  or  not." 

The  only  proper  way  therefore  is,  to  confider  this  queftion 
upon  the  foot  of  the  ancient  conftitutlon.  No  new  law  can  be 
introduced  here,  but  is  the  work,  and  ha<;  the  confent  of  the 
three  cftates  of  the  realm  :  and  fo  it  is  declared  in  the  Parlia^ 
nunt  Roll  ^  Hen.  5.^.2.  no.  19.  12  Cb.  74.  4  hij},  i.  For 
they  reprefenting  the  whole  realm,  every  man  is  by  reprefenta- 
tion  a-  party^  In  the  making  of  canons,  the  Royal  allent  is  all 
the  (hare  that  the  legiflature  has  in  them  :  for  the  Lords  and 
Commons  are  excluded,   and   not  rcprefcntcJ.      It  was    faid 

3  Y  4  indeed 
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indeed  by  Df.  Andrews^  that  even  in  Parliament  Acre  was  xnot 
an  aflual  rcprefentation  of  all  orders  and  degrees  of  men ;  there 
being  more  fubjefts  who  do  not  vote  in  ele5[ions,  than  who  do, 
.  But  that  does  not  make  it  ceafe  to  be  a  reprefcntation.  It  wa^ 
impoffible  that  all  could  join  in  the  eledion  ;  and  therefore  our 
conftitution  has  fixed  it  in  the  more  worthy,  who  have  a  right 
to  bind  the  reft.  The  learned  Do6lor  indeed  advanced  a  iiotiQit, 
*'  that  the  parfon  reprefents  the  parifli ;"  but  how  can  that  be, 
when  we  all  know  the  parfon  is  not  eledled  by  them  ?  The  writ 
is  comj&cari  facias  totum  clerum  \  and  the  premonition  is^  tbat 
archdeacons  and  deans  (hall  come  in  perfon^  and  the  reft  hf 
4  Xnft.  jSi.       their  feprefentatives.     Thefe  (hew  plainly,  that  the  clergy  only 

are  called,  and  that  the  pro£tors  are  chofen  to  reprefent  the 
clergy  only.  Hence  arifes  the  diftin^lion  between  canons  mada 
in  ancient  councils  confirmed  by  the  empire  after  it  became 
Chriftian,  anJ  thofe  made  here.  The  Emperor,  according 
tp  jujiinian  and  the  Digejiy  had  a  legiflative  power  :  and  when 
they  received  his  confirmation,  they  had  their  full  authority. 
But  that  is  not  the  cafe  here  :  the  crown  has  not  the  full  legi- 
flative power  y  and  it  is  therefore  rightly  faid  in  Salk^  673. 
*'  The  King's  confi;uc  to  a  canon  in  re  ecclefiajlica  makes  it  a 
law  to  bind  the  clergy,  but  not  the  laity,"  and  no  one  can  (ay^ 
that  the  confent  of  tlie  people  is  included  in  the  Royal  confir-. 
mation. 

Another  argument  is,  ^^  that  by  our  conftitutlon  taxes  and. 
new  laws  are  co-extenfive."  The  Parliament  lay  taxes  ort  all 
tiie  people  :  but  the  clergy  never  pretended  to  tax  any  but 
themfelvcs.  And  it  fcems  very  abfurd,  that  when  thejy  cannot 
raife  money  upon  the  laity,  they  (hould  ftill  have  it  in  their 
power  to  cna6^  new  laws,  whereby  their  liberty  and  property 
may  be  aHccSed. 

.  In  all  the  afts  fmce  the  reformation,  for  confirming  forms 
of  prayer,  and  other  ecclefiaftical  conftitutions,  the  preambles 
(hew  that  the  clergy  in  convocation  were  only  coniidered  as  the 
propoundcrs  of  them.  It  was  faid  that  this  did  not  give  being 
to  them  as  laws,  to  bind  the  laity  ;  but  was  only  to  en* 
force  them  by  the  addition  of  civil  penalties.  But  that  is 
not  the  only  reafon,  though  it  is  one.  The  true  ufe  of  the(e 
confirmations  in  Parliament  was  the  extenfion  of  them  oyer 
tjie  laity,  who  would  otherwife  not  be  bound.  It  has  been 
faid,  "  that  at  leaft  they  (hould  bind  in  re  eccUfiaJiica^^  but  this 
proves  a  great  deal  too  much.  There  are  many  things  of 
an  ecclefiaftical  nature,  which  no  canon  can  touch ;  as 
t^ie  cafe  of  tithes,  the  degrees  of  confanguinity,  and  the  ope- 
ration of  adminiftrations  :  and  if  this  argi^nent  would  hold,  they 
Qii^ht  overturn  the  common  law  as  to  the  hcir(hip  of  lands,  and 
tjlic  divifion  of  perfonal  eftatQS,  which  would  never  be  endured. 

I  The(e 
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Thde  are  matters  that  have  always  been  regulated  by  the  legif- 
ature,  witnefs  the  ftatutes  of  32  Hen.  8.  c.  28.  21  Hen,  8.  c.  5. 
uid  22  ^  23  Car.  2.  f.  10.  If  they  were  thought  to  have  power 
in  diefe  matters,  how  came  the  biihops,  at  the  time  of  making 
the  ftatute  of  Merton^  c.  9.  to  apply  for  a  declaration  touching 
the  legitimacy  of  children  born  before  lawful  marriage  ? 

As  to  the  cafe  cited  from  i  Roll.  Mr.  909.  /.  5.  that  bona 
ntftahilia  were  by  a  canon  fettled  at  5/.  in  King  Jamei  the  Firft's 
time.  In  the  nrft  place  it  is  a  miftake  :  for  there  were  canons 
fct  it  at  that,  long  before  even  Perkins^  who  §  489.  notwith- 
ftanding  eftimates  them  at  40  s.  Rolle  himfelf  adds  a  dubitatur* 
And  alter  all,  what  is  this  more  than  a  regulation  of  fees 
^unongft  tbemfelves?  8  Co»  135.  a*  is  a  report  of  the  fame  cafe: 
9iid  he  (ays  nothing  of  this.  iSo  that  at  moft  it  is  but  a  loofc 
£iying  in  an  abridgment. 

In  the  ftatute  law  there  Is  nothing  exprefs  upon  this  point ; 
but  there  are  ftrong  implications.  The  25  Hen.  8.  c.  19.  im- 
powers  commiffioners  to  infpcvSl  the  canons :  and  in  RaflaPs 
ftatutes  there  are  feveral  a£ls  fubfequent  for  that  purpofe.  And 
tt  is  obfervable,  that  the  ftatute  of  25  Hen.  8.  begins  with  the 
fubmiffion  of  the  clergy  in  vcrbo  facerdoti't ;  and  though  nothing 
is  faid  as  to  the  perfons  to  be  bound,  yet  it  appears  the  clergy 
thought  it  proper  to  take  along  with  them  the  confent  of  the 
laity,  to  abrogate  and  alter  canons  ;  and  every  body  muft  fee, 
tliat  if  this  authority  had  been  executed,  the  fyftem  would  have 
derived  its  binding  force  from  the  grantors. 

I  come  next  to  confider  the  Judicial  authorities.  The  firft  Is 
the  prior  oi Leeds* s  cafe,  20  Hen.  6.  12.  ^.  Brooke  Ordinary  i. 
where  it  is  cxprefsly  laid  down,  tliat  the  ordinary  has  power  to 
make  holy-days,  fafting-days,  and  conftitutions  provincial, 
Jk  ifer  le  cUrgji  mes  nemy  de  Iyer  U  temporalty. 

The  next  cafe  Mich.  24  Ed.  4.  44.  b.  where  though  there  Is 
Ibme  difference  in  opinion  upon  the  power  of  the  convocation, 
yet  as  to  the  point  now  in  queftion  it  is  agreed  on  both  fides. 
In  5  £b.  31.  h.  Cawdrie's  cafe,  my  lord  Coke  lays  it  down,  that 
bv  general  confent  of  the  whole  realm  canons  may  be  made  or 
altered. 

In  Afo.  755.  Plowd.  43.  2  Co.  37.  the  queftion  propofed 
is,,  whether  the  deprivation  of  the  puritan  minifters  was  lawful: 
and  the  Judges  faid  it  was,  becauie  the  King  had  delegated 
fhem  full  povcer,  as  he  might. 

That  a  parliamentary  confirmation  is  necefTary,  fee  Cartb. 
^5«     Salk*  X^   And  !(  have  ieen  two  manufcript  reports  of 

that 
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L.  Rayno.  447.    tlut  cafc  in  CortheiVy  by  my  Lord  Raymond  and  Chief  Juftice 

Eyrc^  both  of  which  agcee  with  the  report. 

In  Mod,  Caf.  1 88.  in  a  fuit  for  not  coming  to  church,  Hok 
fays,  if  you  have  a  canon  before  1603.  it  may  bind:  and  in 
Davis's  cafe,  Mich.  5  Geo.  i.  in  C  B.  King  C.  J.  laid  it  down 
as  a  prevailing  opinion,  that  the  canons  of  1603,  did  not  bind 
the  laity. 

Having  thus  confidcred  the  cafes  which  warrant  our  opinion, 
let  us  now  take  notice  of  the  three  cafes  relied  on  againft  it. 

The  firft  is  in  Mo.  781.  a  very  extraordinary  cafe,  and  no 
precedent,  for  there  both  were  clerks :  and  though  it  is  laid 
down  pretty  ftrongly,  as  if  a  bifliop  could  bind  his  diocefe  ;  yet 
it  is  not  faid,  that  he  could  bind  the  laity  therein. 

The  fecond  cafe  is  Vaughan  327.  and  what  he  fays  there  is 
certainly  right,  that  a  lawful  canon  is  the  law  of  the  kingdom, 
as  well  as  an  adl  of  Parliament.  But  does  he  define  what  |s  a 
lawful  canon,  or  that  it  will  bind  the  lai&y  without  their  con- 
fent?  On  the  contrary  in  the  very  next  paragraph  he  fpeaks  of 
a  canon  as  warranted  by  zQ,  of  Parliament. 

And  as  to  the  cafe  in  2  Ven.  41.  where  Vaughan  fays,  Tho* 
no  canons  are  confirmed  by  Parliament,  yet  ihcy  are  the  laws 
which  govern  in  ecclcfiaftical  affairs  :  I  obfcrve  that  was  only 
a  diSium  upon  a  motion,  and  was  at  the  time  exprcfsly  contra- 
d><^ed  by  J.  Tyrrell^  who  holds  that  the  King  and  Convocation 
without  the  Parliament  cannot  make  any  canons,  which  (hall 
bind  the  laity. 

Upon  this  ftate  therefore  of  the  authorities  on  each  fide  of 
the  qucftion,  it  is  eafy  to  fee  which  preponderate ;  the  three  laft 
rcfolve  all  into  the  fmgle  opinion  of  C.  J.  Vaughan^  to  which  I 
oppofc  all  the  reft,  and  lay  it  down  as  our  confidcratc  opinion, 
that  the  canons  of  1603,  do  not  proprio  vigore  bind  the  laity. 


The  fecond  point  I  propofcd  to  confider  was,  whether  laying 
afidc  the  canons  of  1603,  the  fpiritual  court  has  anyjurifdidtion 
under  the  former  canon  law  received  and  allowed,  to  proceed 
againft  the  plaintiff's  for  a  clandcftine  marriage.  And  we  arc 
all  of  opinion,  that  in  this  refpeft  their  jurifdid^ion  is  well 
founded. 

It  has  been  already  proved,  that  the  received  canons  bind  the 

laity  J  and  this  appears  by  our  ftatute  law,  25  //.  8.  f.  21.  in 

the  preamble,  and .35  H.  8.  c^  16.  which  continues  the  force  of 

cations  aceuftomed  and  ufed  :  and  her^  refts  the  eccl<^iaftical 

'  power. 
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power.  My  Lord  Hale^  in  a  manufcript  I  have  feen  of  hiS) 
[ays  it  was  firft  introduced  by  external  power  and  difcipline 
allowed  or  tacitly  fubmittcd  to,  which  introduced  it  as  a  cuftom  : 
it  therefore  only  remains  to  inquire,  whether  the  canons  againft 
clandeftine  marriages  have  been  received  or  not.  In  the  De^ 
tretaly  Ub.  4.  tit.  3.  c.  3.  is  one,  which  was  adopted  here,  as 
appears  by  LinwoocUy  and  it  runs  quod  bajufmodi  contrahenUs  tx^ 
cimmuniantur. 

It  was  faid  that  in  the  books  at  Lambeth  there  are  innu* 
merable  inilances  of  fuch  proceedings  ;  and  I  believe  there 
are ;  but  as  they  have  p^tkdfiib  Jilentioy  let  us  rather  look  out 
for  a  judicial  decifion,  and  1  have  one  ;  it  is  in  Sir  ff^.  Jones 
^57*  where  it  is  held,  that  if  any  marry  without  banns  or  li- 
cence, they  ^ire  citable  for  it  into  the  eccleilaftical  court,,  and 
no  prohibition  fhall  go. 

This  cafe  therefore  is  in  point,  and  uncontradided.  And 
Indeed  it  is  not  to  be  imagined,  that  fo  great  an  evil  as  clan- 
deftine marriages  was  unpunifhable  In  the  parties,  till  the  fta« 
tute  oflf^.  3.  inilidted  the  penalty  of.  10/.  upon  the  hulband. 

/^nd  this  brings  me  to  the  third  and  laft  point  I  propofed 
to  confider,  which  is,  whether  the  ftatute  of  7  W  8  ff^,  3, 
has,  by  infli£Hng  that  penalty,  taken  away  the  jurifdidion  pf 
(he  fpiritual  court. 

Before  I  confider  thi$  I  would  make  two  obfervations  : 
I.  That  though  this  was  but  for  a  (hort  time  at  firft,  yet  it  is 
continued  by  fubfequent  laws,  the  8  &  9  ^.  3.  r.  19.  and 
the  J  ^n.  f.  19.  §  36.  for  ninety-fix  years.  2.  That  the 
penafty  is  only  upon  the  man,  fo  that  as  to  the  woman  fhe 
indifputably  remains  fubje£t  to  Ae  eccleilaftical  jurifdidiion. 

But  we  are  all  of  opinion,  that  as  to  the  man  too  the  jurif- 
di£tion  was  not  taken  away.  In  2  V^n.  41.  it  is  held,  that 
their  jurifdi£lion  was  not  taken  away  by  the  conventicle  adt. 
So  in  2X^.222.  ?i\vT*  Jones  131.  as  to  teaching  fchool. 
Indeed  in  Carth  464*  there  was  a  prohibition,  upon  the  maxima 
fuod  nemo  bis  puniri  debet  pro  uno  et  eodem  deliSio.  And  that 
to  be  /ure  is  a  ftrong  objeftion,  if  the  penalty,  and  the  fuit  in 
the  fpiritual  court,  were  eo  nomine^  and  the  intent  the  iame. 

But  this  is  a  fort  of  middle  cafe,  where  the  penalty  is  not 
giveii  as  the  puniftinf^ent  for  the  offenfe,  but  only  to  fccure  the 
payment  of  the  ftamp  duty.  For  it  is  introduced  by  the  words, 
UndfoT  the  better  coUeSfingy  i^c.  It  is  therefore  a  proceeding 
divtrh  intuituy  as  upon  the  ftatute  |»f  Arti^uli  Cbri. 

^  Thif 
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This  is  ftronger  than  the  cafes  of  fathers  and  mothers  itf 
baftards  on  i8  Eliz,  c.  3.  where  there  is  a  puniihment  for  the 
z&  of  lewdnefs,  and  yet  the  fpiritual  court  proceeds  hand  h 
hand  for  incontinence. 

Here  one  jurifdidion  punifhes  for  the  criminal  z&,  itfelf^  a^ 
the  other  for  an  intended  fraud  upon  the  revenue. 

The  rubrick  ordains  the  publication  of  banns,  and  that  k 
confirmed  by  i  Eliz.  c,  2,  §  16.  and  the  7^&  of  uniformity  ij 
&  14  Gfr.  2.  r.  4.  the  confequence  of  which  is,  that  the  m- 
brick  binds  the  laity. 

And  upon  this  a  new  point  may  arife,  whether  fuppofing  tbe 
ftatute  was  a  repeal  of  the  ancient  jurifdi^on ;  jet  it  cad 
abrogate  it,  where  it  is  confirmed  by  Parliament.  Norw  evtfry 
body  knows,  a  new  penalty  is  no  repeal  of  a  former,  without 
exprefs  words  of  repeal :  without  thefe,  both  may  ftand»  and 
the  laft  be  confidered  only  as  a  further  penalty. 

There  is  nothing  of  that  in  this  flatute,  and  therefore  tpft 

may  warrantably  determine,  that  the  7  ^  %  Tf^,  3.  has  not 
abrogated  the  ancient  jurifdidion  in  the  cafe  of  a  clandeftine 
marriage. 

I  have  thus  largely  gone  through  the  feveral  queflions  wliich 
have  arifen  in  this  cafe,  that  as  we  are  all  fenfible,  the  evil 
of  clandeftine  marriages  is  a  growing  one,  it  may  lie  clearly 
tinderflood,  upon  what  foot  the  remedy  ftands. 

■  ■  • 

And  upon-the  whole  we  arc  of  opinion,  that  there  ought  to 
go  a  confultatiori  as  to  all  the  points  of  the  fuit  below  but 
one,  which  is  the  hour  at  which  the  marriage  is  alleged  to 
■  have  been  had.  Now  as  the  confining  marriages  to  be  be- 
tween eight  and  tv/clvc  in  the  mornings  is  only  a  fegtllatioa 
introduced  by  the  canons  of  1603,  which  we  have  determiii)e4 
do  not  bind  in  this  cafe  \  it  is  of  confequence,  that  the  fpiritoil 
court  be  rcftrained  from  making  that  any  ground  of  dieft 
proceedings  ;  in  this  rcfpeft  therefore  the  prohibition  muft 
fland,  and  a  confutation  muft  go  for  the  reft. 

8  &  9  w.  3.  After  pronouncing  this  judgment,  the  plaintiff  in  the  pro- 

\'  V*  ^\  V  .fl.  hibition  moved  for  cofts,  having;  prevailed   in  one  point,  and 

in  prohibition  thc  Itatutc  of  8  cf  9  fy.  3*  ^-  ii«  §  3-  giving  cofts  in  all  suiti 

prevails  in  any  Upon  prohibitions  to  the  plaintiff  obtaining  judgment,  or  any 

[»*"'  cotu.^^  avrard  df  execution.     And  it  was  prayed  that  they  might  be 

Ante.Si. '  taxed"  from  the  time  of  the  firft  motion,  according  to  fevcral 

«-  -«  deter- 
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determinations :  and  this  laft  was  acquiefced  in,  if  the  court 
(houkl  be  of  opinion  for  cofts  ^  as  to  which  it  was  faid  that 
thf  hour  was  not  the  gtt  of  the  proceedings  in  the  fpiritual 
court,  but  only  a  circumftance  amongft  others  to  prove  it  a 
daa()eftine  m^riage  :  and  that  it  would  be  very  hard,  that 
they  who  had  prevailed  upon  the  merits,  fhould  pay  co^. 
Hed  per  curiam^  The  words  of  the  a£l  are  not  to  be  got  over, 
which  give  cofts  to  the  plaintiff,  if  he  obtains  any  judgment : 
and  diis  matter  was  under  confideration  in  the  Houfe  of  Lords 
in  Dr.  Bentliy^s  cafe,  where  the  prohibition  ftood  as  to  fome 
articles,  and  there  went  a  confultation  for  the  reft  :  to  be 
fare  it  will  be  coniidered  in  the  quantuntj  but  we  cannot  deny 
cofts* 

flowever  no  rule  was  made  for  cofts,  it  being  obje£lcd,  that 
the  huiband  died  before  judgment,  and  the  8  fsf  9  /ir.  3.  c.  11.  8&9  w.  v 
^  7.  not  extending  to  this  cafe,   which  was  a  fuit  by  huft)and  ^*  '*•  ^«  "• 
aihd  wife,  who  are  but  one  pcrfon,  and  confequently  his  death 
abates  Ac  fuit.     As  to  which  point    (being  of  fome  nicety)  ^.  . 

die  court  ordered  it  to  be  fpoke  to ;  but  I  never  beard  of  it  n'ceo.  a.  u 
afterward^  and  believe  the  parties  agreed  to  waive  any  further  w^i  refuwud  \ 
proceedings  againft  the  wife  in  the  fpiritual  court,  and  flie  to  J"^^*,^/,"r^, 
drop  her  pretentions  to  cofts.  ,1,45'  not  Ibaud 

St  common  U%o  ; 
trifitwstf  yet  the  fiatute  8  &  9  Will.  3.    c  ix.  bad  helped  it  ;  and  therefore  a  rule  was  made  for- 
tsximg  fjh  fir  the  fiaintiff  in  probihition. 


Barnes  vcrfus  Peterfon. 

AN  eje£lment  was  brought  for  lands  in  N$ffolky  and  inter  Ejeament  Um 
€iUa  for  five  acres  of  Aider  Carr  :   and  it  was  moved  to  be  for  AU«C-rr, 
too  ihcertain  ;  but  upon  the  certificate  of  Norfolk  men  from 
die  bar,  that  it  is  a  term  well  known  there,   and  fignifies  the 
inline  as  abuttmiy  which  is  mentioned  by  Lord  Cokey  and  means 
laqd  covered  with  alders;  the  court  held  it  well  enough,  al- 
luding to  the  cafe  of  Lord  Kildan  and  Fijher^  where  it  was  ^^^^  ^^^ 
bddtolie   for  mountain  vn  Ireland \    and  £tv  J.  faid,  that  in     n 
T§rkflnre  it  is  common  to  bring  ejectment  for  cattle  gates. 


Blackwood  verfus  the  South-fea  Company. 

UPON  error  from  C.  B.  it  was  obje«5led,  that  the  return  jt  is  no  objcc- 
•  was  not  figned-by  C.  J.  Eyre  ;    and  therefore   it  was  tion  toprccecJ- 
moved  to  ftay  the  proceedings,  the  conftant  practice  being,  for  lu^^^^^'l  ^*t 
the  Chief  Juftice  to  fet  his  hand  under  the  anfwer  on  the  back  f,gnca  "by  the 
of  the  writ.     Sed per  curiam^  At  common  law  it  was  not  re-  Chief  Juftkc. 
^zei  that  officers.  Ihould  fign  returns  5  and  the  Itatute  of  ^^ll'^^lJ^""^''^ 
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fori  makes  it  neceflary  only  for  (heriffs :  and  though  this  mzf 
be  ndatter  of  irregularity  in  C.  B.  we  can  take  no  notice  of  it, 
but  muft  proceed  upon  the  record,  which  is  indorfed,  rejp§iih 
Roberti  Eyre  mlitis  capitalis  juftUiarii  infranomiruitiy  ivhich  rar 
any  thing  we  know  to  the  contrary  may  be  the  hand  writim 
of  the  Chief  Juftice.  The  writ  requires  the  record  to  be  fenf 
fub  JigiUo^  which  is  never  pra£Ufed.  The  judgment  was  at 
firmed. 


Savage  verfus  Dent. 

LeaTingbeerin  ^T^HE  Icffce  of  a  publick  houfe  took  another,  and  removed 
•  ceUariskeep.  X  his  goods  and  family,  but  left  beer  in  the  cellar.  An! 
fcffion!  ^  ^^'^  ^^^  ^^^^  ^^  arrear,  the  landlord  fealed  a  Icafe  as  on  a 
vacant  podfeffion,  delivered  anejedment,  and  fignedjudraient; 
vidiich  was  fet  afide,  the  leflTee  ftill  continuing  in  poueffion. 
And  a  cafe  was  mentioned,  where  leaving  hay  in  a  bam  tt 
Hindon  was  held  to  be  keeping  poiTeifion.  It  further  appealed 
in  this  cafe,  that  the  attorney  for  the  plaintiiF  knew  wdiedier 
the  leilee  removed,  and  might  have  ferved  him  perfonally,  whidi 
IS  not  neceflary  to  be  done  upon  the  premifles.  And  in  the 
cafe  of  renting  ground,  to  which  there  is  no  houfe  or  bam^  if 
it  is  known  where  the  tenant  lives,  he  muft  be  ferved. 


Honeycomb  ex  demifT  Halpen  et  ux'  verfus  Waldron  et  si'. 

In  Middlefex. 

Regifbingan  fTl  H  E  defendant  claimed  under  a  leafe  made  in  1730,  by 
amgnmentisnot  J^  Lord  Grandifon^  which  was  foon  after  mortgaged,  nl 
rcj^g  Che     j^  j^^j  f^jj  ^^^  ^^^  ^^^  ^^  ^^  defendant.      The  or^toil 

leafe  was  not  regiftred,  but  the  firft  mortgage  of  it,  and  the 
defendant's  purchafe  were.  And  it  not  being  a  leafe  at  a  rack 
rent,  the  queftion  was,  whether  this  was  a  regiftry  within  die 
meaning  of  7  Ann.  c.  20*  And  die  Chief  Juftice  held  it  not  to 
7  An.  c.  20.       jj^  fufficient ;  for  the  ad  fays,  the  deed  undei;  which  the  par^ 

claims,  with  the  witnefles  names,  fhall  be  regiftred ;  and  a 
this  a  fubfequent  purchafer  can  have  no  notice  by  the  bare 
regiftry  of  the  afllgnment,  and  it  is  alfo  required  that  the  on* 
ginal  be  produced  to  the  officer. 


Michaelmas  Term  lo  Geo.  a«  1067 


Wickkam  vafus  Hobart. 

TH  E  (hcrifF  of  MiMffex  moved  to  difcharge  a  rule  to  return  j^ou' hTft^nt 
his  writ,  upon  affidavit  that  the  defendant  was  a  menial  toapeeriias  m> 
fervant  of  the  lord  Sity  and  Seale^  and  that  my  lord  had  claimed  privilege  of  Pvi» 
him  upon  his  being  arrcfted,  upon  which  he  had  difcharged  ^*J^^"^j,,  ^^ 
him.     But  it  appearing  to  the  court,  that  the  defendant  was  caf.  temp.* 
an  attorney,  and  that  it  was  a  ftanding  order  of  the  Houfe  of  Hardw.  348. 
Lords,  24  March  1696,  that  no  common  attorney  or  folicitor, 
though  imployed  by  a  Peer,  (hall  have  privilege  ;  the  court  rc- 
fufed  die  motion,  and  ordered  the  fheriff  to  return  his  writ. 


'   Boyfield  verfus  Brown.     At  Guildhall. 

UPON  the  execution  of  a  writ  of  inquiry  before  the  Chief  where falvage 
Juftice,  it  appeared  that  the  defendant  was  an  infurcr  to  fjil^i^^ft  ?, '^ 
200 /•  upon  corn,  the  value  of  which  was  217/.  that  the  corn  touiiofs. 
y^zs  (b  damaged  in  the  vojrage,  that  it  fold  only  for  67/.  and  the 
freight  came  to  80  A     And  upon  this  the  queftion  was,  whether 
as  the  freight,  which  the  plaintiff  was  obliged  to  pay,  exceed- 
ed the  ialvage  i  this  was  not  to  be  confidercd  as  a  total  lofs. 

• 

And  for  the  plaintiff  it  was  infifled,  that  he  ought  not  to  be 
in  a  worfe  condition,  than  if  his  corn  had  gone  to  tiie  bottom  of 
the  fea :  for  then  he  would  have  had  no  freight  to  pay,  and  now 
that  the  voyage  has  been  performed,  whereby  the  freight  is  be- 
come due,  he  has  a  right  to  apply  the  falvage  to  difcharge  that. 
It  was  proved  to  be  the  ufage,  where  the  falvage  exceeds  the 
fireight,  to  deduA  the  freight  out  of  the  falvage,  and  make  up 
Che  lofs  upon  the  difference. 

For  the  defendant  it  was  infifled,  that  as  his  infurance  was 
upon  the  corn,  and  the  whole  did  not  perifh ;  he  ought  in  mak« 
ing  up  the  lofs  to  dcdu<5l  the  falvage :  but  no  inftancc  could 
be  fliewn  on  either  fide  of  an  adjuftmcnt,  where  the  freight 
exceeded  the  falvage. 

The  Chief  Juflice  was  of  opinion,  that  within  the  rcafon  of 
^eduding  the  freight  when  the  falvage  eiccceds  it;  the  plaintiff' 
was  in  this  cafe,  wherein  it  fell  fliort,  intitlcd  to  have  it  con- 
iidered  as  a  total  lofs.  And  the  jury  found  for  the  plaintiff  ac- 
cordingly. 


Doir.i:;u5 
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Dominus  Rex  verfus  Morgan.     At  Guildhall. 

i»  G.  c  29.      T  N  an  indiAment  for  perjury  in  an  affidavit  to  hold  to  bail,  it 
Though  ihe       J^  was  laid  to  have  been  taken  hy  virtue  of  12  Geo.  i.  r.  29. 
nxylvKit  ex°*  which  was  a  temporary  law  for  five  years,  and  after  continued 
pired,  yetifit    by  5  Gio.  2.  f.  27.  which  has  alfo  altered  it  in  fome  refpefis. 
fei6h^*b^'      And  for  the  defendant  it  was  infifted,  that  it  fhould  have  been 
laid tobe^doM    laid  to  havc  been  taken  by  virtue  of  the  latter  afl ;  cfpccially 
by  virtue  of  the  as  it  is  not  barely  an  aft  for  continuance,  but  has  made  feveral 
Liuit'l'it  Ml.  alterations  in  the  former.     Sedper  Chief  Juftice,  When  an  ad 
*  is  continued,  every  body  is  eftopped  to  fay  it  is  not  in  force. 
And  as  it  is  not  altered  in  this  refpeft,  it  is  but  a  common  con- 
tinuance quoad  hoc.     So  the  defendant  was  convifted. 


Between  the  Parifhes  of  St.  Nicholas  anJSu  Peter  in  Ipfwidk 

* 

An  apprentice  T  TPON  a  fpccial  Order  of  feffions,  it  was  ftated^  th^tyamtt 
bound  for  four  ,  |^  Blythe^  in  1706,  was  put  apprentice  to  5/.  Peters  for  four 
a^tlcmeifu '^^  7^^^^  ^7  indenture  \  and  that  he  lived  there,  and  ferved  the  time ; 
Andr.  365.        but  in  as  much  as  he  was  not  bound  for  feven  years,  as  5  Eliz, 

aSeflr.Caf.a31.  Y.  4..  requires,  the  feffions  adjudge  it  no  fettlement. 
pi.  162* 

Bur.  Settl.  Caf.    . 

91.  pi.  z8.  And  the  41ft  fe£^ion  of  that  ftatute  was  infifted  on,  to  fup« 

See  %  Bur.  Rep.  p^^^  ^jj^  order  :  which  declares,  ♦'  That  all  indentures,  covc- 
Caf.'temp.  **  nants,  and  bargains,  of  or  for  the  having  or  taking  anyap- 
Hardw.  323.  "  prentice,  otherwife  to  be  made  or  taken,  than  is  by  that  fta- 
tute ordained,  fliall  be  clearly  void  in  law  to  all  intents  and 
purpofes."  And  one  of  the  former  regulations  is,  that  the 
binding  fliall  be  for  feven  years.  And  the  cafe  of  Cureden  and 
haland  was  relied  on  Paf,  4  Geo.  2.  where  the  apprenticefliip 
was  for  feven  years,  but  the  indentures  never  ftampt  j  and  held 
to  be  no  fettlement.     Ante^  903. 

But  notwithftanding  this,  the  court  was  of  opinion,  here  wai 
a  (ettlement  \  and  quafhed  the  order.  It  appears  that  between 
the  26th  and  41ft  fedlions,  there  are  many  regulations,  what 
fort  of  perfons  Ihall  take  apprentices,  and  what  not ;  which  ix% 
never  regarded.  And  it  would  be  of  mifchievous  confequence 
now,  to  refer  this  laft  fedtion  back  to  all  the  reft.  They  faid 
the  word  void  muft  be  conftrued  voidable  \  as  on  the  {tatute 
IVeJim,  2.  finis  ipfo  jure  fit  nullusy  it  Ls  yet  a  difcontinuance. 
Hob,  166.     And  on  23  H,  6.  c.  10.  you  muft  plead  fpecially, 

aad 
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mnd  cinnot  avoid  a  bail  bond  on  non  e/lfa^um.  Here  the  in- 
denture has  had  its  efied,  and  neither  mafter  nor  fcrvant  have 
taken  advantage  of  the  objection :  and  as  to  the  cafe  of  Curedm 
and  Laland  on  8  ^nn.  c.  9.  there  were  words  prohibiting  the  8  An*  f.  9, 
giving  the  indenture  in  evidence;  and  admitting  improper 
evidence  i$  always  a  ground  to  quafli. 

V  f 

And  it  was  faid  to  be  a  vulgar  error,  to  think  the  13  C^  14 
Car,  2*  c.  12.  was  the  firft  a£l  about  fetdements  ;  for  in  KaftaFs 
ftatutes  it  appears^  that  fo  long  ago  as  27  H.  8.  c.  25.  and  in  »  Ric.i«  €.7. 
Edward  the  Sixth's  time,  there  were  laws  to  that  purpofc.  ^ih^  %,  ^'J*' 

Dominus  &ex  verfus  Eyre,     In  Canc\ 

TVTO  Jignijkavits  were  quafhed,  being  only  faid  to  be  in  E*c9mmunUm9 
a  caufe  which  came  by  appeal  concerning  a  matter  merely  ^^f^^'^^ 
i|>iritual :  for  per  Lord  TalhoU  we  are  not  to  lend  our  afliftance» 
but  where  it  appears  clearly  they  have  jurifdi6lion  \  and  are  not 
to  tinft  them  to  determine  what  is  a  matter  merely  fpiritual.  It 
§8  no  more  than  faying,  it  is  within  ^eir  jurifdidtion,  which  is 
never  endured.  In  Fowler^s  cafe  in  Salk.  293.  it  wat^  cau/k 
jurium  eccUJhfticorum^  and  held  not  fufficient. 


»  ■»  ;  •  ^  .     1.:.  ' .      .  ■        'i     ■ ,_i 


timmmtm^t^m 
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Philip  Lord  Hardwicke,  Chief  J uji  ice. 

f 

Sir  Francis 
Sir  Edmund 
William  Lee,  Efq\ 

Dudley  Ryder,  Efq^  Attorney  GeneraL 
Johi*  Strange,  Efqi  Solicitor  General:. 


f 

is  Page,  Knt.  1 

md  Probyn,  Knt.  yjajlices. 

Lee,  £/&;  1 


Norrh  verfus  Wiggins. 

<?>.  Iran  attach-  ^  ■  ^  HE  defendant  on  fervice  of  the  procefs  abufed  the 
mr'nig>esabio-  I  officcF,  and  fpoke  contcmptuous  words  of  the  court. 
lureiy  where  A       ^,^^J  on  motion  for  an  attachment  at  once,  it  was 

WiHcs  arc^worn  doubted,  whether  when  fuch  words  are  fworn  by  one  pcrfon 
only  by  oix  wit-  only,  tlic  ruIc  fhould  1)6  abfolute,  or  only  to  fl\ew  caufe  :  the 
^^Ik.  %jL,      '     ^^^^  ^^  Chancery  requiring  two  affidavits,  to  deprive  the  party 

of  the  benefit  of  fhewing  caufe.  But  in  this  cafe  there  being  a 
fupplemental  affidavit,  the  point  was  not  determined.  How- 
ever the  Chief  Jufticc  faid,  he  fliould  be  unv/illing  to  eftabiifli 
a  pradiice,  that  would  put  it  in  the  power  of  one  hafdy  maii» 
to  hinder  another  of  an  opportunity  of  defending  himfelf,  be- 
fore he  was  reftrained  of  his  liberty. 

Dominus  Rex  vcrfus  Webb. 

Cenic^-an  to  A     C'ftlorai'i  was  granted  to  the   Old  Bailey  in  perjury  oi 

Old  Baily,  Jlx    vificmiiam  dcfcncletitisy  on  an  affidavit  that  the  profecutor's 

Ante,  549, 583,  attorney  was  under-flicrift'of  iW/c/J/^A-,  and  attended  the  grand 
'  jury  on  finding  thp  bill. 

Dominus 
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>iiittlils  Rex  verfia  Inhcbitantes   de  OlafTenby,    in    Com* 

Cumberland. 

|l  FTER  jhraverfc  of  a  writ  of  noSianttry  where  the  jury  No  coils  upon  % 
JL   fDund  17  /.  damages,  the  quedion  was,  whether  the  pro-  ^"t  of  ntaam- 
fftor  could   have  cofts ;  he  iniifted  that  by  the  ftatute  of  \%  »^_ 
iucejltr  colts  are  given  in  all  cafes  where  damages   arc  re-  Kardw.  355. 
rered.     On  the  contrary  it  was  faid,  this  was   a  criminal 
>ceeding,  in  which  the  inhabitants  could  recover  no  cofts  if 
:y  arc   acquitted.     That  cofts  are  a  penalty,  and  the  afts  Carth.  239. 
^ing  them  to  be  taken  ftriftly.     &alk.  205.     And  of  this  opi-  L«t^-  i4*» 
)n  was  the   court,  there  being  no   in  fiance  of  cofts   being 
f^en.  on  thefe  proceedings,  where  the  inhabitants  are  brought 
c^ateraDy,   on  the  jury's  finding  that  the   malefadlots  are 
known* 


r 


Harris  verfm  Bernard. 

HE  plaii^tifF,  in  an  adion  againft  the  (herifF,  defcrfbed  a  A  bill  of  ^fi/- 
bill  of  MddUfix  as  the   precept  of  the  King :  and  on  ^''/^'j*  "^'""^^ ***' 
Uiel  recordy  it  was  objedled,  that  it  ought  to  be  fet  out  is  precept  of  the 
r  precept  of  the  court,  the  words  being  praeceptum  eft  vice-  KJng. 
wfi^  as  the  award  of  the  court. 

S  cdf^ra  it  was  infifted,  that/in  every  latitat   it  is   fet  out 
(B,   **  Whereas  fTe  lately  commanded  our  ftierift':*'     And 
2  Sound.   52,  1 51*  it  is  fet  out  in  this  manner.      Et  per 
£{bii9  Judgment  quod  perfeat  recordum. 


Dominus  Rex  verfus  Robins. 

;PON  motioh  for  a  new  trial  on  behalf  of  the  defendant  A  corporator 
in  an  information  in  the  nature  of  a  quo  warranto  for  the'  ^*^°  *^a»  »^^c<* 
te  of  mgybt  of  Tintagel,  the  queftion  on  which  the  defend-  chimVd^may^^^ 
\  title  turned  was,  whether  the  former  mayor  had  a  right  a  witncfs  to 
daifte  two  elifors  to  return  a  j dry,   if  the  town-clerk,  who  H^"*'*^***^'^'" 
2^'-Rominatc  one,  was  abfent  of  refufed.     The  fecond  elifor 
ninated  by  the  mayor  v/as  called  as  a  witnefs,  to  prove  the 
lom  ;  and  it  was  objected  to  his  competency,  that  he  hav- 
aded  under  fuch  a  nomination,  was  liable    to  aii  inforiii- 
m^  and  therefore  could  not  be  examined.     And  Mr.  Baron 
^mpfotty  who  tried  the  caufe  in  Cornwall  reje<i^ed  him.     It 
\  now  moved  for  a  new  trial,  for  that  the  objeftion  went 
Y  to   his  credit  :  and    2  Roll.  Abr.  b2$-  pi.  ^*    was  cited, 

3  Z  2  Vfh^it 
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where  A.  B.  and  C  were  feverally  indided  for  perjury  Id 
proving  a  bond,  and  allowed  to  be  witncfles  for  each  other. 
7.  Lev*  231,  236.  2  Sid.  109.  Salk.  690.  Et  per  curUm^ 
The  boundaries  between  what  goes  to  the  credit  and  ivhat  to 
the  competency,  are  v^ery  nice,  and  the  latter  carried  too  hxi 
in  this  cafe  he  was  but  an  oflicer  for  the  day,  whofc  power  has 
long  fince  been  at  an  end.  It  was  a  bare  autliority,  and  not 
an  intereft  :  and  notliing  is  more  common,  than  to  examine 
former  mayors  as  to  the  right,  though  there  is  no  limitation  to 
informations.  Wc  think  this  goes  only  to  his  credit^  and  there 
ought  to  be  a  new  trial  on  payment  of  cofts. 

Moor  verfus  The  Mayor  and  Jurats  of  Haftings. 

A  fine  certain       TiyfANl)  JATU  S  to  admit  thc  plaintiff  to  his  freedom,  ia 

rarLtnYwe  ^^^^*^  ^^^  ^"^^"^  was  alleged,  that  the  eldcft  fon  of  a 

fine.  freeman  born  in  the  town  after  his  father's  admiflion,  had  a 

right  to  his  freedom,  paying  a  reafonable  fine  :  and  iflue  being 
j  oined  upon  the  cullom,  the  proof  was  of  a  conftant  pajrmeot 
of  6  J.  8  d.  And  it  being  objected,  that  this  was  proof  of  a 
fine  certain,  whereas  it  was  laid  to  be  a  reafonable  fine, 
which  they  conftrued  an  uncertain  fine ;  the  Chief  JufBce 
faved  it  to  the  defendants.  * 

And  upon  great  debate  in  court,  the  pofteft  was  ordered  to 
the  plaintiff:  the  proof  being' well  enough,  for  a  reaibnaUe 
fine  does  not  ex  vi  termini  import  an  uncertain  fine  ;  and  if  it 
may  be  applied  either  way,  it  is  well  enough  laid.  In  cafes 
of  a  certain  demand  the  legal  defcription  has  been  by  the 
word  rationalilis.  Thus  with  refpefl:  to  aids,  which  by  freftm^ 
I.  c.  36.  are  fixed  at  a  fum  certain,  for  knight-fervice  laodl 
fo  much,  and  fo  much  for  focage  lands  ;  the  writ  in  the  Re* 
gifter  87.  ^.  is  rationahile  auxilium.  So  at  common  law  the 
wife  was  intitled  to  a  third  part  of  the  goods  of  the  hufband, 
.  and  yet  the  writ  is  de  rationabili  parte  honor um.  F,  NmB. 
122.  b.  And  though  in  Co.  Eni,  646.  an  incertain  fine  is  callel 
rationGbilis  denarior'  fumma ;  yet  there  is  a  meafure  to  go  bu 
the  value  of  the  land  :  but  here  is  no  fuch  thing  to  eftimate  it 
by,  or  to  found  an  opinion  what  is  reafonable  or  not.  Fnm- 
chifcs  are  all  of  equal  value,  and  therefore  reafonable  in  thil 
cafe  muft  be  certain,  there  being  nothing  that  ian  vary  it  aaJ 
be  reafonable,  and  what  is  reafonable  mufl  be  determined  hf 
what  is  ufually  paid. 


Caftcf 
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Philip  X^r^  Hard wickc.   Chief  Jujiice. 
Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn,  Knt.        ^  yu/iices. 
William  Lcc,  Efq\ 

Dudley  Ryder,  Efq;  Attorney  General 
John  Strange,  EJq\  Solicitor  General. 


^    —  -.    ,  -^  —  - 

Page,  Knt.  l 

Probyn,  Knf.        \jujiit 


Ixird  Harthmcke  being  Lord  Chancellor  as  well  as  Chief  Juftice  See  Si j.  33S, 
,of  B.  R.   came  into  court  29  Jpril^  took  the  oaths,    and  l^^'  ^'^°-^»'^' 

-J  .  ^      r      '  j^    6co.  Dy.  1^9. 

heard  my  motion.  Fortcfc.  Rc^.. 

3$2.    Dugd. 
Chron.  See4S|^ 

— — , 50. 

Between  the  P^riflies  of  Stoke-Prior  and  The  inhabit-  no!Ts^*^'*'^* 

ants  of  the  manor  of  Grafton, 

A  Poor  perfon  was  removed  to  Grafton  :  and  on  appeal  it  Five  hf»ufe$  in 
was  ftated  to  be   an  extraparochial  place,   formerly  a  »"  c^trup.iro- 
fcat  of  the  Earl  of  Shrewjbury^  confifting  of  a  capital  nutQoJi:^l^ttcz 
mefltiage  and  three  lodges  in  the  park,  but   fmce  converted  ^y'  z^* 
into  five  houfes  and  farms  :   and  the  feflions  adjudge  it  a  vilU^  ^^^*  ^^^^^'  ^'^^' 
duit  ought  to  maintain  its  own  poor.     This  was  moved  to  be 
quaihed,  upon  the  authority  of  the  cafe  of  Denham  w.Dalham^  poT'/^** 
HIU.  8  Geo.  2*  and  a  rule  was  made  to  (hew  caufe.  See '3  Bur.Rep. 

1391. 

Afterwards,  on  an  affidavit  of  fcrvicc,^he  rule  was  made  ab- 
folate,  *  this  not  appearing  to  have  the  reputation  of  a  viUn. 

^  S^wsrsi  upoo  what  authority  the  Reporter  hai  adieJ  Clicfc  laA  words  ;  for  the 
tale  was  madt  abfolute,  mfithut  any  dtumt. 

2  'Z  1  Dominus 
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%  Seflf.  Caf.  I. 
contt 


Dominus  Rex  verfus  Green. 
Dominus  Rex  verfus  Roper. 

INFORMATIONS  were  granted  for  perjury  on  the 
trial  of  an  information  for  a  confpiracy  ;  and  all  the  parties 
profccutcd  agreeing,  the  court  on  confent  arretted  the  mdg* 
nient  on  the  confpiracy,  and  quafhed  the  two  other  inform- 
ations, ^iod  notaj  for  it  has  not  been  ufual  fo  to  do,  whereby 
fuch  profecutions  are  ftifled,  and  the  Attorney  General  never 
grants  a  noJU  projequi  in  fuch  cafes,  though  by  confent. 


Saltern  verfus  Wynne. 


A    N  executor  brought  error  on  a  judgment  againft  the  tcfta- 


4  Ann.  c.  i6t 

Mnbc\'lxcdon  -^^  toT  upon  bond  :  "and  after  affirmance,  moved  on  the  aft 
going  before  the  for  amendment  of  the  law,  to  pay  principal,  intereft  aiu}  cofts. 
n^«^  It  was  infifted,  that  as  he  came  for  a  favour  to  fave  the  pe- 

nalty, it  was  but  equitable  he  &ould  pay  the  cofts  in  error 
which  he  had  put  the  plaintiff  to  ;  for  if  the  plaintifFhad  taken 
execution,  equity  would  never  punifh  him  for  talcing  thole  ex-« 
pences  out  of  the  penalty ;  and  the  cafe  of  Merrif  v,  y^efyn^ 
Trin.  1 3  Jnn^  B,  R,  was  cited  for  that  purpofe. 


Aftte,  ^Jh 


Ant{|  699 


E  contra  were  cited  Baynham  v,  Matthnus^  Trirt.  4.  Gfa.  2« 
V^here  an  executor  difcontinued  without  cofts,  and  Sifngy  v.  A&- 
vinjon.  Pafch*  i%Geo.  i.  Upon  the  authority  of  which  cafe^ 
the  court  determined,  that  as  by  law  the  executor  was  no^ 
to  pay  cofts  upon  a  writ  of  error,  a  court  of  law  could  not 
4ire«St  them  tQ  be  taxed,  though  thci'e  was  a  penalty. 


ApP^nnce 
iiurcs  defe^in 


Caf.  temp« 


Cafwall  v€rjus  Martin. 

THIS,  latitat  left  out  the  words  de  placitQ  tranjgnjjmisx 
Common  bail  was  filed  by  the  plaintiff  ^  a  declaratioii 
left  in  the  office,  which  the  defendant  tool^  out^  aiu}  thea 
moved  to  ftay  the  proceedings.  And  upon  ftiewing  caufe^ 
Strange  infifted,  that  the  error  in  the  procefs  was.  cured  by  the 
appearance,  and  cited  Soli.  59.  and  the  cafe  of  lVid4ringtm^ 
V.  CharltoTij  whe^c  in  an  appeal  of  murder  it  was  fo  held.  So 
P^cff,  9  Geo^  ^,   Morgan  v,  Luckup^    there  was    no  Englijb 
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notice  under  the  procefs,  and  yet  taking  the  declaration  out  of 
the  office  was  held  to  cure  it.  Whereupon  the  rule  to  ilay 
proceedings  was  difcharged. 


Mendapace  verfits  Humphreys. 

TH  E  allize  day  at  JVinton  was  on  Wcdnefday :  and  on  the  A  coontcrmand 
Mmday  night  before,  the  notice  of  trial  was  counter- J."  ^^^""V*^''*^ 
tnanded  to  the  agent  in  London.     And  the  court  held,  it  did  tiic  ailizcs. '^ 
not  favc  cofts ;  and  that  being  given  in  town,  tt  fhould  be 
four  days ;   if  to  the  attorney  in  the  country,  two  days  would 
be  fufficient.     PltU  ante^  849. 


The  Cafe  of  the  Coroner  of  Weftminfler. 

£  returned  an  inquifkion,  finding  Tifelo  defe^  non  compos.  Coroner  not  ob< 
And  it  was  moved,  that  he  might  be  obliged  to  return  "s^**.^? '""•** 
rpofttions  ;  but  the  court  refufed  to  make  any  fach  rule,    ^^    °^' 
tfierfe  being  nothing  depending  before  them,  to  make  it   ne- 
ceflary.  ^ 


May  verfus  May. 
On  a  trial  at  bar  before  Page,  Probyn  and  Lee,  Jujiices. 

IN  a  quedion  upon  the  plaintifF's  legitimacy,  he  produced  Evidence. 
the  general  regiftcr  of  the  parifh,  wherein  he  was  entered 
as  the  fon  of  his  father  and  mother,  in  the  fame  manner  ?j&  law- 
ful children  are  entered  :  this  regifter,  the  clerk  faid,  was  a 
book  into  which  the  entries  were  made  once  in  three  months, 
out  of  the  'day-book,  wherein  the  entries  are  made  immediately 
after  the  chrillning,  or  next  morning. 

To  encounter  this,  the  defendants  afkcd  him  if  any  notitc 
was  taken  of  baftards ;  and  he  faid,  their  method  was,  to  add 
B.  B.  which  ftood  for  Bafe  Born.  And  then  they  offered  the 
day-book,  from  whence  the  other  entry  was  pofted,  in  which 
B.  B.  was  inferted:  and  inftfted,  that  was  the  original  en- 
try. And  this  being  oppofed,  the  opinion  of  the  court  was 
taken.  Page  Juftice  was  for  allowing  it  to  be  read ;  but  the 
other  two  Judges  were  againft  it,  faying  the  other  was  the 
only  regifter,  and  there  could  not  be  two  rcgifters  in  one  parilh. 
So  the  book  was  rcjeded. 

3  Z  4  Dominus 
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Having  eoinmg 
tools  it  Indi^- 
tbie. 

Caf.  tetnp. 
Hardw.  370. 
See  2  Black. 
Rep.  807,  Sis* 


Dominus  Rex  verfus  Sutton. 

HE  was  convifted  at  Northampton  aflizcs,  for  unlawfiiHy 
having  in  l^is  cuftody  and  pofTeilion  two   iron  ftamps, 
with  intent  to  imprefs  the  fcepters  on  fixpences,  and  to  colour 
and  pafs  them  off  for  half  guineas.      And  Lord  Hariwickty 
who  tried  him,    having   fonie  doubt  whether  the  b^rc  having 
them  in  his  cuftody,  without   ihewing  he  ufed  thq;n,  or  dij 
fome  aft  to  procure  them,  was  indictable  j  direfted  a  certiorari 
to  be  brought.     And  after  it  had  been  twice  argued,  the  court 
was  of  opinion,  that  it  was  well  enough  :  for  coining  was  the 
prerogative  of  the  crown  at  common  law  :  that  this  could  not 
be  a  cafual  having  them  innocently,  or  coming  to  him  as  exe- 
cutor ;  becaiife  it  is  laid,  and  found,  that  he  had  them  with  aa 
intent  to  imprefs.     $In/i.  18.  fays,  the  perfon  maybe  impri- 
foned,  in  whofe  cuftody  fuch  inftruments  are  found  ;  and  fliaH 
he  be  imprifoned  for  what  is  not  indi£bible  ?    Lading  wool  is 
lawful,  but  if  it  be  with  an  intent  to  tranfport  it,  that  makei 
it  an  oftenie  :  here  the  intent  is  the  ojffinfe ;  s^id  the  having  in 
his  cuftody,  an  aft  that  is  the  evidence  oif  that  intent.     W9 
muft  not  be  too  nice  in  thefe  indiftments,  which  Lord  Hale  in 
Hj/l.  P.  C  193.  complains  of  in  the  courts.     The  defendant 
was  fined  6s.  id.  to  ftand  in  the  pillory  at  Charing-crofsy  and[ 
fufFer  fix  months  imprifonment,  and  until  his  fine  paid. 


Trinity 
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S^e  Bur.  Settl. 
Caf.  i07» 


nt.  T 

i,  Knt.         K^ujik 

e,  Knt.       J 


Bir  William  Lee,  Knt.  Cbiefjufiice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.         \JuJiices. 

Sir  William  Chappie^ 

Dudley  Ryder,  Efqi  Attorney  General. 
John  Strange,  Efji  Solicitor  General. 

•  « 

Wharton  verfus  Richardfon.     Vid\ 

A    Scire  facias  was  brought  againft  the  defendant  as  admi-  After  twawVAi/i, 
niftratrix  of  her  hulband,  on  a  judgment  againft  him  the  court  will  re- 
for  1,500  /.  and  after  two  nichds  returned,  zfcire  fieri  iahe^defcndm 
inquiry  was  taken  out,  and  the  defendant  attended  the  execu-  comet  in  a  rea- 
^on  of  it,  in  order  to  lay  the  ftatc  of  the  aflets  before  the  jury ;  ^o»^*«  ^*™** 
but  the  plaintiff  infifting,  that  the  award  of  execution  on  the 
former  writs  was  in  point  of  law  an  evidence  of  aflets,  a  ^- 

vaftavit  was  found  to  1,117/.  ^^  ^*  ^  ^'  ^^  ^^^*  ^  ^^^*  2.  flie 
appeared  to  the  fcire  fieri  inquiry,  pleaded  pUne  adminijiravitj 
and  traverfed  the  devaftaviu  And  notice  of  trial  being  given 
and  countermanded,  and  nothing  further  done  upon  it ;  fhe 
in  Mich.  10  Geo.  2.  moved  to  have  the  award  of  execution  fet 
afide,  and  to  be  admitted  to  plead  \  it  bciiig  to  no  purpofe  to 
expedl  relief  upon  the  trial  of  the  traverfe  :  and  cited  Salk.  93, 
5164.  to  {hew,  that  where  there  has  been  no  filrefeci^  and  only 
two  nichilsj  the  court  will  relieve  upon  motion,  and  not  put  the 
party  to  an  audita  querela :  and  tht  ftate  of  the  real  afibts  was 
proved  to  be  130  /.  which  fhe  offered  to  deliver  up,  and  be  ex- 
amined upon  interrogatories,  if  the  plaintiff  was  diflatisfied  with 
ihc  account. 

• 

The 
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The  court  was  generally  inclined  to  relieve  her :  but  upon 
confideration  of  her  long  acquicfccnce,  and  the  feveral  fteps 
taken  fubfcquent  to  the  award  of  execution  ;  they  thought  Ihc 
came  too  late,  and  for  that  reafon  only,  refufed  to  interpofe. 


Stone  verfus  AtwoU. 

i»G.  c.  29.  T)Y  12  Geo,  I.  f.  29.  if  the  defendant  does  not  file  common 

tufcstonamca  Jj  ^^^^  ^"^  ^'"^e,  thc  plaintiff  may  do  it  for  him  :  in  this  cafe 

guardian  t>  the  defendant  was  an  infant,  and  had  appointed  no  guardian  by 

*PP.'^^^'[^>'»  ^^^  whom  to  appear  :  and  the  court  made  a  rule,  that  thc  plaintiff 

U  toi  hixIT.^^  °  fliould  name  a  guardian  for  him,  if  he  refufed  to  do  it  himfelf. 


Dominus  Rex  verfus  thc  Inhabitants  of  Bcdall  in  Yorkfhirc. 

If  no  accefs  of  AN  ordcr  was  made  upon  one  Moor^  as  the  ptitativc  father 
the  huftand  be  x\^  of  two  baftards  born  of  the  body  of  Elizabeth  thc  wife  of 
ffficwU^ftlrds.  Richard  Sluirplefs :  in  which  it  is  ftatcd,  that  for  fevcn  years  be- 
fore, the  hufband  had  had  no  accefs  to  her,  (he  having  never  feen 
/ntc,  925,  940.  or  heard  of  him  all  that  time,  and  not  knowing  whether  he  was 
cr^Tcm  !*  ^'^^  ^*"  ^^^^  >  which  the  juftices  adjudged  to  be  true,  and  that 
Hirdw.  ^7Q.       Moor  is  the  father  of  them,and  order  him  to  provide  accordingly. 

S«c  Wilf.  Rep, 

'^°'  Upon  appeal  to  the  feffions,  the  cafe  is  dated  with  fome  vari- 

ation ;  that  in  1728,  fhe  was  married  to  Sharplefs^  then  a  foldier 
in  A'fuUins^s  troop,  in  a  barn,  by  a  perfon  not  in  the  habit  of  a 
clergyman :  that  there  had  been  no  accefs  for  fevcn  years :  but 
it  appearing  by  a  certificate  from  the  commiflary  general's  of- 
^  fice,  yth  yhrii  I737>  and  from  thc  evidence  of  Simon  Clark/on^ 

that  one  Richard  Sharplefsy  who  he  was  told  was  fornwrly  in 
MMns's  troop,  was  muftered  as  a  private  gentleman  in  the 
third  troop  of  horfe  guards  from  25  June  I733>  to  23  February 
1 736,  though  Clark/on  faid  he  could  not  take  upon  him  to  fwcar 
that  it  was  the  fame  Richard  Sharplefs  pretended  to  be  married 
as  aforefaid  :  upon  this  fuppofition  of  the  huftand's  being  alive, 
the  feffions  were  of  opinion,  the  children  were  not.  baftards, 
and  reverfed  the  order  of  the  two  juftices. 

And  now  upon  debate  (the  Chief  Juftice  abfcnt)  the  order 
of  feffions  was  quaflied,  and  the  order  of  two  juftices  confirmed : 
for  it  being  ftated  in  both  orders,  that  there  was  no  accefs,  ac* 
cording  to  the  cafe  of  Pendrel  v.  Pendrel^  HiL  5  Geo.  2.  ante^ 
925.  it  was  immaterial  whether  the  hufband  was  alive  or  not: 
t>ut  if  it  was  material,  here  is  no  evidence  to  prove   it,  the 

identity 
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identity  not  being  fworn  to  ;  or  if  it  was,  yet  the  evidence  of 
his  being  alive  was  improper  to  have  been  received,  and  even 
the  marriage  itfelf  doubtAil. 

Robixifon  un%  &c.  verfus  NiccoUs. 

TH£  plaintiff  brought  debt  upon  a  Judgment,  where  the  Pvt^ghi^ifl 
money  recovered  was  under  loA  but  by  the  addition  of  ^^.*"  '^L'lujt 
cofts  exceeded  It :  and  he  held  the  defendant  to  bail,  and  bail  ^j  ^  court 
was  put  in  above.     Then  the  defendant  moved  on  the  autho-  from  ordering 
rity  of  Gammage  v.  fVatkin^  Pof.  7  Geo.  2.  that  common  bail  «"»fo»J>«^ 

fk  ^  1  %  \  1  »»«ni«'»         ^^  \  ■  %  Ante,  975« 

{hould  be  accepted,  and  Mr.  oohcitor  Oencral  pro  quer  agreed  AnJr.  15. 
it  to  be  the  rule  ;  but  infifted  that  by  aftually  putting  in  bail,  See  4  i?«r.  Rep* 
the  defendant  was  too  late  in  the  application  :  and  cited  La^  ^"^* 
ftrre  v.  Johnfon^  Hil.  13  Geo.  i.  ante^  745.  where  on  error  an 
executor  gave  bail,  which  h^  needed  not  to  have  done,  and  the 
court  refufed  to  vacate  the  recognizance. 

But  in  this  cafe  the  court  ordered  commpn  bail ;  for  the 
pl^intifi^  who  was  an  attorney,  ought  not  to  have  marked  his 
procefs  for  bail,  and  therefore  fliould  not  take  advantage  of  his 

Dominus  Rex  verfus  T\»  Inhabitants  of  Butley  in  Suffolk. 

THE  queftion  in  this  cafe  was,  whether  renting  a  wind-  Renting  a  wind« 
mill  at  14/.  perann.  gained  a  fettlementj   it  having  JJg"^^*^"^*' 
been  detennined,  that  a  water-mill  did.     SaU.  536^^    It  was  Andr.3.  Fol.  9, 
£^d,  tbofe  are  always  habitable,  but  the  others  often  are  not.  Seff.  Caf.  40a. 
Sid  per  curiam^  It  is  the  &n%e  as  if  he  had  rented  land  of  that  caf^'ttmp. 
value.     And  H.  8  G^o^  i.  Rex  v.  Si.  Mary  in  GuiUfn-dj  ante^  Ha^dw.  397. 
50a,  it  was  a  niill  generally,  and  held  a  fettlement*     And  to  Bur.SettLCtC 
^t  was  m  this  cafe.  /  r   ^^ 

Bean  verfus  Elton, 

A  Writ   of  inquiry  was  executed    in    Trin.   1728,    and  New  writ  of 
cofts  taxed  upon  it,  but  no  final  judgment  entered  up.  JJJ3gJ2\obc 
And  now  there  being  occafion  to  prove  the  debt  in  Chancery,  made  on  iofi  U 
(he  writ  of  inquiry  could  not  be  found  :  and  a  rule  was  made  ^*»«  ^^^^' 
for  a  new  writ  of  inquiry  and  inquifition,  according    to  the  ^'^^  ^^^^ "" 
(herifPs  notes,  and  that  the  mafter  fhould  indorfe  the  cofts,  gainft  the  niie« 
which  by  the  commitment  book  appeared  to  have  been  taxed,  ^"i**?^*' 

t/"j        jf  a  5.  C  a^r* 

fride  anUy  141,  833. 


Adiimi 
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Adams  verfus  Broughton. 

ArccoTeryin     ^TT^HE  plaintiff  recovered  in  trover  againft  the  captain,  for 

^ro'^rwfnde-       ^      ^^^^  configned  to  him.     The  captain  obtaining  an  in- 

feadant.  jundlion,  on  fhewing  the  goods  were  delivered  to  the  defend- 

Andrews  18.      ant ;  the  plaintift' brought  an  action  againft  him,  and  held  him 

$•  c.  5.  p,       ^^  Ij^jj^     ^j^j  ^YiQ  court  difcharged  him  on  common  bail,  for 

by  the  former  recovery  the  property  vefted  in  the  captain,   the 

plaintiff  having  damages  in  lieu  thereof,  and  therefore  in  this 

a(Stion  he  could  not  fay  the  goods  were  his. 


Burton  verfus  Fitzgerald.     At  Guildhall. 

Sentence  of  a       ACTIONona  chartcrparty,  to  go  to  Calais^  and  take  in 

tv'^ndemSn**a  ^^  ^^^"  *^^  ^^^"'-  ^^^  defendant  pleaded,  that  the  (hip 
ihip  18  unfit,  not  was  Unfit  for  the  voyage,  being  rotten,  and  therefore  be  did 
to  be  read  in  an  not  load  her.  And  iffue  being  joined  upon  the  goodnefs  of 
cb^r  ^ty!^*    ^^  ^^P?  ^"^  feveral  witneffes  examined  j  the  defendant  offer- 

ed  to  give  in  evidence  a  proceeding  in  die  admiralty  court  at 
Calais  J  whereby  commifTioners  were  appointed  to  furvcy  the. 
fhip,  upon  whofe  report  there  was  a  fentence  of  condemna- 
tion. It  W2B  objected,  that  this  being  a  contract  under-  feal 
on  land  here,  the  admiralty  there  had  no  jurifdidtion,  and  con- 
fequently  their  fentence  void.  It  appeared  that  the  plaintiff 
intervened  in  the  fuit,  and  had  an  infpeSor  of  his  own  nomi- 
nation put  into  the  commiffion.  And  it  was  infifted  by  me 
and  others,  that  faith  was  to  be  given  to  thefe  proceedings; 
and  we  are  not  to  fuppofc,  that  the  fame  boundaries  between 
courts  fubfift  there  as  here  :  and  on  infurances  nothing  is  com- 
moner than  to  read  protefts  in  fo^-eign  admiralties.  But  the 
Chief  Juftice  refufed  to  let  it  be  read,  this  being  a  contrail 
under  feal  at  land,  in  which  cafe  according  to  our  law  the 
admiralty  has  no  jurifdidlion. 


Michaelmas 
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Sir  William  Lcc,  Knt.  Cbiefjujiice, 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knt.         ^yujiices. 

Sir  William  Chappie, 

Dudley  Ryder,  Efqi  Attorney  General, 
John  Strange,  £^;  Solicitor  General* 


Knt.  1 

n,  Knt.         Kjuftii 

pie,  Knt.      3 


Turner  verfus  Warren. 

THE  plaintiflT  brought  his  a£lion  for  200 /.as  the  lofcr  9  Ann.  c  14* 
of  fo  much  by  gaming.     And  the  queftion  was,  upon  foft*r1[i*'gam^nt* 
9  Ann.  c.  14.  which  gives  an  action  of  debt  at  any  fpscialbaii  (haii 
time  within  three  months  againft  the  winner,  whether  the  de-  ^  8J^"* 
fendant  could  be  held  to  fpecial  bail ;  the  defendant's  counfel  t%ij[jL\^^* 
comparing  it  to  the  cafe  of  a^ons  upon  penal  ftatutes,  where 
no  bail  is  ever  required.  . 

But  the  court  held,  there  ought  to  be  fpecial  bail  in  this  cafe, 
which  is  at  the  fuit  of  the  party  grieved,  and  wherein  the  de- 
fendant is  a  debtor  to  the  plain tiiF.  And  the  claufe  is  to  be 
confidered  as  remedial.  And  therefore  upon  confideration, 
arid  talking  with  the  other  Judges,  fpecial  bail  was  ordered. 


Hamelton 


io8o 
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Amir.  53* 
Andr.  51* 


Hamelton  verfus  Style. 
Wilks  verfus  Eames. 


Of  the  coftsup.  T  TPON  confideration'of  the  jury  aft,  3  Geo.  %.  c.  25.  §  i6« 
on  a  fpccial  ju-  y^  which  fays  fkat  the  party  applying  tor  a  fpecial  jury  (hall 
7g.  2.  c.  »c.     ^^  *^  ^^  ^^^^  ^^  ftriking  the  i'ame  :  the  court  held,  that  if  the 

verdift  goes  on  that  fide  which  moved  for  the  fpecial  jury,  the 
extraordinary  allowance  to  a  fpecial  jury,  and  all  the  expences, 
except  what  attend  the  aftud  ftriking,  ihould  be  taxed  and 
allowed  againft  the  lofing  party. 


f.  x6. 

See  24  Geo.  a 
c*  18.  f.  X. 


B*  It*  will  not 
judicially  take 
notice  who  are 
the  Judges  of 

Andr.  74* 


Skipp  verfw  Ffooke. 

UPOKtfmcn'  e  C.  B.  it  appeared,  that  ikepheka  watfof 
OSIab.  and  ^inderC  Hilar*  before  Mr.  J.  Denton^  Mr.  J. 
Comyns  and  Mr.  J.  Fortefcue  AlanJL^  and  fbr  the  reft  of  the  term 
before  Sir  'fihn  fVilles  and  his  brethren.  And  upon  a  certiorari 
for  the  writ  of  inquiry,  it  was  returned  te/lt  Phitip  L^rd 
Hardwichy  27.  ^r//,  10  Geo*  2. 

It  was  obje<9:ed,  that  this  was  no  warrant  to  the  (herifF,  it 
appearing  Sir  ^iv^m  ^/frj  was  confti tuted  Chief  Juftice  hefom 
the  ilTuing  the  writ  of  inquiry,  and  that  therefore  it  ought  to 
bear  te^e  in  his  name.  To  which  it  was  anfwered  by  the  So- 
licitor General,  that  though  the  court  had  a  private  knowledge 
who  was  Chief  Juftice  of  C.  B,  at  that  time,  yet  they  could 
not  judicialty  take  notice  of  it,  and  Lord  Hqrdkvicke  might  be 
Chief  Juftice  in  Eafier  term,  when-  the  writ  of  inquiry  iflued. 
fiefides,  this  was  an  exception  to  reverfe  a  judgment,  in  which 
cafe  the  court  wiU  never  go  out  of  the  record  ;  and  indeed'* 
the  proper  way  to  take  advantage  of  this  matter  wae,  by  mo- 
tion in  C  &  for  irregularity.  A^ul  of  that  opiriion  was-  tbr* 
court,  and  the  judgment  was  affirmed. 


An  appeal  lies 
about  fetcing  up 
ornaments  in  the 
church. 
Andrews  69. 
S.  C.  S.  P. 


Cart  virfus  Marfti. 

ADifpute  arofc  between  the  parties  upon  crofs  petitions  e3C-. 
hibited  to  the  archdeacoit  of  Bedford  and  commiffary  of 
the  bifliop  of  Lincoln^  for  leave  to  eredl  a  monument  againft 
a  pier  in  Dunflable  church,  to  the  memory  of  tlieir  refpeftive 
anceftors.  And  upon  allegations  given  in  on  both  fides,  Marjh 
appealed  to  the  Arches  agfiinft  the  admiffion  of  Cc/r/'s  allega- 
2  tion  i 
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i;  upon  which  Cart  moved  for  a  prohibition,  infifting, 
That  ornaments  were  difcretionary  only  in  the  ordinary,  and 
refore  no  appeal  would  lie :  or  2.  If  it  did,  yet  it  muft  be  to 
biihop  of  Lincoln^  and  not  to  the  Arches. 

)ut  the  court  held,  that  though  ornaments  cannot  be  fet  up 
hout  the  confent  of  the  ordinary  ^  yet  it  muft  be  exerciied 
ording  to  a  prudent  and  legal"  difcretion,  which  tkeftiperior 

%  right  to>  look  into,  and  corred ;  and  therefore  the  appeal 
1  lay,  as  is  doe&  in  cafes  of  granting  adminiftratton  to  one, 
ere  there  are  two  in  equal  degree.  And  as  to  its  bemg  an 
ical  to  die  Arches,  it  was  held^  that  wherever  the  a^  is  done 

x  commiffiiry,  it  is  confidercd  as  the  ad  of  the  ordinary 
ilUf ;  and  to  him  no  appeat  wiH  lie  from-  his  own  a£^,  and 
nuft  confequently  be  to  the  Metropolitan.  So  the  rule  fic^r 
)robibition  was  difcharged. 


French  qui  tam  verfus  Coxon.  n  An.  ft.  1. 

c.  16. 

rHE  aii^on  wasuponthe  ftitute  oCufury,  17,  Aan^Jf.  2.  Praaiccatto 
€•  i6«  and  a  motion  to  ftay  the  proceedings,,  becaufe  no  =»ffi«**^«t» «» f*» 
idaiit  was  iikd  of  the  caufe  of  a£tions  accruing  witfain  a  year,.  AnV.  t^*  s.  c. 
wording  to  21  Jac.  i .  r.  4..     But  the  court  held.it  not  neccf-  by  the  name  of 
7^  as  well  becauie  thac  aft  had  been  held  not  to  extend  to  Cockjr»iwS.R^ 
ifequent  ftatutes,  {SaUt*  273937^)  as. alfobecaufr  this. very 
iQt  bad  beeui  determinedi  Pt^.    7  do.  2^  Harru  pit.  tam 
Reyrnyj  on  i^Gir.  2.  a  !&•  againfl:  buying  and.  felling  live 
ttle :  and  the  prafttce  had  never  oeea  to  iik  any  fuch  affidavit. 


Chancy  vfrfus  Needham. 

"X  N  the  I  ith  of  November^  about  twelve  at  noon,  a  motion  Practice  on  cn- 
J  was  made  to  enter  up  judgment  upon  an  old  warrant  of  tcrjng  upjudg- 
torney,  and  an  affidavit  was  produced,  fworn  the  day  before,  wa"antsof  at- 
the  party's  being  alive,  and  the  debt  unpaid,  upon,  which  the  tomey. 
mit  made  the  common  rule,  ^^'^;,  53* 

14.  Vin.  Abr* 


The  Solicitor  General  at  another  day  moved  to  difcharge  it, 
H>n  an  afiKUvit,  that  the  defendant  died  the  day  the  firft  mo* 
on  was  n^ade  at  feven  of  the  clock  in  the  morning :  and  iniifiej 
lat  this^  wa3.  a  fur  prize  upon  the  court.  And  on  great  debate 
le  court  declared,  that  if  it  had  then  appeared,  that  the  man 
as  dead,  they  would  not  have  made  the  rule  :  but  they  applied 
ic  maxim,  feri  ncn  dihtty  fa5ium  valct^  to  this  cafe  :  and  com- 
ired  it  to  the  cafes  Saik.  82.  TinA  Fuller  v.  Jocclyn^  a7ite^  882. 
.nd  thus  fuScred  the  deceit,  which  bad  been  put  upon  them, 
>  prcvavi. 

Opcnhelmer 


pi. 
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Openhcimcr  ver/us  Lev^^ 

Alien  nee  ho^to  TN  C2.k  fur  ojfumpfit^  the  defendant  pleaded  in  abatement| 
^pleaded.  J^  ^^^  ^^  plaintiff  was  an  alien  born  zX,  Vienna  under  the 
dominion  of  the  King  of  the  Romans^  and  out  of  the  allegiance 
of  our  King :  to  which  the  plaintiff  demurred.  And  upon 
argument  it  was  held,  that  as  by  law  an  alien  friend  may  main- 
tain a  perfonal  adlion^  as  being  allowed  to  tra&ck.  i  And.  25« 
/>y.  2*  h*  Broki^  Denizen*  Telv.  198*  it  is  neceflary  in  order  to 
abate  the  writ,  that  he  ihould  be  (hewn  to  be  an  alien  enemyi 
which  is  not  to  be  prefumed,  nor  the  contrary  neceflary  to  be 
replied :  and  all  the  precedents  are  inimici  Domini  Regis*  So  « 
r^ndes  oujier  was  awarded. 


Clarke  verfu$  the  Bifhop  of  Sarum« 

Msndamus  for  t  A  ^^^^^  ^^^  granted  to  admit  the  plaintiff  to  a  canonit 
prebend.  l\^  OX  prebend  of  Sarum,  and  to  mftitute,  indud  and  inves 

A«dr.  ao,  185.  him  therein  ;  tho'  it  was  ftrongly  oppofed  on  the  rule  to  ihew 
I  Lev.'  i^o^S.       caufe,  as  turning  the  common  law  remedy  by  quare  impidit  into 
I  Yen.  1S8.      another  channel.     But  the  court  faid,    that  though  formerly 
1  Jon.  199.       mandamuses  were  not  fo  frequent,  efpecially  where  the  partjr 
had  another  remedy ;  yet  they  being  found  to  be  more  expedi- 
tious and  lefs  expenfive,  had  been  given  into  of  late.     And  as 
to  there  being  another  remedy  ;  it  might  be  faid  equally  in  cafes 
where  an  affife  or  an  a<5lion  upon  the  cafe  would  try  die  right, 
and  yet  that  was  never  thought  a  ground  to  deny  a  mandamus  : 
fo  the  writ  was  ordered,  but  never  iffued,  the  parties  agreeing 
to  refer  the  difpute. 

Booth  verfus  Garnett4 

Awarding  the  TTXEBT  upon  a  bond,  the  condition  whereof  recited,  ftat 
givinf  anote  is  j  J  the  plaintiff  and  Gilbert  had  fubmitted  a  difpute  tb  arbitra* 
ihe  fame  as  a-     ^^^^     ^^^j  therefore  if  the  defendant  (hould  pay  what  Gilbert 

warding  payment  niii  11  i»  ili_j  ^ 

at  a  future  day.  ihould  be  awarded  to  pay,  not  exceedmg  20/.  the  bond  to  be 
And.  28.  $»  c.  void.  On  the  replication  it  appeared,  that  the  award  was  for 
•    *  Gilbert  to  give  the  plaintiff  his  note  for  18/.  payable  at  a  future 

day.  And  it  was  infided  upon  for  the  de.^endantj  that  his  bond 
was  only  to  pay  the  money  awarded ;  and  therefore  as  the 
award  was  to  do  a  collateral  a£i,  it  was  not  within  the  con*^ 
dition. 

But  the  court  faid,  that  awards  were  to  have  a  reafonable  in- 
tendment :  and  all  the  meaning  of  this  was  to  give  the  party 

I  time^ 
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timC)  and  is  equal  to  ordering  him  to  pay  the  money  at  the 
future  day,  without  faying  any  thing  of  giving  a  note  in  the 
mean  time.  And  therefore  they  gave  judgment  for  the  plain- 
tifF. 

Whywall  verju$  Champion. 

A  Guildhall,  coram  Lee  C  'J^ 

IT  was  ruled,  that  tobaccoes  fent  ta  the  defendant,  who  An  infant  can- 
fet  up  a  (hop  in  the  country,  could  not  be  recovered  for  "**'  *>«  charged 
as  neceflaries,  he  appearing  to  be  an  infant.  For  the  law  will  ^^eS  to*  trade 
not  fufFer  him  to  trade,  which  may  be  his  undoing.  with. 

Latch.  169. 
Salk.  179.  not  lo  point.     Cro.  Jac.  494.  S.  P.     But  fee  Bath^  4to.    X41.   and   12  Vln.  Abr* 
903.  [T.  ^.  4«]  fl'  3* 


Jarvis  verfus  Hayes.     At  Guildhall. 

IN  an  a&ion  againft  the  defendant  as  mafter,  for  his  car-  Senrant  where 
man's  negligently  driving  his  cart,  per  quod  the  plaintifF  rion\gai^*the 
was  thrown  ofF  from  a   ladder   and  bruifed.     On  (hewing  a  matter. 
releafe  from  the  mafter  to  the  fervant,  the  Chief  Juftice  al- 
lowed the  mafter  to  examine  the  fervant ;  though  it  was  urg- 
ed, that  if  the  plaintifF  fails  againft  the  mafter,  he  may  fue 
the  fervant,  which  is  a  bias  upon  the  fervant.     Strange  pr9 
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1 1  Georgii  2  Regis.  In  B.  R. 

Sir  William  Lee,  Knt.  Chief  Jujlice, 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyn,  Knf.         ^J^fiices, 

Sir  William  Chappie. 

Dudley  Ryder,  Efg;  Attorney  General. 

John  Strange,  Efq\   Solicitor  General. 


Fergufon  verjus  Rawlinfon  qui  tam, 

J?  &  9W.  3.  A  FTER  affirmance  of  a  judgment  of  C.  B.  for  the 
f  •  »o«  /\     treble  value  on  the  ftatute  of  ufury  ;  it  became  a  quef- 

/oi"*on"crrir^  t^^"'  whether  as  the  plaintiff  recovered  no  cofts  in  the 

though  none  in  Original  adion,  he  could  have  his  cofts  in  B,  R.  upon  the 
the  orii{inal  fuit.  ^j-j^  ^f  error.  And  upon  confideration  the  court  declared,  he 
s."c[*^s.^  p!^'  ^'^s  intitled  to  them  by  the  exprefs  words  of  3  H.  7.  c.  10. 
6  Vin.  Abr.  /;/  delay  of  execution  :  and  that  it  was  the  ftronger,  fince  8^9 
iF'  Pj*  9*  "•  fV.  3.  c,  10.  under  which  tlie  defendant  would  have  been  m- 
marg.  '  ^  *     *  titled  to  cofts,  if  there  had  been  judgment  for  him  in  C  B. 

and  affirmed  here.     Cafes  cited    for  cofts  v/crc  Cro.  EL  659. 

5  Co.  10 1.     Cro.  Car,  145.     Dy.  77.      E  cofitru  Cro.  07^425. 

I  Lev.  146.      I  Ftri.  38. 

"*    .  Bennington  vcrJus  Goodtitle. 

Eje«f>ment  Dei    f^\^  error  in  cjcftmcnt,  it  was  held   to  lie  for  a  bcaft-gatf, 
for  a  btAiKgaic.  \^^  which  is  a  tcmi  known  In  Suffolk^  and  imports  land  aiid 

common  for  one  beaft.     And  the  juJi^mcnt  was  affirmed. 

2       ^  Bofworth 
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Bofworth  ver/us  Hcarne. 

UPON  a  return  of  a  habeas  corpus^  it  appeared,  that  the  By -Uw  to  con- 
fuit  was  by  the  chamberlain  of  London  upon   a  by-law  ceTtJ^rhTun^r 
tnade  in  15  Car,  2.  that  no  drayman  or  brewer's  fervant  ihould  ctrr>ing  out 
be  abroad  in  the  ftreets  with  his  dray  or  cart  after  one  of  the  **"^^»  ^^^^' 
clock  in  the  afternoon  between  Michaelmas  and  Lady-day^  and  s.°c!^!p/ 
from  thence  after  eleven  in  the  forenoon,  under  the  penalty  of  Caf.  temp. 
20  J.     A  lid  a  cuftom  was  returned,  for  the  city's  having  the  ^**^<*^'  405- 
regulation  of  carts.  ^ 

It  was  agreed  both  at  bar  and  bench,  that  fuch  a  cuftom 
may  be  good :  but  that  without  a  cuftom  the  by-law  would 
be  void.  And  the  only  queftion  difputed  was,  whether  this 
was  a  reafonable  reftraint. 

Many  obje£lions  were  made  by  Mr.  Solicitor,  arifing  from 

.the  nature  of  the  brewers  trade,  and  the  neceffity  it  would  put 

them  under  of  ufmg  more  carriages,  and  employing  more  fer- 

vants  ;    the   confequence  whereof  would  be   the  raifing   the 

price  upon  the  confumer,  or  lowering  the  quality  of  the  beer. 

But  the  court  faid,  that  as  this  was  only  a  regulation  of 
trade,  of  which  the  city  was  the  beft  judge  ;  it  was  enough, 
that  it  did  not  appear  unreafonable  in  itfelf.  And  that  within 
the  reafon  on  which  many  of  the  city  by-laws  had  been  held 
good,  they  were  warranted  in  granting  a  procedendo. 


French,  qui  tam,  verfus  Wiltfliire. 

AFTER  verdift  for  the   plaintiff  for  500/.  penalty  for  3  G.  2.  c.  25. 
keeping  a  Pharo  table,  it  was  moved  in  arreft  of  judg-  fj^cVthc 'i?* 
mcnt,    that  the  venire  was    de   corpore  cotnitatus^    whereas  ac-  ^a  the  -tc/i.vV 
tions  upon  penal  ftatutes  are  excepted  in  the  adt  for  amend-  /^^-wi  muil  be 
ment  ot  the  law.     But  the  court  held,  that  fince  the  jury  '^&  t^Jfr^^rJ^'. 
3  Geo.  2.  f.  25.    the  fticriff  could   return   no  other  than  t}ic  tions  exc';^tci 
l^eneral  panncJ,  and  therefore  the  provifo  was  virtually  repeal-  ^>'  ■^-*'  ^^^  ^'^^ 
cd  :  or  H  not,  yet  the  5  (jeo,  i.  c,  13.  had  cufcd  this,  cither  ^^^  i^^^., 
as  a  defect  in  form  or  lubftance.      And   aftions  of  debt   are  AnJrew^  67. 
not  within  the  provifo  in  the  laft  mentioned  act.  ?;  ^v  ^'  * " 

*  .  I?ut  fee  novr 

ilAl.  24  Ceo.  2. 

c.  i«.  r.  3. 
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Berringtoii  verfus  Parkhurft  ct  al'. 

There  mud  be  TT  JPON  a  trial  at  bar  in  ejeament  on  the  demife  of  JJm 
to  avoid  a^fin7  V-/  ^ornur^  Efqj  for  a  manor  and  lands  in  Bucks^  a  (pecial 
and  the  demife  verdt(5t  upon  the  family  fettlement  was  found  ;  but  as  neither 
cannot  be  laid  ^^  King's  Bcnch  nor  Houfe  of  Lords  gave  any  opinion  upon 
the  cnt^ry.  ^  ^^^  ^^^  P^rt  of  the  cafc,  it  is  unnepeflary  to  ftatc  the  fame, 

Andrews  115. 

2*Kd  ^8^0  -^^  ^^  ^^  point  on  which  the  judgment  was  given,  it  wii 

a  Barnard'. k.B.  fliortly  thus-  The  defendants  (as  difleifors  for  argument  lake) 
»*7-  levied  a  fine  in  1730.     To  avoid  this  the  lefTor  of  the  pladn- 

s!  p.'  "'  "**'  ^ff  made  an  aftual  entry  on  6th  January  1731,  and  in  Wmj 
Caf.  temp.  term  after  brought  his  ejedlment,  and  laid  the  demile  i  Oih^ 
Hardw.  162.       btr  117,1^  which  was  three  months  before  the  a£lual  cntnr. 

Tru  at  Ni.  Pn.  /  J    »  / 
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And  it  was  infifted  on  for  the  defendants,  i.  That  an  ac- 
tual fsntry  was  necefTary  to  avoid  the  fine.  And,  2.  That  the 
demife  could  not  be  laid  before  th«  leflbr  had  regained  the 
poflefTion  by  the  a£lual  entry. 

As  to  the  firft  of  thcfe,  it  was  argued  for  the  plaintiff,  that 
the  4  i/.  7.  c.  24.  was  in  the  disjun(9:ive,yi  as  the  claim  is  pur^* 
jucd  by  a^ion  or  lawful  cntry^  and  that  therefore  the  ejedtment 
is  fulHcient,  if  the  adual  entry  was  out  of  the  cafe. 

And  as  to  the  fccond  it  was  argued,  that  upon  the  entry 
the  leflbr's  cftate  was  re-vefted,  and  he  might  maintain  trpf-    I 
pafs  for  an  aft  done  during  the  difleifin.     And  unlefs  he  was 
allowed  to  lay  his  demife  backwards,  he  could  never  recover 
the  mejne  profits. 

To  which  it  was  replied,  i.  That  ejeftments  were  not  in 
ufe  at  the  time  of  making  the  ftatute,  and  real  aftions  only* 
were  intended :  and  if  ejcftments  would  do,  all  the  queftions 
'  that  have  been  made  about  aftual  entries  muft  have  fallen  to 
the  ground,  by  the  anfwer,  that  an  ejeftment  was  a  fuit  that 
came  within  the  alternative,  thofe  queftions  having  all  rifen  in 
ejectments.  l  Saund.  319.  i  Fent.  42.  I  Mod.  10.  Q,  KA. 
555.  Skin.  423.'  And  Hit.  2  ^nn.  1703.  30th  of  yanuarfj 
at  a  meeting  of  all  the  Judges  (except  Price)  it  was  refolved,  * 
that  in  the  cafe  of  a  fine,  there  muft  be  aa  adlual  ^ntry  within 
five  years,  and  that  the  confefTion  of  an  entry  to  deliver  a  leafe 
in  ejeclment  fhall  not  operate  to  avoid  a  fine.  And  the  aft 
for  amendment  of  the  law,  which  fays,  the  claim  or  entry 
fhall  be  of  no  eftcft  •  to  avoid  a  fine,  unlefs  an  aftion  is  com- 
menced within  a  year  after  ^  fhcws  it  muft  be  an  aftual  entry 

t« 
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to  be  profecuted  with  an  aftion,  and  that  the  a<5tion  is  not  fuch 
an  entry  as  is  required. 

And  as  to  the  fecond  point,  it  was  obferved,  that  the  conftant 
dodrine  has  always  been,  that  one  out  of  poflcfHon  cannot 
matke  a  leafe  -,  and  therefore  in  verdi6ls  it  is  always  found  that 
the  leflbr  entered  and  was  feifcd  prout  Ux  pojlulat.  That  here 
was  a  time  when  certainly  the  leafe  was  void,  t^/z.  from  the 
making  to  the  entry ;  ana  the  queftion  in  ejectment  always  is, 
ifidiether  the  leflbr  could  then  make  the  leafe  ;  and  he  is  non- 
fuited  if  he  lays  the  demifc  before  his  title  accrued  :  that  fup- 
pofing  this  may  afFe6l  him  as  to  the  mefne  profits  ;  it  is  his  own 
lacbes^  and  the  owner  isfuppofed  to  live  upon  them  all  the  while. 

And  upon  this  point  the  King's  Bench  gave  judgment  for 
the  4cfendants.  And  on  error  in  Parliament,  the  Judges  were 
all  ordered  to  attend,  when,  after  two  days  argument  at  the 
b&r,  two  queftions  were  put  to  the  Judges.  i.  Whether 
an  aAual  entry  was  neceflfary  to  avoid  the  fine.  To  which 
diey  all  anfwered,  that  it  was.  2.  Whether  the  demife  being 
laid  before  the  time  of  the  firft  entry,  this  ejedlment  could  be 
maintained.  To  which  they  anfwered.  It  could  not.  So 
without  putting  any  queftion  upon  the  merits,  the  juJgment 
was  affirmed  with  xo/.  cofts. 


Collins  verfus  Butler.     At  Guildhall. 

A  Note   was  payable  27th  December   1732.     The  drawer  There  muft  he 
fliut  up  his  houfc,  and  went  away  the  November  before.  drlX'Sh,'. 
And  the  queftion  was,  whether  in  general  a  demand  upon  the  dorforcan  be 
drawer  is  neceflary  before  the  indorfor  can  be  charged  j  and  if  ^ ^^rgci. 
it  was,  \rfiether  in  this  cafe  the  plaintiff  had  (hewn  fufficient,  J.^l^**/'^''^'^' 

in  proving  the  (hutting  up  the  houfe.  s-r  2  'but.  Rep. 

669. 

As  to  the  firft  the  Chief  Juftice  ruled,  that  a  demand  on  the 
drawer  was  neceflary,  as  was  determined  in  C,  B.  Pafcht 
^Geo.  2.  on  great  debate.  And  in  this  particular  cafe,  he 
held  the  plaintiff  had  not  gone  far  enoi^gh,  but  ought  to  fticw, 
that  he  had  inquired  after  the  drawer,  or  attempted  to  find 
him  out. 
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II  Gcorgii  2  Regis.     In  B.  R* 

Sir  William  Lee,  Knt.  Chief  Jujlice^ 
Sir  Francis  Page,  Knt^ 

Sir  Edmund  Probyn,  Knt. 
Sir  William  Chappie,  Knt. 
Dudley  Ryder,  Ef^i  Attorney  General. 
John  Strange,  Efq-,  Solicitor  General. 


Dominus  Rex  vcrfus  Bainton. 

Wlutindift-  \     N  indiftment    at   the  quartcr-feffions  for   perjury  at 

ment  is  quaA,       /"\     common  law,  was  quafhed  for  want  of  jurlfdidion ; 

^    -^  and  faid  to  h^ve  been  done  fo  before  about  three  years 

ago.   Rex  V.  JVeflinefs. 


Dominus  Rex  verftn  Harwood. 

Praftice.  'TT^  ^  ^  defendant  being  a  juftice  of  peace,  was  convided 

Andr.  15a.  f^     on  an  information,  for  a  conviftion  by  him  made  of  an 

alchoufe-keeper,  who  wa$  nevef  fummoned  or  heard.  And 
Sir  Thomas  Ahney  moved  it  as  of  courfe,  to  difpenfe  with  his 
appearance.  This  was  oppofcd,  unlefs  there  was  fome  rcafon 
given,  or  affidavit  made.  And  upon  debate  the  court  refolved, 
it  was  not  of  courfe,  and  the  defendant  afterwards  appeared 
in  perfon. 


Hooper 
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Hooper  verfus  Shepherd. 

ERROR  of  a  judgment  in  C  i?.  in  debt  upon  a  charter-  Debt  lies  on  a 
party,  whereby  the  defendant  was  to  pay  fifty  guineas  ^^rr  ^"^»  -"'i^i  the 
month.  And  the  plaintifF  Hates  that  652  A  10  j.  was  due  for  {"v^iTa^fo  the 
the  whole,  152/.  10  i.  whereof  he  had  received,  and  the  re-  whole  a;.mana. 
mainder  was  500/.  fur  which  the  action  was  brought.  The 
defendant  pleaded,  that  he  had  paid  at  the  rate  of  fiftv  guineas 
^rr  month  for  all  the  time  the  fhip  was  in  his  fervice  :  and 
ifltie  being  taken,  that  he  did  not ;  the  jury  find,  that  357  /.  1 1  j. 
remained  unpaid,  but  fay  nothing  as  to  the  reft  of  the  500  /. 

It  was  firft  objedted,  that  covenant,  and  not  debt,  was  tlie 
proper  aftion :  but  this  was  got  over,  it  being  founded  upon  a 
deed,  in  which  cafe  debt  will  lie,  according  to  i  Roll,  Ahr, 
591.  Cro,  EUz,  561,  758.  I  RolL  Abr,  597.  Sti,  31. 
3  Lev.  429. 

But  then  it  was  objefted,  that  this  was  an  imperfect  verdi<5l, 
the  jury  not  having  anfwered  to  all  they  were  charged  with  ; 
according  to  Co,  Lift.  227.  a.  1  Roll.  Mr,  802-  />/.  5.  Cro, 
Jac.  31,  113.  3  Lev,  55.  Mr.  Solicitor  would  have  fup- 
ported  this  by  obferving  that  this  v/as  a  fpccial  ifluc,  the  fub- 
ftance  whereof  was,  how  long  the  plaintifF  was  unpaid  for,  and 
therefore  differs  from  the  general  illUcof  nil  dehct^  where  he  ad- 
mitted thejury  muft  anfwer  to  the  whole,  elfe  the  defendant  mijjht 
be  called  upon  again  :  but  here  there  was  no  fuch  danger,  this 
being  a  determination  of  what  is  due  upon  the  foot  of  all  the 
time  in  the  charter-party,  and  confequently  ends  all  the  quef- 
tion  in  difpute  between  the  parties,  and  no  new  action  can  be 
brought  for  any  of  the  time :  and  wherever  the  fubflance  of 
the  ilFue  is  found,  it  is  fufficient.  Co,  Litt,  227.  a.  7\'ku 
148.     9  Co,  67,  112. 

But  the  court  held  this    cafe  was  not  thereby  diftinguifhed 
from  the  general  rule,  and  therefore  reverfed  the  judgment. 


Chapman  verfus  Maddifon. 


ex- 


A     Latitat  was  offered  to  the  proper  officer  of  the  Bifliop  of  ^.  j^.  „,;j, 
Durham^,  and  a  demand  made  upon  him  to  ill'uc  the  ufuaJ  v^a  a  «ctum  of 
mandate  for  an  execution  of  the  procefs.     The  officer  rcfufed  » ^'^'^''♦'' f"  £>*"•• 
to  receive  it,  upon  pretence  that  the  procefs  of  B.R.  would  Andrc^-s  191. 
not  run  in  the  county  palatine.     And  upon  motion  againft  him  J>'  t«  s.  p. 
for  an  attachment,  a  long  argument  wits  made  by  the  Biftiop's 

4  A  4  counfel. 
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Counfel,  to  fhew  the  antiquity  and  dignity  of  counties  pala* 
tine,  and  that  no  procefs  will  run  there,  but  from  the  Exr 
chequer,  which  is  confidered  as  a  prerogative  fuit.  But  tbe 
court  on  comdderation  declared,  that  whatever  might  be  the 
cafe,  when  the  queftion  came  properly  before  them  upoa  x 
claim  of  conufance,  or  plea  to  the  jurifdidlion  ;  yet  they  would 
never  endure,  tliat  the  officer  (hould  refufe  to  receive  their 
procefs,  Tliey  cited  Lee  v.  RanjoTne<,  Mich^  9  Geo.  2-  ^erc 
to  a  latitat  into  the  county  palatine  of  Lancajier^  it  was  returned, 
that  the  writ  lay  not ;  and  the  court  quaflied  the  return,  as 
not  being  a  proper  way  of  bringing  the  point  in  queftion. 
They  faid  the  true  meaning  of  the  expreflion  Breve  DomzMi 
Regis  non  cur r it  is,  that  the  court  cannot  write  directly  to  the 
fherifF,  as  they  do  in  other  cafes.  In  this  cafe  the  rule  for  ai\. 
attachment  was  made  abfolute. 


Otway  verfus  Ram  fey. 

D;bt  Ilea  not  in  'TT^  HE  great  queftion  in  this  cafe  (which  came  from  Ireland) 
Inland  on  a  J[^  ^2i5^  whether  debt  would  lie  there  upon  a  judgment  in 
£/r|.W.  "*  B.R*  in  England,  And  after  t;wo  folemn  arguments,  upon 
14.  vin.  Abr.  which  the  court  ftrongly  inclined  that  it  wpuld  not,  a  third 
^6q*  *"|"^''^*'     argument  was  appointed.     But  the  plaintiff  in  error,  who  was 

plaintiff  and  had  judgment  againft  him  bclowj  declining  any 
further  argument ;  the  judgment  in  Ireland  was  affirmed,  with^ 
out  any  opinion  delivered  by  the  court,  further  than  what  wz$ 
faid  upon  breaking  the  cafe  at  the  former  arguments. 


Dominus  Rex  verfus  Lille. 


fwearing  T  TPON   an  information  in  nature  of  a  quo  warranto  for 
aaing       y^    ^hg  office  of  mayor  of  Chrijl-churchy  the  defendant's  title 


A  bare 
in  and 

man  an  officer*  depended  upon  two  qucftions,  on  which  a  fpecial  verdid  was 
dcfaaoynndnn'  found.  I.  Whether  one  GoldwyeryV/ho  prcddcd  at  the  ele£Hon 
fome^orm  of  °^  ^^  defendant  was  a  mayor  defa^o.  And,  2.  If  he  was^ 
eieftion  he  is  a  whether  the  prefiding  of  a  mayor  defa^o  in  this  cafe  was  fuf- 
mere  ufurpcr.     flcientto  mdke  a  title  in  the  defendant  againft  the  crown. 

Andrews  163. 

t  Barnard. K..B.  r   n         •  /-  r» 

193.  As  to  the  firft  point,  the  fact  as  found  was,  that   Gokhuyef. 

Sec  Id.  264.       ^as  never  elected  mayor,  or  ever  had  any  lawful  right  or  title 

tp  the  office ;  but  that  under  colour  of  being  elected,  he  was 
in  fact  prefented  and  fworn  at  a  court-leet,  and  afted  all  the 
year,  though  an  information  was  depending  againft  him,  in 
which  after  the  year  there  was  a  judgment  oi  oujler  \  but  it  did 
not  appear  there  was  any  rightful  mayor  at  the  fame  time. 

^  And 
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And  upon  this  ftate  of  the  cafe  the  court  were  all  of  opinion, 
that  GoUwyer  muft  be  taken  to  have  been  a  mere  ufurper,  and 
that  in  order  to  conftitute  a  man  an  officer  defaRo^  there  muft 
be  at  leaft  the  form  of  an  election,  though  that  upon  legal  ob-* 
iedlions  may  afterwards  fidl  to  the  ground. 

The  other  point  was  left  undetermined,  as  not  being  ne-  See4B«r.  Rep, 
cellary  to  deliver  any  opinion  upon,  as  it  was  not  pretended  ^'35* 
that  the  prefiding  of  a  mere  ufurper  would  do,  and  the  court 
had  determined  Goldiuyer  was  no  more.  But  they  ftrongly 
inclined,  that  the  prefence  of  a  mayor  defaSio  recently  profe- 
cuted,  and  againft  whom  judgment  of  oufter  had  been  obtained^ 
would  not  be  fufficient  to  authenticate  the  defendant's  dedion^ 
Thp  court  gave  judgment  for  t)ie  King. 


Trinity 
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B„"r«";c'"         *iiGeorgu    2  Regis.     In  B.  R. 

120.  pi.  38. 


Sir  William  Lee,  Knt.  CAief  Jujiice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyi 

Sir  William  Chappie^ 

Dudley  Ryder,  JE^;    Attorney  General. 

John  Strange,  JE/y;  Solicitor  General. 


int.  1 

n,  Knt.         Vjujiices. 
lie,  Knt.       J 


Dominus  Rex  verjus  Wykes  et  al'. 

Examination  of  y  T  was  held,  that  though  the  complaint  of  a  pauperis  fet- 
b/by^boththc  I  ^'^"S  may  bc  to  one  juftice,  yet  die  examination  ought  to 
jufticcs.  be   by  two,    and  thofe  that  fign  the  order  of  removal. 

Andr.isS.  SalL  ^%%. 


Andrews  verfus  Fulham. 


What  ar*-  words  T  N  ejeflment  on  the  demife  of  Edward  Jones'^  Efq;  a  cafe  was 
of  condition  and    I    ^^^^^  f^^.  ^|^g  opinion  of  thc  court. 

whatoJ  l:miU-      -*•  * 

tion.  2  £q.  Abr. 

294.  pi.  24.  That  Robert  TFaith  being  poflcficd  of  Icafehold  mefuages  in 

S.V.Win.  '  London^  by  his  will  in  1686  devifcd  thc  fame  to  his  wife  for  life, 
Abr.  103.  pi.  and  after  her  deceafe  to  fuch  child  as  fhe  is  now  fuppofed  to 
53'  be  enjeint  of,  and  to  the  heirs  of  fuch  child  for  ever  ;    provided 

that  if  fuch  child  as  {hall  happen  to  be  born  fhall  die  before 
twenty-one,  having  no  ilTue,  the  reverfion  of  one  third  (hall 
go  to  my  wife  and  her  heirs,  one  third  to  my  fxdcv  Elizabeth 
and  her  heirs,  and  the  remaining  third  to  my  fitter  yfnne 
and  her  heirs.  And  of  this  will  he  made  his  wife  executrix, 
and     foon    after    died,    his   wife    not    being  enfeint.      That 

flic 
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{he  aflcnted  to  the  will,  and  married  the  father  of  the '  leflbr, 
vrho  adminiftered  to  her.  And  the  defendants  claim  one  third 
under  Anne  the  fitter  of  the  devifor. 

After  two  arguments  the  Chief  Juftice  delivered  the  opinion 
of  the  court.  That  though  formerly  it  was  doubted,  whether 
a  devife  to  an  infant  en  ventre  fa  mere  was  good  j  yet  it  is 
now  clear,  that  where  it  is  per  verba  de  fuiuroy  it  will  take  ef- 
feft.  Salk,  229.  Godolph.  386.  The  words  therefore  would 
have  been  fufficient,  had  any  perfon  come  in  being  capable  of 
taking.  But  the  objection  is,  that  no  fuch  perfon  ever  exift- 
cd,  and  confequcntly  thofc  who  claim  in  remainder  on  the 
dying  of  fuch  perfon  under  21,  and  without  iffue,  can  never 
enjoy  the  eftate. 

Now  in  anfwer  to  this,  it  is  obfervable,  that  it  is  no  unufual 
thing  for  words  of  condition  to  be  taken  as  words  of  limitation, 
I  Ven.  2C2-  5^'''^-  570*  where  there  is  a  remainder  over. 
Taking  it  therefore  as  a  limitation,  it  muft  either  happen,  or 
become  impofilble.  It  never  did  happen  j  and  therefore  the 
queftion  is,  whether  the  limitation  over  of  the  term  be  fo  re- 
mote, as  not  to  be  allowed.  And  wp  are  all  of  opinion  it  is 
not  too  remote. 

For  this  purpofe  the  cafe  of  Majfenhurgh  y.  Ajh  is  ftrong  in  i  Vcrn.  254, 
point,  and  fo  \%  Martin  v.  Long^  2  Vem,  151.     Abr,  Eq.  192.  a°Chan.  Rep. 
And  this  is  agreeable  to  the  cafe  of  Scattergood  v.  Edgcy  where  275. 
the  remainder  over  on  refufing  to  take  the  name  of  Edge^  was  Salk.  a»9. 
held  a  limitation,  and  not  a  condition.     The  devife  to  the 
expefted  fon  of  Catharine  is  void,  as  if  no  fuch  claufe  in  the 
will,  according  to  Mo,  487.     And  we  are  the  more  confirm- 
ed in  this  opinion  by  my  Lord  Harcourfs  decifion  in  the  cafe 
of  Wejlcombe  v.   Jones^  where,  upon  the  very  claufe   now  in  Andrews  »7t, 
queftion,  he  determined  that  the  devife  over  in   thirds  was 

good- 

The  defendant  therefore    muft    have    the  pojieay   and    the 
plaintiff  pay  the  cofts  of  a  nonfuit. 

N.B.  Mich.  19  Geo.  2.  Gulliver  v.  Wicket,  the  fame 
quejUon  was  determined  with  regard  to  fee-fimple  lands,  and 
held  on  a  fpecial  refolution  to  he  a  good  remainder  in  thirds,  by 
the  King^s  Bench  ;  though  the  Common  Pleas  had  been  of 
another  opinion  on  a  cafe  made  before  Eyre  C  7-  ond  ruled 
by  Willcs  C.  J.  apd  Parker. 


Smalley 
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Smallcy  verfus  Kerfoot  et  ux'. 

Jn  ttjum  fuum  HT^  RES  PASS  againft  baron  and  feme  for  entering  the 
prepriumcon-ver-    j^     plaintiflPs  houfc,  and  taking  his  goods,  and  converting 

i^Trcfpaftl.*"  ^^^^  ^o  ^^^'^^  ^wn  ufe.  And  after  i  vcrdid  for  the  plaintiff, 
gainft  baron  and  and  general  damages,  it  was  moved  in  arreft  of  judgment,  that 
^me.  the  feme  could  not  convert  to  her   own  ufe  j  znd  Salk.  xi4« 

$.V,'at'u«e,   ^^^  cited,  where  in  trover  it  was  held  ill. 

But  upon  confideration  the  Chief  Juftice  delivered  die  rtCo* 
lution  of  the  court,  that  this  being  trefpafs,  it  was  well  enough  2 
for  the  converfion  here  is  not  the  git  of  the  a6lion,  as  it  is  in 
trover,  this  a£lion  being  maintainable  for  entering  the  houfe 
and  taking  the  goods  :  and  we  muft  take  it,  the  damages  were 
given  only  for  that,  as  where  words  are  joined  that  are  not 
aftionablc,  (10  C57.  OJbom's  cafe)  the  court  intends,  they  were 
only  added  to  fhew  the  malice  of  the  party  :  and  it  is  the  (ame 
in  trover,  where  part  is  ill  defer ibed,  we  will  not  intend  da- 
mages were  given  for  that.     Cro.  Jac.  665. 

Agreeable  to  this  is  the  cafe  in  Sali.  119.  where  the  wife 
joined  in  a  battery  oh  her,  per  quod  the  hulband's  bufinefs  re- 
mained undone  :  and  in  a  manufcript  report  I  have  feen  of 
that  cafe,  Holt  C.  J.  fays,  I  will  not  intend  the  Judge  fuffer- 
ed  that  to  be  given  in  evidence. 

In  the  prefent  cafe  therefore  the  plaintiff  muft  have  judgi 
ment. 


Hall  verfus  Hill  et  ux'  adminiftratr'.     At  Guildhall. 

Wife'i  owning    T  N  an  aftion  for  wages  earned  by  the  plaintiff's  wife  of  the 
receipt  of  mo-     I    defendant's  inteftate,    the  Chief  Juftice  would  not   allow 

ney  no  evidence    ,.rt  i  '  r  it  •  •  '  i 

againft  the  huf-  the  Wife  s  owning  the  receipt  of  20/.  to  be  given  m  evidence 
band.  agaiuft  the  huft)and. 


Contempt. 
Andrews  275. 
$.  C.  S.  P. 


Cole  veffus  Hawkins, 

■ 

A  Copy  of  a  bill  of  Middlefex  was  fcrved  on  the  defendant, 
whilft  he  was  attending  the  fittings,  in  a  caufe  wherein 
he  was  defendant.  And  upon  motion  againft  the  attorney  for 
a  contempt,  it  was  contended  to  be  right,  becaufe  it  was  not 
an  arreft,  which  reftrained  him  of  his  liberty.  But  the  court 
faid,  that  the  privilege  was  defigned  as  well  to  prevent  any 
interruption  of  the  bulinefs  of  the  court,  and  it  was  equally  a 

contempt. 
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contempt.     And  they  would  have  committed  the  attorney,  if 
he  had  not  confented  to  waive  the  proceedings,  and  pay  cofts. 

Deminus  Rex  verfus  Frederick  and  Tracy. 

THE  defendants  were  indifted  for  a  joint  affault.     And  at  The  wife  of  one 
the  trial  in  MddUfex,  it  was  infiftcd  to  examine  the  wife  Jlot'bSTl'STcft 
^rf*  the  defendant  Tracy  %s  a  witnefs  for  the  other  defendant:  for  the  other  on 
but  there  having  been  material  evidence  given  againft  the  huf-  «"  indjamcnt 
bandy  and  it  being  a  joint  trefpafs,  and  impoffible  to  feparate  **** 
the  cafes  of  the  two  defendants  in  the  account  to  be  given  of 
the  tranfa£lion  ;   the  Chief  Juftice  refufed  to  let  her  be  exa- 
mined. 


T 


Webb  v^ryj/x  Turner. 

HE   declaration  was  of  Michaelmas  term,  of  an  aflault  Whatcojnetmi- 

on  the  i8th  of  O^ober^  and  an  imprifonment  from  thence  ^^rz^ciiicet  ihail 

for  25  weeks.  And  after  a  verdict  for  the  plaintiiF,  it  was  Ante*  9*'^ 
moved  in  arreft  of  judgment,  that  the  a£iion  was  brought  too  Andr.  250. 
foon,  and  it  appeared  damages  had  been  given  for  an  imprifon- 
ment long  after  the  action  was  depending.  And  2  Saund. 
169.  Salk.  662.  5  Mod.  286.  Cro.  Jac.  618.  I  Fen.  103. 
Hob.  189.  Carth.  386.  3  Lev.  246.  were  cited  in  fupport  of 
the  objection. 

But  for  the  plaintiff  it  was  argued,  that  the  ccntinuando  in 
diis  cafe  was  laid  under  a  fcilicety^  and  therefore  according  to 
M.  22.  Hardr.  4.  and  Hob.  171,  284.  it  will  not  vitiate 
what  is  properly  laid  in  time  :  and  that  this  differs  from  all 
the  cafes  where  the  time  is  affirmatively  laid.  Befides,  it  is 
laid,  that  he  did  imprifon  the  plaintifl',  and  therefore  rcfpeiSts  a 
time  pail,  and  as  to  that  only  the  evidence  could  be  applied* 

And  of  this  opinion  was  the  court,  and  the  plaintiff  had 
judgment. 

Rice  verfus  Oatficld. 

ERROR  of  a  judgment  in  B.  R.  in  Ireland  in  an  ejecl-  A  coniriaion  !• 
ment  there  brought  on  the  demife  of  Mary  Rice.  .  Upon  "^l^^^fl^^l 
Not  guilty  pleaded,  there   is  a  verdidt,  and  judgment  for  the  vireofland&bya 
plaintiff,  and  a  bill  of  exceptions  was  fcaled,  wherein  it  is  flated,  papiftin  inUrd. 
that  the  plaintiff  made  title  under    Sir  Stephen  Rice^  who  was    "  r«aa»»»35* 
feiicd  in  fee,  and  died  a  papifl  in  February  1715,  leaving  three  ,1  Vm.  Abr.' 
popi(h   fons,    Edward^  James^   and   Thomas :  that    Edtvard  in  '^<^^*  y^  i»- 
jfanuafy  17 16  renounced  the  errors  of  the   church  ol  Rc?ney 

aiid 
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and  conformed  as  by  law  required,  and  died  in  1720,  leaving 
ifluc  the  Icffor  of  the  plaintiff.  That  in  oppofition  to  this  the 
defendant  gave  in  evidence  that  Edward  in  1720  devifcd  the 
prcmifl'es  to  one  under  whom  the  defendant  claimed.  To 
encounter  which,  the  plaintiff  indfled  that  Edward  died  a  papift, 
and  confcquently  was  by  the  law  in  Ireland  difabled  to  devife : 
and  this  was  offered  to  be  proved  by  witncffes,  which  was 
oppofed  by  the  defendant,  who  infiffed  that  the  plaintiff  Ihould 
produce  fome  record  of  the  convi6tion  o{  Edward:  notwith- 
iianding  which  the  Judges  admitted  the  evidence,  and  the  jury 
found  for  the  plaintiff. 

And  now  it  was  argued  on  the  behalf  of  the  defendant, 
I.  That  the  plaintiff  co'.ild  not  be  allowed  to  contradid  bis 
former  evidence  ;  or  2.  If  he  could,  yet  parol  proof  of  the  apo- 
ftacy  was  not  fufficient. 

To  the  firft  of  thefe  it  was  anfwered,  that  here  is  no  con- 
tradidlion  ;  he  might  conform  in  17 16,  which  is,  all  the  plain- 
tiff fliewed  at  firff,  and  relapfe  in  1720,  which  is  the  latter 
proof  produced.  But  if  there  was  any  contradiction,  it  is  no 
objeftion,  for  in  the  cafe  oi  Pike  v.  Badmcring  on  a  trial  at  bar 
in  B.  R.  in  Lord  C.  J.  Pratt*s  time,  where  the  three  fub- 
fcrlbing  witneffcs  to  a  will  were  called  and  denied  their  hands, 
the  court  admitted  the  plaintiff  to  contradift  that  evidence  i 
and  he  fupportcd  the  will  againft  fuch  teftimony. 

As  to  the  fecond  point  it  was  anfwered,  that  the  ftatutes 
2  or  8  Annae  in  Ireland  do  neither  of  them  require  a  conviction: 
and  it  would  be  abfurd  if  they  did,  for  a  man  cannot  be  con- 
vicScd  after  his  death,  and  any  convidlion  before  cannot  prove 
he  died  a  papilf,  which  is  the  circumftance  inducing  the  dif- 
ability  :  and  as  this  is  a  mere  matter  of  fa6t,  it  may  be  proved 
by  witneffes,  as  all  other  facls  are. 

Bcfidcs,  it  was  faid  to  be  a  point  determined  in  the  Houfe 
of  Lords  here,  2  February  1729.  Rofs  v.  Clofe.  The  appel- 
lants claimed  as  purchafcrs  under  Sir  George  Maxwell:  the 
rclpondcnts  infiftcd  he  was  a  papift,  and  could  not  difpofe  :  in 
arifwer  to  which  the  appellants  in  filled  he  was  never  coiT- 
viCied :  but  the  court  and  the  Lords  were  of  opinion,  that  a 
conviction  was  not  ncccflary,  to  avoid  any  voluntary  difpo- 
fition  ;  though  to  fubje(5t  a  papiit  to  the  penalties  impofed  by 
the  aCt  for  a  rclapfe,  it  might. 

And  upon  the  authority  of  this  cafe  and  the  reafon  of  the 
thing,  the  court  here  were  all  of  opinion,  that  the  parol  evi- 
dence was  well  received  \  and  aliirmed  the  judgment. 

Dominus 


Trinity  Term  ii  Geo.  2.  1095 


Dominus  Rex  verfus  Solgard. 

THE  defendant  being  captain  of  a  man  of  war  in  commif-  Where  a  man 
fion,  and  lying  within  the  harbour  oi  Portfmouth  and  the  ofw^ris/n/Vj 
liberties  of  the  borough,  had  a  failor  who  hanged  himfelf  on  Un^"coroter '*"* 
board;  and  the  coroner  of  Portfmouth^  having  impannclcd  a  miy  go  aboard. 
jury,  went  to  the  fhip  with  his  jury  to  view  the  body ;  but  was  ^^"^^^  *3'- 
refufed  admittance  by  the  defendant,    who  offered  to  fend  the 
body  to  them  on  fhorc. 

For  this  I  moved  for  an  information,  infifting  that  as  this 
was  not  a  death  fuper  altum  mare^  the  land  coroner  had  the  ju- 
rifdiiSlion  ;  and  vouched  4  /«/?.  141.  Ow.  122.  Mo,  892. 
the  ftatute  4  £.  i.  de  officio  coronatoris,  H.  P.  C.  ini,  FUta^ 
fih.  I.  c.  25.  BraJf,  121.  33  H,  8.  c  12.  and  ArticuH fupcr 
chartasj  and  2  HaU\  Hijl.  P,  C.  16,  54. 

On  the  other  fide  it  was  infifted  for  the  Admiralty,  that  they 
had  a  coroner  of  their  own  ;  and  it  might  be  of  ill  confequence, 
to  admit  fo  many  perfons  on  board  a  man  of  war.  But  the 
court  took  notice,  they  did  not  pretend  their  coroner  ever  took 
inquidtions,  fo  it  was  contending  that  none  fhould  be  taken. 
And  though  there  have  been  variety  of  opinions  as  to  the  Ad- 
mirlty  jurifdidtion,  yet  it  was  never  carried  farther  than  a  pre- 
tence to  a  concurrent  jurifdiclion  :  and  when  an  officer  is  ready 
to  do  his  duty,  and  is  oppofed  without  the  duty  being  done  ;  the 
3ublice  julUce  is  concerned,  and  there  ought  to  be  an  informa- 
tion. 


Cartel  and  Carter. 

UPON  error  from  Ireland  on  a  long  fpccial  verdi<S  in  an  lmp?>rt  of  the 
information  in  the  nature  of  a  quo  warranto^  the  conllitu-  )^!^^  qujmf.u^ 
:ion  appeared  to  be,  that  the  mayor  of  Cloiwiell  was  to  be  fworii 
jcfbre  his  predeccfi'or  and  the  free  burgefTes,  or  the  major  part 
>f  them  :  that  by  the  verdid^  it  is  ftated,  that  the  defendant  was 
rhofen  per  maximum  numerum  fuffraglorum  of  the  free  burgcfl'es, 
jrcfentcd  per  majorem  partem  of  them,  and  fworn  in  pra^Jhitlu 
^uainplurimorum  liber  or  urn  hurgenfium. 

It  was  agreed,  that  fince  Pender* %  cafe  in  the  Ifoufe  of  Lords,  Ante,  5S2. 
he  judgment  of  oujler  would  be  good,  if  the  fwearing  was  dc- 
edtive  :  and  therefore  I  only  applied  myfclf  to  that,  and  infiflcvl 
hat  qiiamplurlml  only  figiiilied  very  manj  \  and  it  was  the  ftrong- 
r  here,  when  it  was  oppofed  to  the  words  mr.xhnufr}  nurr.tyum 

and 
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and  majorem  partem^  and  it  would  be  dangerous  to  let  them  de-« 
part  from  the  known  exprelEon  to  denote  a  majority, 

Et  per  curiam^  The  proper  interpretation  of  the  word  is  a 
good  many^  and  this  is  too  loofe  an  expreflion,  to  make  a  title  up- 
on againft  the  crown.     So  the  judgment  of  oujter'wzs  affirmed* 


Dominus  Rex  verfus  Gardner. 

The  bare  keep-  'TT^  H  E  defendant  was  convifted  by  a  juftice  of  peace  for 
Ingtgunisno  ^  keeping  a  gun,  contrary  to  5  Ann.  c.  14.  And  it  was 
▼!aion.  "*""  objedled,  that  a  gun  is  not  mentioned  in  that  ftatute,  and 
5  An.  c.  14.  though  there  are  many  things  for  the  bare  keeping  of  \i^ich 
WUf.B.R.  315.  ^  jjian  may  be  convicted  ;  yet  they  are  only  fuch  as  can  only  be 
Andr.  25 5.  ufed  for  deftrudion  of  the  game,  whereas  a  gun  is  neceuaiy 
aSeOVCaf.  385.  for  defenfe  of  a  houfe,  or  for  a  farmer  to  (hoot  crows* 

14  Vin*  Abr*  3. 

E  contra  it  was  faid,  that  a  gun  is  mentioned  in  22  &  23  dr. 
2.  c.  25.  and  confidered  there  as  an  engine ;  and  the  5  Am. 
having  the  general  words  othtr  engines^  (hall  therefore  be  taken 
to  include  a  gun. 

Sed  ptr  curiam^  This  was  made  a  queftion  in  die  cafe  of  the 

0  King  V.  Kingj  Paf,  3  Geo.  but  never  determined.     And  upon 

Sefll-CaC  93.     cbnHderadon  we  are  of  opinion,  that  a  gun  differs  from  nets 

'lie^ie.^*^'     *"^  dogSj  which  can  only  be  kept  for  an  ill  purpofe,  and  diere^ 

aote*.    '  fore  this  convidion  muft  be  quafhed* 


Michaelmas 
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Knt.  1 

)lc,  Knt^       J 


Sir  WiUiam  Lcc,  Knt.  Cbiefjujlice. 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyi 
Sir  William  Chappl 

Dudley  Ryder,  E/q;  Attorney  General.  ,     * 

Jobh  Strange,  Efqi  Solicitor  General.  •     ^ 

• '  -%:' 

•# 
.  Thruftoutv^jr/i/jTroublcfome,  cxdemiifParkcet  ux\ 

•     "  «  -1: 

■•»  ... 

THE  leflbrsof  the  pUwittifF  delivered  three  eje£tinents  in  Coftsnotde- 
e.  B.  and'two  in  B.  R.   for  the  fame  tenemertts,  and  JJJf^^*J/J?^^       '* 
made  the  defendants  att^d  at  five  aflizes,  but  counter-  mtnt%!^  ^^^ 
manded  in  tiine  to  fave  cofts:  I  applied  to  ftay  proceedings  Andr.  297, 29S. 
in  the  laft  ejciftment,  till  cofts  paid  of  the  forrnei-,  on  account  \x,7q!^^''^^^''    * 
.  of  the  vexation.     But  the  court  would  not  do  it,  ina(mucb  as     *     *    ' 
cofts  were  not  demandab]e  by  the  rules  of  the  c6urt.  . 


Mytton  verfus  Cock. 

» 

THE  plaintifF  who  was  owner  of  a  carton^  left  it  in  the  Onabtrcicitv- 
hands  of  the  defendant,  who  Was  an  audioneor,  without  .i"*  *^J"8  *f* 
I  ',  r  '  %  y''         '     r  r     'Another  s  oifto- 

any  particular  agreement  to  take  care  of  it,  or  re-dcliver  it  fafc,  jy  the  iMrraiita 
mnd  without  any  agreement  for  a  reward.     And  in  a  fpecial  » ^omift  rot 
ai£tiofi  upon  the  cafe  for  not  re-dclivcring  it  fafe,  but  fufFer-  p^^jJI,^ Uu^^ 
ing  it  to  be  fpoiled,  it  appeared  upon  the  evidence,  that  the  ScciLiLRaym* 
painting  was  upon  pap-jr  pafted  on  can,vss,  and  that  it  was  kept  9>3*    ,    ^ 
Vol    11     *^        -^  4B  ^i«M^.4»7. 


I  ICO 
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by  tiie  defendant  in  a  room  next  to  a  ftable,  in  which  diere  wii 
a  ufall  that  had  made  it  damp  and  peel.  And  upon  this  evi- 
dence  it  was  left  to  the  jury^  T^ether  this  was  a  groft  negleft. 
And  they  found  for  the  plauntifi^  30  iL  damages. 

And  now  upon  motion  for  a  new  trial,  the  court  agreed,  diat 
in  this  cafe  of  a  fimple  Jepo/kum  without  a  reward  the  law  nufes 
only  a  promiie  not  grofly  to  negle&  or  abuTe  the  depofit :  and 
that  therefore  it  was  left  properly  to  the  jury,  and  there  ought 
to  be  no  new  trial.     Strange  fr9  qun^. 


No  proHikitioa 


Awir.  2Se. 
17  Vin,  Abr« 
591*  tu 


SaUu  3ti. 


* 

A 


Lucas,  3S4. 
CiteA  ia  Andr. 


Frtaice. 


Ixxkejverjus  Dangerfield. 

LIBELiathe  fpiritual  coiirt  for  thefis  words,  ^  Yoa  aie 
a  bawd«*'  And  upon  motion  for  a  prohibition,  Rajm*  1 15. 
3  M^d^  ji^  were  cited,  to  prove  that  an  at^ion  would  lie. 
But  the  court  upon  confidcration  difcharged  the  rule  ;  for  it  b 
not  a  charge  of  keeping  a  bawdy-houfe,  which  is  pnnfflniHc 
as  a  temporal  ofFenfe.  i  Roil.  Akr.  44.  pL  8.  And  an  aAioa 
will  lie  for  thofe  words,  but  for  the  -woxAbaxvd  only  it  will  not, 
that  being  perhaps  no  more  than  a  follicitation  of  chaftity. 
I  Sid*  241.  I  yent.  53.  Salk.  552.  and  Tt/tt.  4  Amuu^  Ki* 
gina  V.  Pearfofiy  who  was  convuSed  at  Hicks* s  Hall  for  being  a 
common  bawd,  and  procuring  men  and  women  to  meet  and  com* 
mit  fornication :  the  court  on  error  reverfed  it,  fince  it  might  onlf 
be  in  a  private  room,  and  be  but  a  folicitation  of  chaftity,  ana 
not  amount  to  the  temporal  oSenfe  of  keeping  a  bawdy-houfe  t9 
the  nufance  of  the  neighbourhood.  And  the  fame  point  m 
this  was  determined  m  B.  R.  HiL  3  Geo.  i.  Savilv.  KirUj* 


Peyton  veffus  Burdus. 

THE  interlocutory  judgment  was  figned  in  Trimty  turn 
1737,  and  in  Auguft  1738,  a  writ  of  inquiry  was  execut- 
ed upon  eight  days  notice ;  which  was  fet  afide  as  inreguhr: 
and  held,  that  where  a  term's  notice  of  trial  is  required,  there 
muft  at  die  (ame  diftancc  of  time  be  the  like  notice  of  executing 
a  writ  of  inquiry. 


Pndice  on 
indiAmeiit  of 

Andr.  137. 


Dominus  Rex  verfus  Haddock. 

THE  defendant  was  indifted  of  a  mayhem.     And  it  being 
laid  as  ufual  fetonicey  the  qucftion  was,  whether  the  de- 
fendant might  be  brought  to  the  bar,  or  whether  his  plea  might 

be 


Midiielittas  T^hn  la  Geo*  s*  nor 

be  delivered  in  the  office  :  and  die  coiiit  held)  that  diere  Was 
no  occafion  of  going  to  the  bar,  it  not  being  neceflary  to  lay 
it  (o  noW)  that  Hie  and  member  is  not  affedted,  though  the 
pradice  has  been  to  draw  the  indidnients  in  the  old  form. 


Clowes  verjiis  Brooke,  an  executor i 


IK  affumpjii  for  a  farrier^s  bill,  the  defendant  {beaded,  that  ^^^t the  yt^ 
the  teftator  was  an  infant :  the  plaintiff  replied,  that  the  [i^'.^YJU^f  ^uL 
demand  was  for  looking  after  his  hoHes,  and  that  the  work  fz^cy'^^umh^ 
was  neceflary  for  the  horfes.   And  on  demurrer  the  court  held,  /^* 
that  the  replication  was  ill ;  for  it  (hould  have  been  only  ft  ^^*  *^^* 

Bneral  replication,  that  it  was  neceflaries  for  the  in&nt,  and 
t  it  to  evidence,  ^ere  the  circumflances  of  his  health  and 
fcrCttne  would  be  confidered  ;  and  though  the  work  might  be 
oecefiary  for  die  horfes,  yet  non  confiat  the  horfes  were  aecef« 
iary  for  the  infant.     Judicium  fro  defmdenti^ 

Dominus  Rex  wrjia  Bryan. 

TH£  ddTendant  was  convided  on  the  gin  a6t ;  and  an  9  Ok  s.  c  S31. 
exception  was  taken,  that  there  was  no  averment,  that  ^  ^^^  ?5* 
it  was  not  fold  to  be  ufed  in  medicine :  and  the  cafes  on  the  need  noTbc^ 
game  2A  were  mentioned,  where  in  conviflions  it  is  necefTary  takcnn^ce of 
lo  exclude  all  the  qualificatjons  for  killing  game.  AiirTS2?^ 

Strange  r^irfr^  infilled,  that  the  reafon  of  that  was,  becaufe 
diofe  were  in  the  enafibing  claufe,  whereas  this  about  medi- 
cine comes  in  by  way  of  provifo,  and  is  by  way  of  defeiife  to 
be  Ihewn  on  'the  defendant's  part.     And  for  that  porpofe  he 
cited  Mich,  ii  Geo.  I.  Rex  v.  Theed\  where  in  a  convidiion  Ante,  6o9. 
for  obftru£ling  an  cxcifc-officer  on  8  Ann,  c.  9.  it  was  objeft-  8  An.  c  9, 
•d,  that  it  not  being  averred  to  be  in  the  day,  it  fhould  have 
been  (hewn,  that  there  was  a  conftable  prefcnt,  which  is  made 
neceflary  in  the  night;  but  held  well ;  and  its  being  in  the  t  Keb.20. 
night,  fnould  have  been  fhewn  on  defendant's  part,  '  ^*'  »^» 

Et  per  curiam^  This  is  brought  within  the  general  enafting 
daitfe :  and  the  true  diftindtion  is,  where  thu  extenuation 
comes  in  by  way  of  provifo,  or  exception.  The  conviction 
waa  confirmed. 


4  C  2  Smith 


i 
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Smith  verfus  Dudley. 


11  &  II w. 3.  "OY    II   y  12  /F.  3.  c.  9.  flicriffs  are  not  to  take  fpeeial 
''%  iJ  bail   in   If^ales^    or    counties   palatine,   on  procefs    from 

Pridice,  as  Lt    JVeJlminJler-hally  unlcfs  a  debt  of  20/.  is  iworn  to.       In  this 


fpcciai  bail  in    calc  fpecial  bail  was  taken  for   12/.  upon  procefs  into  Lm^ 

tbc"^"^*  ^^*'  ^^fii^^ '  *"^  "P^*^  *  motion  for  common  bail,  it  was  infiAp^ 
that  the  a<S^  12  Geo,  i.  c.  29.  about  not  holding  to  bail  under 
10/.  having  only  an  exception  of  Scotland^  was  intended  tti 
extend  to  all  other  places,  and  confequently  was  a  virtual 
Repeal  of  II  y  12  //^.  3-  Sedper  curiam^  They  are  not  in- 
confiftent,  for  12  Geo.  i.  does  not  fay,  you  (hall  have  bail 
for  10/.  but  that  you  (hall  not  have  bail  under  jo/.  wbereu 
in  II  V  12  IV'  3.  there  are  negative  words:  and  the  oMth 
here  being  only  to  12A  the  plaintiff  was  not  intitled  to  fpe- 
cial bail,  and  the  rule  for  common  bail  muft  be  abfolute. 


r 

Dominus  Rex  verfus  Armftrong. 

No  new  triji  Ik  F  T  E  R  a  vcrdift  pro  Rege  in  an  information  in  naturt  of 
^an  be  moved  /A  ^  quo  warratito^  the  prcSccutor  gave  "the  ufual  four  day 
fide  after  the  rule  in  the  ofnce,  and  figned  an  interlocutory  judgment. 
figning  an  inter-  But  bcforc  cofts  taxed,  or  any  final  judgment  figned,  the  de- 
toeht!'^  ■'"  ^'    fcndant  came  to  move  for  a  new  trial*     And  the  couirt  beld^ 

he  was  too  late  ;  for  though  thcfe  motions  may  be  received^ 

even  in  another  term,   yet  that  is  upon  a   fuppofition,   that 

nothing  has  been  done  fincc  the  verdi^l :  and  fo  it  was  held 

2Lu'.  Raym.      77./^^  jq  q^^^  j^  j^^^  y    PoUardj  zTii  Mich.  9  Geo.  I.    Gilmen 

iScff.Caf.  10.   V.  Smithy  where  on  the  plea  fide  the  four  days  rule  was  out, 
r*.  17^    ,         ^^^  court  held  the  defendant  was  not  too  late>  there  being  no 
judgijaent  figned  ;  and  that  figning  judgment  was  the  material 


Foft.  Cr.  Law 


scc'sci.  Caf.     acl;  this  has  made  all  Attornies  General  fign  judgment  as 
Evij,  57.  foyj^  as  they  can  by  the  rul^s  of  the  court. 

Bertie  v,  Chitterbuck.      '  . 

UcTtCkx-  A  FTER  judgment  of  a  year's  ftanJing  in  B.  ^•- the 
c'lPciuer  Ch.im-  Xx.  plalntlft'  fucd  out  ji  fcirf faclos^  on  which  he  obtained  aA 
fcrr  on  an  a-  awufd  of  executlou  \  of  this  Only  the  dcftaidant  brought  error 
tlononlv*  "  in  the  P^xchequcr  Chamber:  and  it  was  held,  that  %'j  EB%* 
5  Mod. '219.  c.  8.  docs  not  extend  to  thi^  cafe,  and*  leave  was  given  to  take 
Salic.  i<.-..         ^^^  execution, 

vumb.  ^(;4• 
VpIv.   1<7. 
1    Vent.    30, 

Dominus 
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.  Dominus.Rex  VJtrfuf  Miller. 

.T[)y  ^  *  private  act  for  ere£ting  a  work-hpufc  in  Ghuc^^r-,  •  15  c^  c^,|«^ 
.jIj  power  is  gly  gn  to 
Fagrants,  fturdy  beggai 

th  city:  the  defendant  was  comnnitted  for  being  a  difordcrly 
jpcgrfon  :  and  upon  a  habeas  corpus  was  difcharged.  For  ^^  *°^  *  ^^i»"*nt« 
curiam^  He  miift  be  idle  as  well  as  diforderly  ;  being  drunk 
is  being  diforderly,  and  yet  it  was  never 'intended  that  this  aft 
fhould  be  put  in  execution  againft  perfons  of  all  ranks  under 
iuch  a  circumftance. 

* 

'  .  Garland,  qui  tam,  vtrjui  fiurtoii. 

N  information  was  brought  at  the  affixes  on  21  i2rn.  8.  No  Inforinpt^ 
r.  13,  agatnft  the  defendant  for  non-rcfidcnce  ;  and  the  |.'^»  ^^J^^  **- 
action  is  thereby  given  to  him  that  will  fue  in  any  of  the  King-is  //wcncc.  "^ 
courts  by  bill,  pfaunt  or  information,  in  which  no  eflbiu  is  to  Andr.  27, 174, 
be 'allowed.     And  upon  demurrer  the  court  held,  that  it  would  ^9»«  s.  c. 
»of  lie.at'the  affixes,  but  muft  be  brought  in  B.  R.  according  ton"s?p?    ^' 
to  Cro.  Car.  112,  i^»     Hit^  lOl.     Sir  JV.  Jones  198.     Huttm  «  V'*^  Abr. 
98.     For  21  Jac,  I.  c,  17.  never  intended  to  give  a  new  ju-  f°  ^^j!!*/* 
rifdidion  to  the  affizes  in  cafes  where  they  had  it  not  before.  6  Vin.  Abr. 
VtdeSalk.  372,  373.-)  "And>'it  wa$I(aid,  that  Farthings  qui  tnm^  34*f  343-pJ»«3. 
V*  Markham^  Mich.  1 3  Geo,  i .  was  never  argued,  but  the  rule 
was  only  to  (hew:  cao^'e^  and  never  ftirre^  again. 

^  ;  At.A  -fi^fefee  ftnjr  demurrer  there  wa^  a  rule  to  iheiitr  Qanfe  irffbnuationVat 
why  .lb«;  information   fhould   not  be   qua(hed,  ,butr  the  q»^«^fe  ;«^* 

1        court  ^efufed  to  enter  into  the  cpniidenitioA;  of  it  upon  f?®^^"*^.' . 
fuch  a  motion. 


9 


>  « 


Mich.  13  Geo.  2.  the  court  made  a  rule  on  li  £Iiz.  c.  5. 
for  the  profecutor  to  pay  cofts,  though  this  was  not  a 
judgment  on  the  merits. 

Theed  verfus  Lovell.     At  Guildhall. 

WHEN  the  note  was  delivered  in,  the  plaintifPs  name  indoyfemem of 
was   upon   it.     And  the    Chief  Juftice  permitted  it  note  ftruck  ou 
to  be   ftruck  out  in  court,  it  being  only  an  indorfement  in  *^  ^^  ^"*"' 
blank. 


463  Domlnus 
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Dominus  Rex  ti^i  Ellis.    At  Guildh^II^ 


jcdment  00 Wit-  y^  ^rj^l  of  an  ejedment,  the  Chief  Juftice  refilled  to  let  unj 


l^efoidant  la  €•  A^N  an  indidment  for  perjury  in  evidence  ^iven  st  tke 

mcntfor pequ*  ^^  *^  defendants'in  the  ejcdment,  againft  whom  the  verdi^ 
ry.  was  given,  be  examined  as  witneiles  for  the  profecutor.     And 

it  was  faid  to  have  been  fo  ruled  on  conference  ynth  all  tN 

Judges,  ^  Qio^  %^  Rix  v^  Nnvens^ 


Yates  V.  Boen,    In  Middjefex^ 

tttniey  mty  l>e  TN  debt  uppn  articles,  die  defisndant  pleaded  Nlm  ififaBttm^ 
£iceo'°  *^'i/i  ^  *"^  yx^n  the  trial  offered  to  give  lunacy  in  evidence*  The 
Mm^  *^^  Chief  Juftice  at  firft  thought  it  ought  not  to  be  admitted,  upon 
the  rule  in  BtverUy^s  cafe,  4  Co^  123.  b*  that  a  jnan  ihall  nqt 
ftultify  himfelf :'  but  on  the  authority  of  Smiih  v.  Carr^  5  Jt^ 
1728,  where  Chief  Baron  Pengelfy  in  the  like  caie  admitted  i^ 
and  on  confidering  the  cafe  of  Thompfin  v.  Lacb  in  ai  Vtmm  1981 
the  Chief  Juftice  fuffered  it  to  be  given  in  evidence^  And 
the  plaintiff  upon  the  evidence  became  nonfuit* 


At  the  ComicUt  9  December  17384 

Prefmt  the  tm  Chief  JufiUiS. 

JMMkmH^  /^N  a  complaint  of  Jacek  Fachina  againft  GaiierM  SMu^ 
fi^  upoathi  yj  ^  governor  of  Gibraken  Alderamm  Ben  Meirfe^  a  Abr, 
See  tbe  c^c  et  wa$  produced  as  a  witnefs^  and  fworn  upon  ^  Kmrmu  I 
c3*iL*^'*    made  no  obje£lipn  to  it, 

pl.t5«Atk*Rep^  »ii  pl«  xot  OmUhi^ni^.  farkitt in C^*  13 Feh^  iS G.  t^WUC.  S4.  |Iif|r« Co^  1^1^ 
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Sir  William  Lcc,  i&r/.  CMefJufiice. 

Sir  Francis  Page,  Knt.  T 

Sir  Edmund  Probyn^  Kmt.         \j9ffticcs. 

Sir  William  Chappie,  Knt.       J 

Dudley  Ryder,  J^;  Aitwney  GeneraL 
John  Strange,  Efyi  Solicitor  General. 


Smith  cz  demiir  Dormer  verjus  Parkburft  et  al\      3Tr.Aa»it> 


UPON  a  trial  at  bar  in  cjedmeat^  the  parties  agreed  KcvtrfaiKsar 
to  a  (ptcial  verdid  as  to  a  point  of  law  arifing  upon  ^  ^*^*V|!^ 
a  fiunily  fettleixient.  But  there  being  a  quemon  of  ^JjlJ^lMir.^ 
fbft  in  which  they  did  not  agree^  that  was  left  to  the  jury,  iSyiD.Abiw 
who  found  it  for  the  plaintifF  againft  the  weight  of  the  evi-  |^*|||*Jl^  ^ 
dence.  s. 

The  defendant  moved  for  a  new  trials  and  three  objedions  "5^  ij^it.^'* 
were  made.     i.  That  it  was  after  a  trial  at  bar.     2.  That  it  Id.  477.  pi.»}« 


was  in  the  cafe  of  a  fpecial  verdift.     And  3.  That  it  was  in  ^f^ 
fjedment.      Thefe  points  were  folemnly  argued  at  the  bar,        *^^ 
and  die  court  took  time  to  confider  of  thenu 

And  as  to  the  firft,  the  court'  held,  that  in  the  cafe  of  .a 
verdid  againft  evidence,  its  being  a  trial  at  bar  was  no  ob- 
jection to  a  new  trial,  which  had  been  granted  in  the  cafe  of 
Biwdby^  and  in  the  cafe  of  Sir  Qn-ifiophtr  Mu^ofui  v.  Nnm* 
fin^  Paf.  10  Gto.  I.  aniiy  ^S^. 

As  to  the  fecond  objedion  they  gave  no  opinion,  it  not  be« 
ing  neceflary  to  determine  it  upon  the  rule  they  intended  to 
pronounce  in  this  cafe. 

4B4  As 
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« 

As  to  the  third  objedion,  they  flrongly  inclined^  that  the 

Sir  T.J,  xiv     verdift  not  being  final  in  eje£hnent,  a  new  trial  ought  not  to 

Saik.  64s.         ^  'granted,    but  upon   very  particular  circumftances,  where 

S<^7-        juflice  is  no  othcrwife  to  be  attained.     And  they  obferved,  that 

no  cafe  had  been  cited  of  a  new  trial  in  ejedhnent  after  a  trial 

at  bar. 


•  I- 

1 1 


But  the  point  upon  which  the  new  trial  in  this  cafe  was  de- 
nied was,  becaufe  they  faid  the  evidence  was  doubtful,  and  in 
fuch  a  cafe  a  verdi(fl  at  bar  ought  to  ftand. 


Vaughan  yerfas  Browne* 

An  idmmiftra-    rTlHE  defendant  is  fucd  as  executor :  and  pleads  a  judg- 
x\onp<mdtHtciite     J[     ment  to  hioifelf  in  the  fife  of  the  deceafed,  and  a  retain- 
m^Jri!tcL-  ^^  ''  *^  plaintiff  replies,  .that  he  was  executor  only  defiu  Urt: 
tinuance  tojufti-  and  thc  defendant,  by  way  of  plea  puu  darrein  continuanci  re- 
aV^^'s^'^*      joins,    that   he  has   fmce  obtained  letters  of  admihiffaration. 
3*  •        ^jjj  xxi^on  demurrer  it  was  objefted,  that  this  is  to  abate  the 
plaintifPs  writ,  which  Mras  well  brought,  by  matter 'ftibfequent 
not  depending  on  any  act  of  the  plaintiff's :  and  that  the  re- 
joinder vms  a  departure  from  the  plea.     Bat  the   court  held, 
it  was  well  enough  ;  for  the  firil  plea  does  not  fay  there  was  a 
will,  and  the  defendant  could  not  at  that  time  do  otfaerwife 
than  admit  an  acting  as  executor.     And  they  faid  it  would  be 
very  hard  to  lay  it  down,  that  if  a  man  who  fues  for  admini- 
flration  is  oppofed,  and  the  caufe  runs  out  into  any  length, 
that  tiic  a&ing  pimUnte  lite  ihould  be  conftrued  fuch  a  wrong- 
ful executorfhip,  as  can  never  be  purged,  fo  as  to  give  him 
the  benefit  of  retaining  :  befides  thefe  pleas  puis  darrein  cmH- 
nuance  begin  with  a  reli^a  verificatione  of  the  former,  .whicd^ 
fhews  it  may  be  departed  from.    The  deft^ndant  had  jvdgmenu 


Marih  v«yii  YcUowly, 

Where  an  exe,  T  N  an  aftion  brought  by  the  plaintiff  as  executor  of  an  at* 

coftj'^o!l*t  lion^    A  torney ;  one  count  was,  that  the  teftator  in  his  life  was 

fuit.  employed  by  the  defendant  and  did  bufmefs,  but  dying  in  the 

-^Jr.  356.        midft  of  it  the  plaintiff  caufcd  the  fame  to  be  finifned,  and  the 

defendant  in  confideration  thereof  undertook  to  pay,       Thc 

plaintiff  was  nonfuit  at  the  trial.      And  now   the   defendant 

moved  for  cods,  upon  thc  authority  of  thc  cafes,  where  it  has 

682.        been  held,  that  if  the  plaintiff  might  have  declared  upon  a 

proiiiiie  made  op  a  wrong  done  to  himfelf,  he  fhall  pay  cofb^ 

it  being  a  caufc  of  action  arifing  in  his  own  time, 

Et 
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Et  per  curiam^  fupon  confideration)  We  are  v^  of  opinion, 
that  tne  plaintifF  pu^ht  to  pay  cofts.  The  reafon  why  execu- 
tors have  been  excufed,  ari(es  from  the  words  of  23  H.  8^  r.  15. 
whicl^  fpeaks:  onl/  oif  contraAs  made  witb^  or  wrongs  done  to 
the  plaintifF:  here  is  a  demand  for  which  the  executor  might 
undoubtedly  maintain  an  a£tion,  in  his  own  right :  and  it  fi^Is 
'within  the  reafon  of  paying  cofts  where  an  executor  declares 
upon  a  conv^rfiop  |p  his  own  time. 


1107 


^v 


1.  ■ 


«  I  < 


Archer  verfus  Snatt/ 


THE  defendant  purchafed  the  equity  of  redemption,  and  ProceedinstoQ 
had  pofTeffion  of  the  eftate :  the  leflor  of  the  plaintiff  was  LT^^^"*' 
J  1     J      li-     I  t        1         A      1     1       DC  ftaid  Without 

a  mortgagee,  and  had  aJfo  lent  money  on  a  bond.     Ana  the  payment  of  a 
court  being   moved,'  to  ((ay  proceedings  on  payment  of  the  ^^^' 
mortgage  money  with  intcreft  and  cofts ;  it  was  referred  to  the  g**^'  ^^*  ^'^ 
mafter.     And  the  leflfor  infifting  to  be  paid  the  bond,  before  he 
would  reconvey,  the  matter  was  fpecially  reported.     And  the 
courtwaspf  ppinion,  that  this  not  being  an  applicadon  by  an 
beir,  but  the  mortgagor  or  his  aflignee  of  the  equity  of  re- 
demption \  they  could  not  allow  the  bond  d.ebt  to  be  brought 
in  ;  but  were  to  adl  in  this  cafe  according  to  the  rules  of  a 
court  of  equFty,  where  a  redemption  is  conftantly  decreed  upon 
payment  of  the  mortgage  money  only.     And  it  was  faid  to  have 
been  fo  held  Hill.  1 1  Geo.  2.  in  B.  R,  IVood  ex  dimijp  Cawhurfi 
V.  Mortimer  et  aV^  and  £j.  Cafei  325. 


Cafe  of  the  Vicar  of  Dajtford. 

THE  court  granted  him  a  writ  of  privilege  againft  ferving  ciergymiiiiiot 
the  office  of  expenditor  to  the  commiffioners  of  fevirers,  o*»i'^  to  bt 
on  the  authority  of  i  Mod.  ^%^.     i  Ven.  105.     \  Lev.  303.  SJ^^*'^ 
6  Mod.  140.     I'hough  it  was  infifted,  that  this  was  an  office 
which  might  be  executed  by  deputy. 


o 


Dominus  Rex  verfus  hovd  OfTulfton  et  al*. 

N  a  motion  for  an  information,  it  appeared,  that  the  de-  Infomatioii 
\^  fendants  contrived  to  get  a  young  lady  out  of  the  cuftddy  8™^®**  *^ 
of  her  guardian  afligned  in  Chancery,  and  marry  her,  and  that  ^ouiTg' w^. 
(i  coach,  tff .  was  prepared,  into  which  fhe  voluntarily  went,  ^^  *»«'«"«•- 
#wd  was  carried  into  Sujix^  and  there  married*  *  .    f^J"j^^**  '"•^' 

Andr.  3x0. 
2oy 


►  .- 


•^   • 


'•.<vv.i 
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And  the  court  granted  die  information ;  though  in  4  AAL 
144.  it  is  faid  not  to  be  an  offenfe  at  common  law :  for  the? 
biiy  it  was  certainly  a  confpiracy  i  and  x  Sul.  387.  j  Lgv»  aCT* 
and  2  A4od.  130.  are  in  point.  Befides,  they  inclined^  tttt 
though  fhe  went  voluntarily^  yet  it  was  a  taking  and  convey- 
ing of  her  within  the  meaning  of  Jeff.  3*  ^^  4  PJ^*  ^  Mmf^ 
c.  8.  which  puts  the  cafe  of  her  coofenting^  and  lays  a  penalty 
upon  her,  ■        -^      . 

In  this  cafe  it  appeared,  the  court  of  Chancery  had  commit- 
ted the  defendants  for  a  contempt :  but  the  court  erantcd  tk 
information  notwithftanding,   and  Mr.  Attorney  General  ie» 


Jones  virfas  Harris.    In  Middle(ex» 
N  trefpafs  againft  fix  defendants,  diree  fufiered  jvdgi^ait 


JN  treipais  againft  ux  defendants,  mree  fuffcred  jMgi^ait 
to  eo  by  derault,  and  the  other  three  pleaded  Not  guStj: 
e  ventn  went  tam  od  triandum  auam  ad  inqutnndum  :  and  po 


Tbough  ^e* 
loidanU  who 
fkad  to  iflue  are ,_„  _     ^_^    ^ 

S^Msm!iy\e  evidence  it  appeared,  that  the  trefpafs  was  done  after  the  afiioa 
aiTdTed  agtinft  brought,  it  being  a  general  memorandum*  Whereupon  die 
defniiten*         Chief  Jufticcdircfted  the  jury  to  acquit  the  three  defendants 

but  fufiered  the  plaintiff  to  go  on  and  affefs  his  daimages  as  tD 

the  others. 


Aaxtt  507. 


Firolubition  to 
iuU  by  a  clerk 
•fa  pariih  focj 


z  J  Yin.  Abr. 
»5S.  pU  7. 


Pitts  verfus  Evans.    In  C.  B. 

A  Prohibition  was  granted  to  a  fuit  in  the  fpiritual  court  by 
the  clerk  of  A.  Mt^us  for  i  s.  4^.  afleiled  on  the  defend* 
ant's  houieataveftryin  16729  to  be  paid  to  the  pariih  dedc 
For  per  curiam^  He  b  a  temporal  ofHcer ;  or  if  not,  jet  be 
could  not  fue  there  for  fuch  a  rate ;  for  if  it  is  due  by  cummhe 
may  maintain  an  ajum^ftty  if  not,  a  quantum  meruit^  or  a  UI 
in  equity. 


Eaftef 


t  ,«»P9    1 


^WP^^^^^*W*^^^^^^^^^^^^^^^^^?^^^^^^^^^^^^^*^^^^^^^^^^^^^^^ 
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;;ir  WiUiitn  Lee,  Knt.  Chief  Ju^e. 

Sir  Francis  Page,  jK»/< 
Sir  Edmund  Probyi 
:Sir  William  Chappl( 

Pndley  Ryder,  E/j;  Attorney  General. 
John  Strang,  Efqi  Solicitor  General. 


Knt.  7 

n,  Knt.         ^jH^i^ts. 
pie,  Knt.      J 


Croft  wr/ks  Pawlet« 

ON  It  trial  at  bar  in  ejcdsnenty  die  defendant  OMuk  tide  no*fin!agUi 
under  a  will,  the  atteftation  of  which  was  in  thefe  ^^u7^^^ 
words,  ^<  Signed,  fealed,  publifhed  and  declared  as  and  i^ntionediatlit 
#^  for  his  laft  will,  in  the  pre&nce  of  us  J.  B.  and  C.**  The  ttteftt^on,  yet 
will  was  in  1723,  and  the  witncffcs  all  dead,  and  their  hands  ^ution.***^ 
|ffoved  in  common  form :  but  then  it  was  olsj^Aed,  Aat  this  s  via.  Ahr. 
was  not  an  execution  according  to'  the  ftatute  of  firaudls ;  and  '^^ f1*4* 
die  hands  of  die  witiiefles  could  only  ftand  as  to  Ae  fa^  they 
|uul  fubfcribed  to,  and  figning  in  the  prefence  of  the  teftatoir 
vat  not  one.     But  die  court,  on  die  authority  of  a  *cafe  in  *  Cdnu  Re^ 
C  B.  £ud  it  was  evidence  to  be  left  to  a  jury  of  a  compliance  53i*  pi*  szS. 
with  all  circumftances.    And  a  vcrdiSt  was  riven  for  the  will. 


Pominus  Rex  virfiis  Hebden, 

ON  sin  Information  in  nature  ofzfuo  warranto  againft  tbe  Evidciicc. 
defendant  as  bailiflF  of  Scarboraugbj  be  made  tide  as  ele^-  ^'^^  3*^ 
ed  under  the  bailiffihip  oi  Batty  and  Armflrong ;  and  upon  iffue 
join^  wbcdier  they  were  baUifs  pr  not,  a  record  of  a  judg- 
ment 


irio 


EaftcrLTcrm  ^12  Geo.  2* 


5  Pur. 

»598. 


Rep. 
accord* 


The  plaintiff 
cannot  enter  a 
remit ti:  in  an- 
other term. 


One  of  thcjuf- 
ticet  to  allow  a 
binding  mufl 
appear  to  be  of 
tlic  outrun* 
Pur.  Scttl.  Caf. 
129.  pi.  41. 


ment  of  ou/ler  againft  them  was  read  in  evidence.  And  upon 
motion  for  a  new  trial,  it  was  held,  that  it  was  properly  ad- 
mitted in  evidence,  and  was  fo  done  lately  in  a  trial  at  bar  re- 
lating to  the  corporation  of  Orford.    And  a   new   trial  was 

denied. 

■  ■  • 

Wlray  verjui  Lifter.  * :. 

IN  debt  upon  an  old  judgment,  the  plaintijF  laid  the  ci 
damnum  to  la/.  the  jurjcgaire  iiUercft,  ^rflich  canfe  to  30/. 
and  for  that  and  coils,  judgment  was  entered  up.  And  after 
error  brought,  the  ulai|ijifF  moved  to  have  liberty  to^reniit  die 
furplus^  and  -  eiiitipi-  judgAeiht  •/or  *fo  U  only. ^ '  And  Pige  j.' was 
for  doing  it ;  but  the  Chief  Juftice  and  the  other  two  held  it 
could  not  be  donef'in  another  \^m^  Atid  the  ^Aftailces'  0/  re- 
verfing  judgmentsrfor  this  .fault,  fhew  it  vf^s  never  tKought  to 
be  amendabic.     n/i;.  45.' *:  "  -  ''"'.       " 


^ «'  I  i « 


f 


....    f  * . 


Dominiis  Rex  virfys  lAfaabitantes  de  Woo^ftaution.. 

UPON-  a^'fpecial**torder-of  fcffions- the  qUefKbn  was, 
whether  a  boy  bound  out  by  juftices  (the  boy  being  no 
j)arty  to  the  indenture)  had  gained  a  fettlemcnt,  it  being  only 
ftatcd  that  his  binding  was  allowed  and  approved  by  two  juf- 
tices. Now  the  43  Eliz.  c,  2.  requires  that  one  of  them 
fhould  be  of  the  *,fU9nahl  lAnd  for*  this  omiflion  the  court 
held,  that  the  two  juftices  had  done  wrong  in  determining  it 
a' fettlenKnty  and  qua/bid  t^thdr  order. i  ! 


*  k 


,* 


*; 


Variance.  . 
CafV  temp. 
Hardv^.  105. 


Domintis  Rex  vtr/tu  Inh«bitantes  .^  All  Saints:  in  Derby  etal\ 

A  Writ  of  enror  waa :  brought  > of  a  judgment  by 4  the  com* 
miffioners  of  ^rr  ^nditerf/aner  for  the  county  €j£  Deriyca 
an  indidmeiit  for  not 'refmrihg  a  ^highway..  .  And  this  inttifi* 
mcnt  kt  ft>rth,  that  the  inhabitants  of  fuch.part  ofi  the  Haiti 
parifties  in  Derby  as  the  way  lic$  in. are  bound  to  repair*^  Tlie 
writ  of  error  was  of  a  judgment  on  an  indidteicnt. againft  tte 
inhabitants  of  the  tbrpe  parifties;  in  general,  ad  grow  damnm 
of  them  :  and  for  this  variance  the  writ  of  error  was  quaflied: 
and  Alich.  3  Geo,  i.  Daw/on  et  al'  v.  Lowther  was  cited,  where 
in  trcfpafs  againft  four,  two  were  convidtcdi  and  two  acquit* 
ted  ;  error  brought  ad  grave  damnum  of  three,  and  quafhed* 


^  But  fee  now  ftat.  26  Geo.  ft.  c.  27. 

*f*  Note,  the  court  pronounced  this  rule  nvrong  at  firA;  htit  upon -Sir 
Abnty\  application,  and   ilating  ^e  order,  the  CJiief  Ju^Ucp  proioowiccd  ht  for 
atilrmifig  the  order.     Sec  Bur.  Scttl.  Caf.  131.  n. 

Irmity 


[   "»»  1 
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Sir  William  Lee,  Knt.  Chief  Juftice, 
Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn, 
Sir  William  Chappli 

Dudley  Ryder,  E/j;  Attornty  General. 
John  Strange,  E/^j  Solicitor  Gtneral. 


I,  Kfit.        YJulices, 
le,  Knt,      3 


•  Trinity  term 
did  not  this  \ear 
begin  till  2a 
June  17  39 1  fo 
that  the  whole 
of  this  term  was 
within  the  13 
Geo.2.  See  Bur. 
Settl.  Caf.  132. 
pi.  42« 


•■  • .  •■  -. 


Dominiis  Rex  nierjus  Dn  feettcfworth. 

-n  jfANp A MU S  to  -grant  adminiftration*to  Mr.  Bridgerr^ 
UwJ.  ^^  '^^^  hufband  of  lady  Bellamont  deceafcd.  The  de^n 
of  the  Arches  returned,  that  a  fuit  had  been  commenced 
before  him  between  Mr.  Brtdgen  and  a  'fon  of  the  deceafed, 
who  claimed  to  be  her  executor  under  a  will  made  by  her  pur- 
fiiant  to  a  deed  executed  before  marriage,  whereby  the  huf- 
jband  agreed  (he  (hould  have  power  to  make  a  will  and  difpofe 
of  hereftate,  which  deed  Mr.  Bridgen  had  confeffTed,  and  there- 
upon fentence  had  been  given  for  the  validity  of  the  difpofition, 
but  not  for  any  exccutorihip  created  thereby  ;  and  thereupon  a 
new  fuit  was  inftituted  by  the  daughter  againft  the  fon  of  Mr. 
Bridgen  for  adminiftration  with  the  will  annexed,  which  is  ftill 
dependnig. 

m 

m 

And  upon  confideration  the  court  declared,  that  no  peremptory 
mandamus  ought  to  go  :  for  though  generally  the  hulband  is  in- 
titlcd  to  the  a'dminilffatidn  as  next  of  kin;  yet  that  is  in  refpcdl 
of  the  intcrcft  he  has  in  the  eftate,  and  bccaufc  no  body  is  in 
4fqua/i £radu*^2tid  that  h  ihc  rcafon  why  aJminiflrationi,  urc  lb 

oltcn 


Wher^  the  hu^ 
band  has  de- 
parted from  all 
intereft  in  the 
wlfe^s  fortune 
he  (hall  not 
have  adminio 
ftration. 
Andr.  36;;. 
2  Barnard. K.R* 
420. 
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ofttn  granted  to  a  refiduary  legatee.  2  Lev.  56*  I  Plm.  219* 
X  Sid.  281.  And  though  fkri&iy  fpeaking  this  is  no  will,  bat 
rather  an  appointment  which  is  to  operate  in  equitfr  i  jet  the 
true  queftion  isy  whether  this  is  fuch  an  inteftacjr  as  is  wilbiil 
die  meaning  of  the  ftatute.  And  the  law,  particularly  29  Car*  2* 
r.  3.  confiders  femes  coverts  as  having  fome  right  to  difpofe 
of  their  effeds,  which  can  only  be  by  the  agreement  of  tfas 
hufband,  which  appears  in  this  cafe :  and  this  differs  greatly 
Amt^t%$u  from  the  cafe  of  CuUutn^  HiL  4  6.  2*  where  the  power  was  only 
as  to  a  leafehold  eftate,  whereas  (h^  might  have  other  cffeAs* 
The  matter  is  properly  under  the  confi&ration  of  the  fpiritasl 
court  to  whom  to  grant  the  adminiftration,  and  there  is  no 
reafon  for  us  to  interpofe,  and  therefore  the  return  xmift  be 
allowed. 

Dominus  Rex  vetfia  Bofworth. 

It  It  •  r»4  TkJfANDAMUS  direded  to  the  chamberlain  of  Lmdm^ 
Swwteiff'*  fuggcfting,  that  every  perfon  of  twenty-one  years  oU, 

mitted  to  free.  ^^^^^  the  fon  of  a  freenuui,  and  entered  of  one  of  the  com- 
dom  to  be  panies,  hath  a  right  to  be  admitted  to  the  freedom  of  diedcyi 
to 'th!f  V^  ^^  ^^^  Abraham  Rathom  being  fo  indtled,  was  prefemed  ia 
Tefttacat.        order  to  be  admitted,  but  hath  been  refiifed  ;  the  chambeilatB 

is  therefore  required  to  admit  him,  or  ihew  good  caufe  to  die 
contrary.  To  this  he  returns,  that  the  corporation  confifls 
of  feveral  guilds  and  fraternities,  into  one  of  which  perfoos 
intided  to  freedom  are  to  be  admitted  ;  and  that  there  is  fuch 
a  cuftom  as  fuggefted  for  admitting  freemens  fons  ;  and  that 
4  within  the  city  there  is,  and  dme  out  of  mind  has  been,  a 

certain  ancient  court  held  before  the  chamberlain  or  his  deputy 
for  the  admi£ion  of  fuch  perfons,  and  that  there  is  anodier 
cuftom  for  their  taking  the  oath  of  a  freeman  on  the  New 
Teftament.  Then  he  admits  the  title  and  application  of 
Rathom  for  his  freedom ;  but  fays  that  upon  tendering  him  the 
oath  on  the  New  Teftament,  he  refufed  to  take  it ;  that  he  wA 
not  a  quaker,  nor  had  ever  fince  applied  to  be  admitted  :  d 
ea  de  cau/ky  he  had  not  admitted  him. 

This  cafe  was  three  times  argued  at  the  bar.  And  the  quet 
tion  about  the  right  of  the  Jews^  and  the  nature  of  their  to* 
leration  here,  was  gone  into  at  large.  But  the  court  giving 
no  opinion  upon  that  point,  it  is  to  litde  purpofe  to  take  flO* 
tice  of  it. 

And  this  term  the  Chief  Juftice  delivered  the  refoltttioo  of 

i  the  court. 

I.  ■ 

The  firft  objedion  taken  was,  that  in  ft  tting  out  the  cuftom 

to  hold  courts  tor  the  admiffion  of  freemen,  i)o  place  or  time 

,  where  and  when  fuch  court  is  to  be  held,  ib  mentioned.     Now 

X  a$ 
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to  tbb  we  tre  ^  pf  opiniony  the  return  is  fufflcient.  As  to 
I  it  is  averred-  to  be  bel4  within  the  citjTy  and  that  is 
cnoughy  without  dying  in  what  part  of  the  city  ^  for  a  mem* 
bar  of  tltt  ci^  muft  take  notice  of  it^  and  find  it  out;  and 
Ae  cuftom  of  coming  to  BkekweU'-hall  with  doth  was  held 
good  in  5  &•  63.  though  the  fituation  of  it  was  not  dcicribed. 

And  as  to.  time^  we  think  it  good  upon  the  £ime  foundi^ 
tion.  5  C§*  84.  a  cuftom  for  the  tenant  to  prefent  |t  feoffment 
at  the  next  court,  elfe  it  (hall  be  void^  was  held  good,  though 
the  time  of  holding  fuch  court  did  not  appear.  In  n^anj  places 
and  corporations  they  have  no  flated  times  of  holding  courts, 
but  call  them  occafionally. 

■^  c 

The  next  objeftion  was,  that  the  oath  is  required  to  be  taken 
befiire  die  admiffion,  and  fiiy  they,  that  is  unreafonable.  But 
to  dias  we  anfwer,  that  the  giving  the  oath  is  the  admiflion  it- 
Uit»  And  Pafch.  13  Ann.  Rtgina  v.  Gty  of  London^  it  was  held 
a  good  return,  that  the  party  was  fworn  in :  a  cuftom  is  not 
to  be  avoided  by  a  fuppofition,  the  officer  will  not  do  his  duty  ) 
Ae  ftcward  may  not  inroll,  or  the  copyholders  prefent,  and  yet 
cuftoms  requiring  that  are  good.  5  Co.  84.  Befides,  if  any 
fiirtber  a&  was  necefTary  after  fwearing,  the  party  is  not  with- 
out leaiedy  \  for  he  may  have  a  mandamus^  which  is  not  to  be 
called  a  modern  remedy,  for  it  is  founded  on  the  principles  of 
the  common  law. 

The  laft  objedion  made  is,  that  it  is  not  reafonable  to  con- 
fine the  oath  to  the  New  Teftament  in  trading  cities,  where  a 
man's  religion  is  of  no  confequence,  and  ought  not  to  interfere. 
But  die  queftion  before  us  is  not  .whether  upon  a  proper  ap- 
pQcadon  the  ynvs  may  not  be  allowed  to  fwcar  upon  the  Old 
jTeftament,  as  they  do  when  they  give  evidence ;  but  whe- 
dier  this  cuftom  of  taking  an  oath  in  the  ufual  manner  is  un- 
reafonable upon  the  face  of  it.  My  Lord  Coh  in  3  In/i.  165. 
diefinet  an  oath  to  be,  an  afHrmation  or  denial  by  any  Chrif- 
tian,  and  the  law  takes  no  notice  of  difienting  from  an  efta,- 
tdifhment.  My  Lord  Chief  Juftice  Holt  in  Larwood's  cafe  l.  Rt>m.  31, 
jfiqrSf  there  has  always  been  an  eftablifhed  religion,  the  ridi- 
culing of  which  is  punifhable ;  and  that  alfo  was  the  opinion  ^'^^>  ^3^* 
ia  fFooffton^s  cafe,  Pafch.  3  Geo.  2.  In  i  Vent.  293.  Hale  fays, 
it  is  part  of  the  law  of  the  land  ;  and  in  a  manufcript  of  his 
which  I  have  feen,  he  fays  that  Chriftianity  came  in  here  by 
external  fpiritual  force,  and  difcipline,  was  introduced  as  a 
cuflom,  and  is  part  of  the  law. 

It  was  faid,  that  the  law  docs  not  require  the  New  Tefta- 
ment in  all  cafes,  particularly  as  to  evidence  given  by  Jcil's. 
But  the  reafon  of  that  is,  becaufe  all  courts  deiirc  to  have  the 

beft 
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beft  fecurity  they  can  for  the  truth  of  the  evidence :  and  fhtted 
fore  as  it  is  known  they  have  a  more  folemn  obligation  to*  fpeak 
the  truth,  when  fworn  on  the  Old  Teftament^  it  is  for  tint 
reafon  allowed.  The  common  regular  way  of  fwearing  is  €■ 
the  New  Teftament,  and  fhall  we  fay  that  a  cuftom  requiring 
fuch  a  regular  oath  is  bad  i  The  i  Eliz.  c.  i.  §  19.  tikei. 
JO  G.  c.  to.  notice  of  an  oath  upon  the  Evangelifts,  and  the  abjuratioii 
oath  (till  altered  for  the  Jews  by  10  GfO.  i.  c.  to.  -^  18.) 
runs,  upon  thetrue  faith  of  aChriftian. 


f.  18. 


We  therefore  think  this  a  good  return,  and  allow  it. 

r 
I 

.         -  *•        ■  jf     * 

Cafe  of  the  Parifli  of  Saint  Peter  and  Paul  in  Marlborou^ 

jttfticcs  may      rT^  WO  jufti^es  reciting  the  inability  of  theparifh  of  Smut 

tT*"  Tfu^*fn^     A     J^^  '*^  ffirgift  to  maintain   its  own  poor,  order  the 

grofs  to  another,  church-wardciis  and  ovcrfccrs   of  Saint  Peter  and  Paid  to 

but  then  they    aflcfs,  raifc  and  levy  60/.  for  the  maintenance  of  riie  poor  of 

rtJfb^which'it  ^^^  ^*^^  pari(h.     And  objeftion  being  made  to  their  orderiif 

19  to  be  raifcd. '  fuch  a  grofs  fum,   thc  court  held  it  well  in^  that  refped,  ac- 

iSeff.  Caf.315.  cording  to   i  l^ent,  350.     Salk.  480.      Cumb.  309.     But  then 

the  order  was  quafhed,  becaufe  die^  juftices  had  delegated  their 

power  of  afTcfling  and  rating  the  parifhioners  to  the  church' 

wardens  and   overfeers  ;  '  whereas  by  the  43  Elht.  #•  2^  the 

juftices  are  to  make  the  rate  on  all,  or  particular  perfens. 

Olive  verfutlngizm. 

A  woman  Ij       TN  ajfufit^t  for  money  had   and  received  to  the  plaindff^s 
c  ipabir  ot  ncing  J[   ^^^    ^  ^^jj,  ^^^  madc  at  7iifi  prills  for  the  opinion  of  the 

a  irxcon  and  ot  '  .         j    l  r 

voting  in  thc        COUrt. 

r!cClion.      ■   '  ^ 

iS9^pi-7-^'  That  there  being  a  vacancy  in  thc   office   of  fexton  of  the 

parifli  of  Saint  Botolph  without  Alderfgate  in  the  cit}'  of  £«»^ 
the  plaintiff  and  Sarah  Bfywcrc  candidates  :  that  Bfy.h^d  169 
indiiputablc   voles,   and  forty  which   were  given  by  wometif 

^  '  who  ^crc  houfekeepcrs,  and  paid  to  church  and  poor  ;  that  Ac 

plaintiff  had  174  indifputablc  votes,  and  22  other  votes  given 

I    '  by  fuch  women  as  af'orcfaid  ;  that  Bfy  was  declared  duIytleA- 

ed  :  upon  which  thc  plaintiff  brought  a  mandamus  an!  was 
fworn  in,,  and  the  defendant  (lad  received  5;.  belonging  to 
the  office"! 

In  this  cafe  two  points  were  made  :  i.  Whether  -a  woman 
was  capable  of  being  chofen  fexton.  And,  2.  Whether  women 
could  vote  in  thc  cic<5tion. 

2  As 
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As  to  the  firft,  the  court  feemed  to  have  no  difficulty  about 
it^  nor  did  I  think  proper  to  argue  it,  there  having  been 
many  cafes,  where  offices  of  greater  confequence  have  been 
held  by  women,  and  there  being  many  women  fcxtons  now 
ih  LonJtih  :  the  authorities  cited  upon  this  point  were  Spelman*s 
Gkjf.  497-  *Mich.  2  Ann^  a  woman  appointed  governor  of  •  a  Ld.  Raym. 
Gftrilvff/ar^  work-houfe :  hzdy  Broyghton*s  cafe,  who  was  keeper  ^°*^ 
of  the  Gatehoufe.  3  Keb.  32-  Blunt' s  Tenures  47.  4  Inji,  22 1, 
215.  Dy>  285.  Hob.  148.  And  in  Bradfs  Hijiory  of  Bo^ 
mtghs^  it  appears  that  my  Lady  Paciington  was  the  returning 
officer  for  members  at  Jyie/bury. 

As  to  the  fecond  point  4  Infl,  5.  was  cited,  to  (hew  women 
could  not  vote  for  members  of  Parliament  or  coroners,  and 
yet  they  have  freeholds  and  contribute  to  all  publick  charges, 
and  even  to  the  wages  of  knights  of  the  fhire,  which  by  the 
Hegifier  igz.  a.  are  to  be  levied  de  commun'ttate  comitatus.  And 
though  they  vote  in  the  monied  companies,  yet  that  is  by  vir- 
tue of  the  u£ls  which  give  the  right  to  all  perfons  pofTeircd  of 
fo  much  ftock  :  that  military  tenures  never  defcended  to  them, 
Wright's  Tenures  28.  ffyi*s  Inquiry  into  the  manner  of  creating 
Pars  44. 

But  the  court  notwith(lan4ing  held,  that  this  being  an  office 
that  did  not  concern  the  publick,  or  the  care  and  inipcclion  of 
the  morals  of  the  parifhioners ;  there  was  no  reafon  to  exclude 
women,  who  paid  rates,  from  the  privilege  of  voting  :  they 
ob&rved,  here  was  no  ufage  of  excluding  them  ftats^  which 
perhaps  might  have  altered  the  cafe  :  and  that  as  this,  cafe  was 
ftated,  the  plaintiff  did  not  appear  to  have  been  duly  ele(3ed  3 
luid  therefore  there  ought  to  be  judgment  againft  him. 


Dominus  Rex  yerfus  Inhabitantes  de  Eail  Bridgford. 

UPON  a  fpecial  order  it  was  ftated,  that  an  apprentice,  Apprentice's 
upon  the  death  of  his  matter,  was  with  his  own  confent  fcctUmcnt. 
turned  over  by  the  widow  (who  had  taken  no  cdminiftration)  *if^,T*if'^**^^' 
to  another  mafter,  whom  he  ferved.     And  the  court  held  it  a  Bur.  Setti.  Cat 
good  fcttlement  in  the  laft  parifli,  within  the  reafon  of  the  cafe  ^33«  p*«  43« 
of  Hofy  Trinity  and  Shoreditch^  Mich.  3  Geo.  i.   where  yt.  was       , 
bound  to  B,  but  ferved  C,  all  the  while  in  another  parifh,  and     ^^'  *°* 
tbere  gained  a  fettlement. 


Vol.  II,  4  C  Between 
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Between  the  Parilhes  of  Saint  Neots  and  Saint  Clecr. 
A  fettlemcnt it    "T  TPON  appeal  from  an  order  of  removal  from  Saint  Nm 

gamed  by  living  11  ^^  ^^y^^  ^  ^^  ^  f^  ^^^  ^^^^j  ^j^^^  ^j^^  A/M^^r  W» 
oil  his  own  c*       ^•■^  • 

ftate,  and  re-  bom  in  Saint  Cleer  \  that  he  lived  a  year  as  a  hired  fervant  at 
maini  afwr  the  Saint  NcotSj  and  then  returned  to  Saint  Qeer^  and  lived  with 
\t(i! Ca^I  Jio.  ^*^  mother  on  a  tenement,  in  part  whereof  he  had  an  efbtt 
pi,  31R.  of  inheritance,   of  which  he  was  feifed  in  common  with  his 

Bur.  ScttU  Caf.  mother  and  fiftcrs  ;  that  he  afterwards  fold  his  right ;  and 
ijx.  p.+i.       ^^^  j^^  j^^j  never  lived  upon  it  forty  days  together.     And  it 

was  infifted  on,  that,  though  whilft  he  had  the  eftate,  he  was 
not  removeable  ;  yet  it  was  but  a  temporary  fettlement :  And 
the  fettlement  gained  at  Saint  Neots  by  fervice  would  revive. 
But  the  court  held,  that  he  had  gained  a  fubfequcnt  fettlement 
2,t  Saint  Cleer,  by  living  forty  days  upon  that  eftate  j  and  the 
felling  it  afterwards  made  no  alteration. 


Sir  Alexander  Anftruther's  Cafe. 

irC.z,  c.  26.  XTE  being  a  prifoner  for  debt  in  the  King^s  Bench  prifon 
Vr^' *'  *^*^'     rx   i"  Soutl/warL  applied  to  the  quarter  feffions  for   Surrey 

After  one  coun-   -"-i*-..-,  ji^ri        ^»t  n        t.         i_- 

ty  lemons  has  to  be  difcharged  upon  the  mfolvent  debtors  act  i  but  being 
determined,  an  oppofcd  by  a  500/.  Creditor,  he  was  ordered  to  continue  in 
l"^i^ctfc'**hc^'  <^"ftody,  and  the  creditor  to  pay  him  one  penny  ^<rr  week; 
cannot  remove  and  at  a  fubibquent  feilions  it  was  refufed  to  increafe  the  al- 
and hear  his  jowance. 

c^ic  in  another 
couniy* 

Upon  this  he  removed  by  habeas  corpus  to  the  Fket,  and  ap- 
plied to  the  fcflions  in  Loridon  ;  where  he  vv'as  allowed  to  the 
extent  of  the  a£t:,  35.  td,  per  week.     And  for   non-payment 
thereof  he  was  at  a  fubfequent  feffions  abfolutely  difcharged. 
S.  ic  M.  ^"^  ^^^  thefe  orders  being  removed  by  certiorari,  the  court 

was  of  opinion,  that  the  London  orders  ought  to  be  quafhed : 
for  he  was  the  proper  fubjeft  of  the  Surrey  jurifdiftion  at  the 
time  of  making  tlieir  orders.  And  it  is  like  the  cafe  of  a  K- 
coiid  removal  of  a  paup/r,  where  it  appears  there  is  a  former 
order  in  force,  and  no  variation  of  the  circumftances  and 
merits  of  the  cafe :  befides,  if  ali  die  orders  ftand,  the  cre- 
ditor is  made  to  pay  more  than  the  Parliament  has  appointed 
by  one  pciiuy.      Wherefore  tlie  London  orders  were  quafhed. 


Heath 
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Heath  t;^x  Walker.    In  Middlefex« 

UPON  looking  into  the  record  there  wa$  no  iflue  joined, -1^ it appeut no 
for  it  was  etpraeff  the  defendant,  inftead  of  the  plaintirf;  ^  ''^^"^^^L 
JimUur:  it  was  therefore  objected,  that  the  Chief  Juftice  had  no  dUi^d? 
commiffion  to.  trv  any  iflue.     And  the  doubt  was,  what  to  do, 
for  the  jury  had  been  fworn.     And  upon  advifing  with  the  bar,  Ant^  ^67 
the  Chief  Juftice  difmiiled  the  jury,  for  he  could  not  call  the 
plaintiff,  or  fuffer  the  defendant  to  take  a  verdiA. 
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^/r  William  Lee,  Knt.  Chief  Jufiice. 

Sir  Francis  Page,  Knt. 

Sir  Edmund  Probyi 

Sir  William  Chappl 

Dudley  Ryder,  Efqi  Attorney  General. 

John  Strange,  Efqy  Solicitor  General. 


Knt.  1 

n,  Knt.  \yufiices. 

)le,  Knt.         J 


Dominus.Rex  verfus  Bettefworth. 

Though  the  f  ■  ^  O  a  mandamus  to  grant  adminiftration  to  the  hufbandf  it 
wife  has  tfepi-  |  ^^  returned,  that  the  wife's  mother  having  by  her  will 
hcrdifpofaa*and  givcn  her  feveral  effcfts  for  her  feparate  ufe  exclufive  of 

makts  a  will;  thehufband,  and  to  be  by  her  difpofed  of  as  fhefhould  think  fit, 
jet  if  there  be    ftc  had  accordingly  made  a  will,  whereby  (he  devifed  her  fcpa- 

no  aflent  of  the  ^  o -^  .1111/11  t-  • 

hufband,  he  rate  eftate  to  trultees,  with  whom  the  huiband  was  now  litigitr 
ihali  have  admi.  ing  the  validity  thereof  in  the  ecclefiaftical  court,  pending  ¥^ch 

Ante"  891  ^"^'  ^^  ^^*"  ^^  ^^  Arches  could  not  grant  adminiftration.  Et 
iiiu  per  curiam^  This  is  an  infufiicient  return,  for  here  is  no  aA  of 

the  hufband's  to  exprefs  his  aflent  to  her  making  a  will; 
and  (he  may  have  chofes  in  a£iion,  or  other  rights,  befides 
what  are  included  in  her  mother's  will :  in  thefe  cafes  there 
muft  be  fome  z8t  done  by  the  hufband,  to  exclude  himfelf ; 
which  not  being  pretended  in  this  cafe,  there  muft  be  a  per- 
emptory mandamus. 


Gre^n 
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Green  vtrfus  GifFard. 

TH  £  caufe  was  tried  upon  a  day  to  which  it  was  con-  Pnaice. 
ttnued  by  a  fecond  countermand.  And  the  defendant 
cnaking  no  defence,  the  verdid  was  fee  afide.  It  being  only  in 
the  plaintifPs  power  to  continue  his  notice  once  in  a  term« 
And  Page  J.  faid,  it  was  fo  icttled  in  C.  J.  Halt*%  time  on  ex- 
amining the  attornies. 

Dominus  Rex  verfus  Calcutt  et  Monk. 

THERE  were  five  fevefal  convifKons  for  deer-ftealing  Deer-ftcalen. 
returned,  four  of  which  being  cither  for  kilh'ng,  or  aid- 
ing in  killing  deer,  in  Wahham  foreft,  had  no  objedions  made 
to  them  that  are  worth  taking  notice  of ;  but  as  to  the  fifth, 
which  was  for  deer -dealing  in  a  puriieu  of  the  foreft,  it  wis 
objefted, 

That  it  was  not  averred,  that  deer  were  ufually  kept  in  the 
.^urlietij  but  only  that  they  were  iifually  kept  in  the  foreft, 
whereas  by  3  /f^.  &  M.  c.  .10.  that  feems  to  be  required.  The 
claufe  is,  "  If  any  perfon  fhall  unlawfully  courfe,  ^c,  any  red  3  w.  &  u. 
^  or  fallow  deer  in  any  foreft,  chafe,  purJUuj  paddock^  wood,  ^  '^ 
♦*  park,  or  6ther  ground  inclejiidy  where  d£er  have  or  Jball  be  ufually 
^'  iept^  without  the  confent  of  the  owner,  or  perfon  chiefly 
^  intH-ufted  with  the  cuftody  thereof,  or  ihall  be  aiding  or 
^^  affifting  therein,  and  fhall  be  convi<^ed  thereof,  he  (hall  for- 
**  feit,  i^c.'*     To  this  it  was  anfwered  by  Mr.  Solicitor  Ge- 
nera], That  fuch  averment  could  not  extend  to  a  .purlieu^  for 
4  Inft.  303.  defcribes  it  as  ff  place  where  by  law  deer  cannot  ]?e 
kep^  it  being  difaftbrefted  as  well  witif  regard  to  all  others  as 
the  owner,  and  the  oath  of  the  ranger,  304.  is  to  drive  de^r 
out  of  the  purlieu  into  the  foreft.     Manwood  292.     Secondly, 
The  averment  as  to  forefts,  chafes,  and  purlieus^  is  not  made 
neceffary  by  the   aft,  for  the  words  where  deer  are  ufually  kept  '^^^^l'  ^*'' 
extend  only  to  ground  inclofed;  elfe  the  words  other  ground  raentu  to  ik' 
will  make  it  neceflary  to  aver  that  the  foreft,  ^c.  was  inclofed,  H^Iu 
which  is  not  the  cafe  in  any  part  of  England. 

Etper  curiam^  The  anfwer  is  right  in  both  refpe£ls. 

Another  obje£llon  was,  that  it  did  not  appear,  but  that  the 
defendant  was  owner  of  the  purlieu ;  in  which  cafe  he  had  a 
right  to  chafe  the  deer  off  his  ground.  Sedper  curiam^  That 
would  be  matter  of  defenfe,  and  ftiould  be  ftievvn  on  his  part, 
according  to  the  refolutlon  in  the  cafe  of  the  King  v.  hryan^ 
rantey  iioi  J  fo  the  convictions  were  confirmed. 

4  C  3  Hickman 
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Hickman  verfus  Colley. 

Whit  coftt  ire  TJ  Y  3  7^^^.  !•  c.  1$.  it  is  provided,  That  if  one  cttizeii  of 
S^dfcmUnf"  -iD  London  (uc  another  out  of  the  jurifdi6Hon,  and  does  not 
miku  1  fuggef.  recover  40  J.  he  (hall  not  only  lofe  his  own  cofts,  but  (hall  alb 
tion  forcoftf.      pay  to  the  defendant  fo  much  ordinary  cofts,  as  fuch  defendant 

An^r.  377.  S.C.  q^  j^^j^  ^^^^^  j^.  j^^^  ^^^  j^j^^  j^^  j^f^j^j-^  ^f  ^j^^  f^^^ 
Ancei469  974« 

In  this  cafe  the  verdid  was  for  lefs  than  40 ;.  and  the  court 
gave  the  defendant  leave  to  fuggeft  it  on  the  record,  as  the  only 
way  to  get  at  his  cofts.  And  a  fuggeftion  being  made,  anda 
demurrer  put  in  to  it,  which  was  adjudged  for  the  defendant; 
it  caipe  to  be  a  queftion,  whether  the  cofts  of  the  applicatioii 
fhould  be  allowed,  or  only  cofts  of  the  trial  and  former  pro- 
ceedings, this  not  being  ftr!£Uy  fpeaking  cofts  of  the  defenfe. 
But  the  court  ordered  the  cofts  of  the  whole  to  be  taxed. 


When  topletd 
to  the  jurifdic* 
tion  in  ejed- 
inent. 


Doe  on  the  dcmxfe  of  the  Dutchefs  of  Hamilton  verfiu  Robin* 

fon  et  al\ 

DEcIarations  in  ejedment  were  delivered  before  the  eflbia 
day  of  Ea/fer  term,  and  in  Trinity  term  the  defendants 
appeared,  and  moved  for  leave  to  plead  to  the  juriididion,  that 
the  lands  lay  in  the  county  palatine  of  Qjefter.  And  upoa 
(hewing  cauie,  I  objeded  that  they  came  too  late.  Stdfer  at' 
riamy  Though  in  ordinary  cafes  the  defendant  muft  plead  this 
within  the  firft  four  days  ;  yet  we  all  know,  that  in  a  countiy 
caufe  the  tenants  cannot  be  compelled  to  appear  till  four  dm 
after  Trinity  term.  As  therefore  they  have  come  in  voluntaruy 
before  they  could  be  obliged,  it  is  hard  to  fay  they  are  out  ii 
time.  And  the  rule  for  pleading  to  the  jurifdiftion  was  made 
abfolute. 


9  G.  2*  c.  %i* 

A  Tcme  covert 
may  be  con- 
viaed  for  felling 
gin. 


Dominus  Rex  verfus  Crofts. 

■ 

COnvi£tion  on  9  Geo.  2.  r.  23.  for  felling  gin.  It  was 
objected  by  Serjeant  Bootle^  that  it  appeared  the  defendant 
was  Tifeme  covert^  and  therefore  as  fhe  could  make  no  contrafl, 
it  muft  be  taken  to  be  her  huft)and's  fale  \  or  if  (he  could  be 
convi£ted,  he  ought  to  have  been  joined  for  conformity.  Alid 
2  Keb.  4681 479)  634«  i  Sid^  410.  were  cited. 


Mr. 
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Air.  Solicitor  contra  faid,  that  where  the  crime  is  of  fuch  a  See  3  Bur.  Rep. 
nature,  as  can  be  committed  by  her  alone,  (he  may  be  indidcd  *^^*  ««»^<"'«^- 
"without  her  hufband  ;  which  being  a  proceeding  grounded  mere- 
ly on  the  breach  of  the  law,  he  (hall  not  be  included  unlcfs  privy, 
li.  P.  C,  65.     I  Hawk,  3,  147.     6  Mod.  213,  239.     lu  this 
cafe  there  may  be  imprifonment  and  whipping. 

Et  per  curiarriy  We  think  the  conviftion  is  right ;  for  this  is 
not  like  the  cafes  that  found  only  in  damages  :  the  wife  mayb^ 
convidled  alone  for  rccufancy.  tiob.  96.  1 1  Co.  Forfler's  cafe. 
And  though  ihe  cannot  have  the  benefit  of  the  contract,  yet  fhe 
as  well  as  a  fervant  may  do  the  aifl  of  vending.  Salk,  384.  CrG» 
ya£,  482.  Befides,  there  would  be  a  plain  way  to  evade  the  a£t, 
iSfeme  coverts  could  not  be  convit^ed. 


Gainfcorough,  executor  of  Gainfborough,  veif.  Follyard. 

THE  defendant  was  indebted  by  bond  to  the  tcftator  of  the  ju4ginent  at  the 
plaintiff,  who  died  i^  March  1 738.     Upon  making  up  all  luit  ot"  cxwutor 
accounts  the  defendant,  on  3  Jprii  1739,  executed  a  warrant  of  ^^  fcM^'^lt^^ 
attorney  to  confefs  judgment  at  the  fuit  of  the  c>»ecutor  as  of  was  in  tcftaior't 
laft  Hilary  term,  or  any  fufcquent  term,  and  7  April  the  judg-  lifc-ti«c. 
ment  was  entered  up,  and  the  defendant's  goods  taken  in  exccu-  ^    "J[  ^ 
tion.     After  this  a  commif&on  of  bankruptcy  ifTued  againft  him. 
And  now  the  ailignees  moved  to  fet  afide  the  judgment,  as  being 
entered  of  Hilary  tcrniy  when  the  teftator  was  living.     And  the 
court  held  it  to  be  irregular,  for  the  attorney  could  have  no  au- 
thority to  appear  in  Hilary  term  at  the  fuit  ot  the  executor  :  and 
the  judgment  muft  be  cgnfidered  as  of  that  term,  though  to 
other  purpofcs  the  day  of  figning  is  material*     So  the  judgment 
and  execution  were  fet  afide. 


Brittain  vcrf,  Greenville. 

THE  defendant  in  ejet^n^ent  obtained  a  trial  at  b|ar,  on  Ta%ftr. 
confcnting  to  pay  bar  cofts,  and  receive  nijipriiis  cofts.  »^^»"' Abr. 
After  this  the  Icflbr  was  admitted  in  forma  pauperisy  and  had  a 
verdia  againft  him.  And  now  having  brought  a  new  cje«5tment, 
it  was  moved  that  the  mafter  might  tax  cofts,  in  order  to 
ground  a  further  motion  to  ftay  his  proceedings  in  the  iecond 
cje6lment.  But  the  court  refufed  to  make  any  rule,  faying 
every  man  had  a  right  to  a  fccond  trial  before  cje£hnents 
were  introduced,  and  might  bring  a  wi  it  of  right  after  a 
vcrdift  in  aiHfe.  And  they  could  not  conftrue  the  rule  as  a 
COi)fent  on  his  part  to  pay  cofts  in  all  events,  but  only  as  terms 

4  C  4  ^ut 
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put  upon  the  defendant.  That  the  regular  way  when  a  pau* 
per  is  vexatious,  was  to  difpaupcr  him ;  but  they  could  not 
think  he  was  fo  in  the  prefent  cafe. 


Pominus  Rex  verjids  Watkinfon« 

At  Nifi  prius  in  Middlefe^. 

f^nt°^^u«^'  T  TPON  an  indiament  for  perjury  in  an  anfwer  in  Chan-* 
in"  an  anfwer  vJ  cerv,  the  maftef  who  took  it  was  called,  but  could  not 
cannot  be  oWig-  fpeak  to  the  identity  of  the  perfon.     Upon  which   the  profe-* 

cutor  infifted  to  examine  the  defendant's  folicitor,  who  was 
prefent  at  putting  in  the  anfwer,  and  had  been  fubpcenaed; 
but  he  infifting  on  his  privilege,  the  Chief  Juftice  would  not 
compel  him  to  be  fworn  :  fo  the  defendant  was  acquitted. 
Sluaert  tamen^  for  this  was  to  a  fadl  in  his  own  knowledges^ 
and  no  matter  of  fecrecy  committed  to  him  by  his  client. 


cd  CO  fATcar* 


Fowlcs  verju%  Sir  John  Dinely. 

At  Nifi  prius  in  Middlcfex. 

Where  the  huf.  rTT^HE  defendant's  wife  having  been  conviSed  of  a  con* 
brchS^ed  "or  A  A>iracy  to  charge  her  hufbaud  with  fubornation  of  per* 
jury,  was  committed  in  execution  for  a  year.  The  plaintiflF 
kept  a  fpunging-houfe  within  the  rules,  and  received  the  de- 
fendant's wife  into  his  h'oufe,  and  found  her  neceflaries,  for 
which  this  action  was  brought.  The  Chief  Juftice  ruled,  that 
it  would  not  lie ;  for  her  being  there  was  illegal,  fhc  being 
fuch  a  prifoner  as  was  not  intitled  to  the  benefit  of  the  rulcs,^ 
and  in  fuch  cafe  the  law  will  not  raife  an  implied  promife,  to 
charge  the  huftand. 


fieceiraries  for 
the  wife. 


XTi4eACt« 


Jordan  verfu^  Lewis.     At  Guildhall. 

THE  plaintiff  and  another  were  indi^ied  at  the  Old Bailijt 
for  forgery,  and  acquitted,  and  a  copy  of  the  indi£iment 
granted  to  the  other  only.  In  this  aftion,  which  was  for  a 
malicious  profecution,  the  plaintiff  offered  the  copy  in  evi- 
dence ;  and  the  order  at  the  Old  Bailey  was  read  by  way  rf 
pbjcdliqn.  But  the  Chief  Juftice  faid,  he  could  not  refiiic  to 
let  the  plaintiff  read  it,  ifor  an  order  was  not  necefTary  to  make 
It  evidence,  nor  is  it  ever  produced  in  order  to  introduce  lU 
So  it  was  read,  and  a  verdict  obtained  for  the  plaintift',  which 
^he  court  refufed  to  fet  afide. 

I  WUtry 


1^ 
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Sir  William  Lcc,  Knt.  Chief  Juftice. 

Sir  Francis  Page,  Knt.  -j 

Sir  Edmund  Probyn,  Knt.        VJufiices. 
Sir  William  Chappie,  Knt.      J 
Dudley  Ryder,  E/q;  Attorney  General. 
John  Strange,  Efq\   Solicitor  General. 


Dominus  Rex  verjus  Sparrow  ct  al'. 

A     Mandamus  iifiied  tefte   i  'Junt^  direfted  to  the  juftices  of  Overfeen  miy 
Ipfiuich^  to  appoint  overfecrs  of  the  poor :  to  which  ^y  ^^^^^e 
^ey  returned,  that  they  had  in  obedience  to  fuch  writ  year. 
fnade  an  appointment :  and  that  being  removed  by  ctrtUrariy  » S«ff«  Ctf.  1*4* 
lippeared  to  bear  date  13  ^une. 

It  was  objef^ed  by  Mr.  Solicitor  General,  in  order  to  quafh 
the  mandamus  and  appointment,  that  it  appeared  the  mondi  af- 
^r  Eajier  (which  is  a  time  given  by  the  ftatute  to  make  the 
appointment  in)  was  expired  before  the  writ  ifllied,  Eafter 
day  being  22  Jpril:  and  the  court  was  bound  to  take  notice 
of  that,  according  to  Salk,  626.  and  HoyU  v.  Lord  Ccrnwaliisy 
Trin,  6  Geo,  i,  ante^  387.  The  aft  defigned  the  juftices  fhould 
do  it  within  a  limited  time,  and  therefore  puts  it  in  Eajler 
week,  or  within  one  month  after  Eajler:  now  if  it  may  bo 
done  at  any  time,  it  will  introduce  great  confufion,  and  it  will 
be  many  years  before  it  comes  round  to  the  right  time  again. 
^Therc  can  be  no  inconvenience  ii^  diis,  becaufe  the  church- 
^irardens  arf  overfeers,  and  take  (are  of  the  poor,^  and  there 

is 


Hhj 
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is  a  penalty  upon  the  juftices,  which  goes  to  their  u(e.  This 
is  a  part  of  the  a^  which  was  never  yet  thought  to  be  dU 
xe£tory  only* 

The  court  upon  the  argument  (except  Page  J.)  inclined  to 
think  the  mandamus  and  appointment  were  wrong  :  but  upon 
further  confiderationi  they  all  held  the  appointment  good,  and 
eonfirme J  that,  and  allowed  the  return,  the  Chief  Juftice  de- 
livering the  following  refolution : 

The  court  mull  judicially  take  notice,  that  this  is  made 
without  the  month :  but  then  the  queftion  is,  whether  it  b 
void  or  not  ?  The  adding  a  penalty  is  an  argument  it  is  not 
fo,  for  it  was  forefeen  there  would  be  inconveniencies  if  it 
was  not  done  in  time,  and  it  might  therefore  be  proper  to 
enforce  a*  fpeedy  execution  of  the  power :  and  this  was  die 
conflrudion  as  to  taking  pledges  on  Wejbn.  2.  r.  2.  2  R^* 
Ahr.  259.  Though  it  is  a  new  law,  yet  againft  the  juftice 
and  meaning  of  it  no  negative  fhall  be  implied.  Magna  charta 
fays,  Communia  pladta  non  fequantur  curiam  nojlram  j  and  ytt 
if  the  Common  Pleas  gives  judgment  to  abate  the  plaintiiPs 
writ,  which  is  reverfed  in  the  King's  Bench,  that  court  (hall 
proceed  upon  the  writ.  2  Inji.  23.  So  alfo  as  to  an  affife  in 
the  proper  county.  2  Inji,  25.  The  ftatute  2  Ed.  6.  r.  4. 
requires  two  or  more  juftices  j  and  yet  3  Injl,  136.  it  is  held, 
that  where  there  is  but  one  juftice,  he  may  execute  the  au- 
thority. 

The  43  £//z.  r.  a.  being  for  the  maintenance  of  the  poor, 
muft  be  conftrued  liberally,  and  fo  faid  Pratt  C.J.  Trin.  7  G.  i. 

Ante,  512.  ^^  ^^  cafe  of  Rufford^  where  a  mandamus  to  appoint  overfeers 
in  an  extraparochial  place  was  granted  after  the  month  was 

Ante,  932.  expired  ;  and  fo  it  was  Trin,  5  Geo.  2-  in  the  cafe  of  Ufxetir: 
and  though  thefe  were  cafes  on  13  55f  14  Car.  2.  c.  12.  yet  they 
mull  derive  their  authority  from  the  former  law.  Here  are 
no  negative  words;  as  in  12  Car.^.  c.  25.  §  13-  as  to  the 
price  of  wines,  where  the  words  and  at  no  other  thne-are.  added. 

It  is  confiderable,  that  this  is  a  thing  which  it  is  not  in  the 
power  of  the  parifli  to  procure,  and  is  therefore  a  conftru^oa 
ix  necejjitate. 

Hafwell  qui  tam  verfus  Challe. 

What  h  a  fcU-  T  N  debt  on  12  Car.  2.  c.  25.  for  felling  wine  by  retail  with- 
ing  by  rcuU.  J^  ^^^  licence,  the  jury  found  a  fpecial  verdift  to  this  efFcS } 
Aad/.  392!         that  the  defendant  was  a  merchant  who  imported  wine  in  pipes 

and   hogfhcads,    fwearing  it  did   not  belong  either   to  vint* 
ner  or  retailer  j    that  he   fold   to  three  dinerent  perfons  at 

2  three 
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three  different  times  one  dozen  of  quart  bottles  of  Op9irt9  wine 
unmeafured  by  any  meafure,  refiifing  to  fell  by  the  gallon  ; 
and  thiit  this  wine  was  drawn  out  of  a  pipe  by  him  imported, 
and  was  carried  away  by  the  buyers,  and  drank  in  their  pri- 
vate families,  and  not  elfewhere ;  and  that  the  defendant  had 
no  licence.  And  after  two  arguments,  the  court  was  unani* 
moufly  of  opinion  that  this  was  retailing  within  the  meaning 
of  the  fhitutes  12  Car*  2.  c,  25.  and  15  Car.  2*  c.  14.  jli/n- 
Jburs  Di£iionarj<,  verba  RitaiL  So  judgment  was  given  for  the 
plaintiff. 

5  Marchy  1740,  this  judgment  was  reverfed  in  the  Houfe  of 
Lords,  the  dozen  of  quart  bottles  not  being  found  to  be  a  retail 
meafure,  and  a  venin  facias  di  ncvo  awarded.    . 

Coulfon  Virfus  Coulfon. 

A   Cafe  was  fent  from  the  Rotts^  wherein  the  queftion  was,  ^^^  ^^j, 
^  whether  an  eftate-tail,  or  only  an  eftate  for  life,  pailed  pafs  an  eftate- 
••  bya  will:"  and  it  was  this:  "'i-   ^  r  aw 

/  a  £q.  Cat.  Abr« 

3iS.  pi.  34* 

Robert  Bromley  devifes  to  his  grandfon  Robert  Coulfon  and  aTr.  Ack.  24^ 
his  affigns,  for  his  life  natural,  the  reverfion  of  lands  cxpeftant  ^^^y  o/con°.*  * 
on  the  death  of  the  devifor's  iifter,  and  from  and  after  the  de-  ting.  Rem.  and 
termination  of  the  eftate  for  life  of  his  faid  grandfon,  then   to  Exccnt.  Dct% 
truflees  during  the  life  of  his  grandfon,  to  preferve  contingent  seeB^.Rcp. 
remainders  ;  and  from  and  after  the  death  of  his  grandfon,  unto  3s. 
the  heirs  of  his  body  lawfully  begotten  and  to  be  begotten,  with 
divers  remainders  over. 

And  upon  the  firft  argument  the  court  w^  clear  in  opinion, 
that  this  was  an  eftate-tail  in  the  grandfon.  The  cafes  cited  . 
to  prove  it  an  eftate-tail  were  i  Co.  Sbelley*$  cafe.  Co,  Lift. 
22' b.  319.  b.  Cro.  Eliz.  525.  I  Vent.  214.  Trin.  11  Ann. 
rot.  7,20.  Backhoufe  v.  Wells.  Abr.  Ca.  Eq.  184.  Mich.  13 
Geo.  I.  Goodrightr.  Puilenj  ante^  729.  And  a  cafe  at  the 
Council  Board  of  Wood  v.  Morris. 

£  contra  were  cited  Carter  170.  l  Sid.  81.  Salt.  568, 
;t24.  3^«'-437»  Carth.  172,  4br*  Eq.  Caj.  105,390. 
I  y'ent.  231* 


The 
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Clerk  of  the 

crown-office 

nty  have  a  rule 

for  the  original 

client  to  pay 

him. 

See  3  Bur.  Rep. 

2313.  S.  P. 

accord* 


The  Cafe  of  Henry  WaWron,  a  Ckrk  in  the  Crown-Oflke. 

TNG  RAM  zxizxtovfity  (fince  deccafed)  imployed  him  is  ft* 
"^  veral  quo  warranto  cauTes  in  the  borough  of  Eve/ham^  ^kk 
were  proiecuted  and  defended  by  Sir  John  Ruflmct  «nd  Mr. 
Rudge^  who  were  Ingram's  clients,  and  bills  were  delivered  ky 
Ingram's  executors  to  them,  in  which  were  included  the  clerk 
in  court's  demand  amounting  to  292/.  6s.  fince  which  Ingram 
is  dead  infolvent,  and  his  executors  infift  to  receive  the  whole 
of  Sit  John  Rufljout  and  Mr.  Rtu^ej  and  leave  the  clerk  in 
coint  to  come  in  as  a  creditor.  Upon  this,  I  moved,  that 
Sir  John  Rujhout  and  Mr.  Rudge  (who  admitted  to  have  above 
600 /•  in  their  hands  of /;7^rtfm's  bill)  might  pay  the  clerk  in 
court  his  fhare,  as  is  done  every  day  in  Chancery;  and  the 
gentlemen  fubmitted  to  do  as  the  court  (hould  dire£t.  Eifer 
curiamj  There  is  no  reafon  why  we  fhould  not  take  the  fame 
care  of  our  clerks.  The  money  paid  to  TValdron  will  not  be 
aflets  that  have  come  to  the  hands  of  the  executors  ;  fo  they 
cannot  be  prejudiced.  A  rule  was  made  for  their  paying  to 
Mr.  fValdron  292/.  6i.  which  was  his  proportion  of  the  bill. 


1 G.  <•  19. 

|f<if«i/notwhh« 
U  5  Ann. 


Hooker  vtrfus  Wilks. 

EBT  on  8  Geo.  i.  c.  19.  for  die  penalty  of  30/-  by 
ufing  a  hound  to  deftroy  game.  And  after  a  veniid  fti 
_  laintiff,  the  judgment  was  arrefted,  for  5  Ann.  c.  14.  has 
not  the  word  hound^  and  the  words  other  engines  come  after 
nets  i^r.  and  are  applicable  only  to  inanimate  things.  And 
this  being  a  penal  law,  cannot  be  extended.  The  ftatute  %i 
i^  23  Car.  2.  c.  25.  has  indeed  general  words,  or  any  ober 
dogs  to  dcjiroygamcy  but  this  is  not  a  convifiiou  on  that  ftatute. 


Prohibition  to 
a  fuit  for  build- 
ing chariry- 
i):hool  in 
church-yard. 


The  Redor,  &c.    of  Saint    George  Hanover  Square  wrfitt 

Steuart. 

THE  pariih  was  cited  to  appear  in  the  Bifhop of  Londonh 
court,  to  fhevy  caufe  why  a  licence  {hould  not  be  grant^i 
to  Mr.  Steuart y  to  erecSt  a  charity-fchool  on  part  of  the  church- 
yard. And  upon  motion  of  the  reftor  and  pariihioners  a  pro- 
hibition was  granted,  for  the  ecclefiaftical  court  has  nothing 
to  do  with  thisjt  and  cannot  compel  them  without  their 
confent. 


Domlnus 
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Dominus  Rex  verfia  Munoe, 

E  was  convi£ted  for  procuring  from  one  Mary  Kinsford  by  Thefiifc  tokent 
^^        fidfe  tokens  a  pronrifbry  note,  under  pretence  that  he  muft  be  fpccifi«4 
would  bring  her  mwicy  for  it.     And  upon  motion  in  arreft  of  *"*"  *"***^- 
judgment,  it  was  held,  that  it  is  neceflary  in  an  indidment,  to 
fpecify  the  faUe  tokens.     2  Cr4t.  20.     4  Co.  40.     H,  P.  C. 
265.     f  Lev.  299.     So  the-judgment  was  arrefted. 

Cafe  of  the  Level  of  Hull. 

AN  order  of  fewcrs  was  made  for  levying  9  d.  per  acre  on  scweri. 
T3T2  acres,  to  be  paid  to  die  clerk,  to  be  applied  to- 
wards defraying  of  charges  in  and  abouC  the  execution  of  the 
commiffion.  And  though  it  was  objeded,  that  this  (hould 
have  been  on  the  occupiers^  accordii^  to  10  Ca.  139,  yet  the 
court  helcf  this  good,  for  the  words  of  the  ftatute  do  not  require 
it.  Another  obje6Hon*  was,  that  %  rate  cannot  be  made  to  re- 
imburfe  charges,  any  more  than  to  re-imburfe  overfeers  of  the 
poor.  Sed  per  curiamy  In  this  cafe  there  is  an  exprefs  power  to 
allow  charges,  whereas  in  that  the  43  Eli%,  r.  2.  confines  the 
power  to  rztcs  for  relief  of  the  toor  j  and  a  rate  after  the  poor 
have  had  it  is  norftri6uy  fo  called.     The  order  was  confirmed. 


Between  the  Pariflles  of  Southwold  and  Yoxford  in  Soffelk* 

UP O N  a  fpecial  order  of  felEons  it  was  ftated,  that  the  Poor. 
pauper  took  a  houfe  at  Scuthwoldzt  the  rent  of  10/.  per  Bu^sfitu  c2l 
Mnnum^   the  landlord  agreeing  to  build  a  ftable,  wafhhoufe,  140!  pi.  47. 
fsfc.  to  it.     That  the  real  value  when  taken  was  but  6/.  ro  s. 
per  anntem^  and  the  landlord  never  made  the  neweredtions  ;  but 
if  they  had  been  made,  it  might  have  been  worth  10  A  per  an- 
mum.     And  the  court  held  this  was  na  fettlement. 


RufTel  verfus  Boheme.     At  Guildhall. 

TO  prove  a  property  in  the  cargo  on  an  a£b*on  upon  a  What \t proof 
policy  of  infurancc,  the  plaintiff  produced  a  bill  of  par-  ^J^l^H^^ 
^ela  of  one  Gardiner  at  Peter/burgh  with  his  receipt  to  it,  and 
proved  his  hand.     The  defendant  objedled,  that  this  was  no 
evidence  agaiufl  the  infurers  \  but  the  Chief  Juftice  allowed  it. 
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iS/r  William, Lee,  Knt.  Chief  Jujiice. 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyi 
Sir  William  Chappie^ 

Dudley  Ryder,  Efqi  Attorn^,  General. 
John  Strange,  Efq\  Solicitor  General. 


<nt.  -J 

n,  Knt.        >Juftices. 

At,  Knt.      3 


Fitchet  ver/us  Adams. 

f^  *°^  1*^*  T  N  ejc£lnicnt  on  the  demiie  of  Richard  Hayes^  the  jury  fbniid 
^^tytg^'  I  a  fpecial  verdia  to  this  effeft:  that  iJirAori/ iHiy/x  (fince 
to  uke  adTan-  '^  deceafcd)  being  feifed  in  fee  of  the  premises  in  quefttoo, 
aitfM^ir^'  and  having  z  Wiie  Margaret^  and  a  daughter  £//ztfArf6  of  the 
aflVnted  to  gf!  ^ge  of  fix  years  ;  by  his  will,  dated  i6th  M^y  ij22y  deviled  to 
t«rwanit.  his  wife  and  her  heirs,  but  if  (he  marries  again,  then  he  ap- 

points two  truftees  to  receive  the  rents,  and  apply  them  to  the 
education  of  his  daughter  till  (he  comes  of  age,  and  in  cale  of 
fuch  marriage  of  the  mother  he  devifes  to  the  daughter  in  foe. 
That  Richard  died  in  yum  1722,  and  the  wife  entered  and 
married  a  fecond  hufband  15  yt^ril  1723,  and  the  daughter 
continued  to  live  with  and  was  educated  by  her  till  her  (die 
daughter's)  death  5  May  1734,  when  (he  died  without  {(Tue  and 
unmarried ;  and  the  lefTor  of  the  plaintiff  was  her  coufin  and 
heir.  That  22  May  1738,  John  fVoodon  behalf  of  the  lefTor  of 
the  plaintiff  did,  without  any  previous  authority,  make  an 
adual  entry  on  the  premifles,  claiming  the  fame  as  the  eftate 
of  the  lefTor  in  virtue  of  his  heirfhip  to  Elizabeth^  and  that  the 
lefTor  having  notice  thereof  did,  5  Junt  1738,  afTent  thereto. 

Upon  this  cafe  two  points  were  made  :  i.  Whether  an  a£hial 
entry  was  ncceflary.  And,  2.  If  it  was,  whether  this  was  a  fuf- 
ficient  one. 

The 
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The  firft  of  thcfe  depended  on  two  queftions,  i.  Whether 
this  devife  over  was  a  condition  or  a  limitation ;  for  if  it  was 
the  latter,  an  a<£^ual  entry  undoubtedly  was  not  neceflary ; 
2.  That  if  it  was  a  condition,  then  whether  it  would  be  neccf- 
fary ;  this  not  being  to  avoid  a  fine. 

Thcfe  were  fpoken  to  at  the  bar,  but  the  court  gave  no 
opinion  upon  them ;  being  very  clear  upon  the  fecond  point, 
that  what  was  found,  did  amount  to  an  actual  entry,  to  fupport 
.  an  ejectment,  being  aflfented  to  before  the  day  of  the  demife  in 
the  declaration,  Co.  Lift.  247,  258.  9  Co.  106.  i  Roil.  jtbr. 
738.  pi'  2,  3, 4.  And  they  alfo  held,  that  there  was  no  occafion 
for  its  being  by  deed  or  in  writing.  Judgment  was  given  for  the 
plaintiff. 

Warren,  ex  demiff*  Webb  virfits  Greenville. 

UP  ON  a  trial  at  bar,  the  leflbr  of  the  plaintiff  claimed  un-  a  fumnder  of 
der  an  old  intail  in  a  family  fettlcment,  by  which  part  of  ^"jVlj/'"*'  l*^* 
the  eftate  appeared  to  be  in  jointure  to  a  widow  at  the  time  her  ^^^^  arecowy 
fon  fufFercd  a  common  recovery,  which  was  in  1699-     And  •f4oycart 
the  defendants  not  being  able  to  (hew  a  furrender  of  the  mo-  ^'*'><*»"l- 
ther*s  eftate  for  life,  it  was  inAfted  that  there  was  no  tenant  to 
the  praecipe  for  that  part,  and  the  remainder  under  which  the 
lefTor  claimed  was  not  barred. 

To  obviate  this,  it  was  infifted  by  the  defendant,  that  at  this 
diftance  of  time  a  furrender  (hould  be  prefumed  j  according  to 
I  Fen.  257.  and  what  is  laid  down  in  Mr.  Ptgot^s  book  of 
C$mmm  Kecoveries.  And  to  fortify  this  prefumption  they  offered 
to  produce  the  debt  book  of  Mr.  Edtvardsj  an  attorney  at 
Brijioly  long  fmce  deceafed,  >^ere  he  charges  32  /.  for  fufFer- 
ing  the  recovery,  two  articles  of  which  are,  for  drawing  a  fur- 
render of  the  mother  20  x.  and  for  ingrofiing  the  two  parts 
thereof  201.  more  \  and  that  it  appeared  by  the  book  the  bill 
was  paid. 

And  this  being  objeftcd  to,  as  improper  evidence  ;  the  court  An  entry  In  an 
was  of  opinion  to  allow  it :  for  it  was  a  circumftancc  material  JJj^^j^*^  ^1^* 
upon  the  inquiry  into  the  reafonablenefs  of  prcfuming  a  fur-  his  death. 
render,  and  not  be  fuipefted  to  be  done  for  this  purpofe;  that  Secs^«r.Rep. 
if  Edwards  was  living  he  might  undoubtedly  be  examined  to  it  j  ^^^*  *^^^' 
and  this  was  now  the  next  beft  evidence.     And  it  was  accord- 
ingly read.     After  which,  the  court  declared,  **  that  without 
♦^  this  circumflance  they  would  have  prefumed  a  furrender;" 
and  defircd  it  miii;ht  be  taken  notice  of,  "  that  they  did  not 
**  require  any  evidence  to  fortify  the  prefumption,  after  fuch 
**  a  lcn>^Ui  ol  time." 

Goater 
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Itole  mtde  for 
aphintifFto 
produce  his 
^ocJu. 


Goater  verfus  Nunncly. 

TH  E  difpute  was  between  the  plaintiiF  a  fa£lor  in  £W/i- 
field  and  the  defendant  a  grafier  :  and  upon  the  defend- 
ant's motion  the  court  made  a  rule  for  the  plaintifF  to  fhcw 
caufe,  why  he  fhould  not  produce  at  the  trial  the  feveral  boda 
wherein  he  enters  the  accounts  of  beafts  fold  and  of  moniet 
received  on  the  defendant*s  account.  The  plaintiiF  fhewed  no 
caufe,  fo  upon  an  affidavit  of  fervice  the  rule  was  made  abfdolc. 


Dominus  Rex  verfus  Ford. 

Ko  information  'TT^HE  court  was  movcd  for  an  information  againft  1 
fornotcoUea.  \^  churchwarden,  for  refufmg  to  coUedt  money  on  a  brief 
iag  brief  money,  foj  fi^^^  according  to  the  a£t  /^Ann.  c.  14.  and  the  cafe  of  in- 
formations granted  for  not  burying  in  woollen  was  cited.  M 
per  curiam^  That  is  of  a  publick  nature,  and  wherein  the  it- 
ven^e  is  concerned :  and  befides,  in  this  cafe  there  is  at  penalty 
given,  and  a  method  for  obtaining  it.     So  no  rule  was  nuidc* 


When  the 
BUintiffihall 
lM|Fe  f oU  cofts. 


Smith  verfus  Clarke  et  al\ 

THE  plaintifF  declared  in  trefpafs  for  entering  his  bode, 
continuing  there  forty-eight  hours,  difturbtng  him  in 
his  pofleflion,  and  eating  and  confuming  twenty  pound  of  bee^ 
fpeclfying  alfo  feveral  quantities  of  mutton,  veal,  lamb,  beer 
and  ale.  The  jury  found  for  the  plaintiiF,  and  half  a  guinea 
damages.  And  the  queftion  was,  whether  the  plaintiflF  ihouU 
have  full  cofts ;  which  upon  coniideration  were  awarded  him; 
for  as  to  the  goods  it  is  in  the  nature  of  an  a£tion  of  trover,  and 
here  is  to  all  purpofes  an  afportation,  which  always  carries  coftSt 


Words. 
I  Yin.  Abr. 
507.  pL4X. 


Rivers  and  Lite. 

UPON  error  e  C.  B.  it  was  held  a£^ionabIe  to  (ay  of  die 
plaintiiF,  Toudidjhut  up  v^ftfter  (meaning  Jruu  the  late 
Mfife  of  the  plaintiff  and  fitter  of  the  defendant)  and  murder  kr^ 
and  I  will  prove  it ;  notwithftanding  a  long  ftring  of  old  cafei 
were  cited  to  the  contrary.    And  the  judgment  was  aflirmed* 


$beplcjr 
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Shepley  verfus  Marflu 

THE  plairitifF  declared  on  a  bond  dated  6  January  1728*  If  the  record  of 
The  defendant  pleaded  mn  efifaaum^  andintheifluc  deli-  t^^i^'^^^^l 
trered,  the  bond  was  defcribed  as  in  17389  and  the  ifTue  was  re-  ration  deiiveied» 
ceived,  and  paid  for  without  any  objeftion.     The  record  of  V^yj^^*®."  ^'°"* 
Htfi  prius  was  1728;  and  no  defenfe  being  made,  the  court  was  rolterial."  ^^ 
now  moved  to  let  it  afide,  as  varying  from  the  iiTue  delivered^ 
But  the  court  refufed  to  fct  afrde  the  verdi£^  for  the  defend- 
ant's plea  upon  record  was  not  altered  by  it ;  the.  iiTue  tried 
being,  whether  he  executed   a  bond  in  1728.      Befides,  he 
fliould  have  refufed  the  iflue,  if  not   agreeable   to  the  decla* 
ration. 


Dominus  Rex  verfus  Woodfall. 

UPjON  trial  of  an  information  for  a  libel,  the  jury  acquitted  Coftt  on  In* 
die  defendant  contrary  to   the  direction  of  the  court,  'onnttioni. 
Upon  which  the  defendant  moved  above  for>  cofts  on  4  W  5  \f\^^    •&M. 
tV.  (^  M,  c.  18.  which  provides,  that  in  cafes  where  the  de- 
fendant is  acquitted,  the  court  is  authorized  to  award  cofts  to 
the  defendant ;  unlefs  the  Judge  (ball  at  the  trial  certify  there 
was  a  reafonable  caufe.     In  this  cafe  no  fuch  certificate  was 
alked ;  but  it  was  infifted  on  for  the  profecutor,  that  it  was 
difcretionary   in   the  court.     The  Chief  Juftice  certified  ore 
ienuSf  that  it  was  a  verdid  againft  evidence  j  but  then  he  and 
all  the  others  held,  that  it  was  now  too  late  to  inquire  into  the 
probable  caufe ;  and  that   it  was  not  difcrctionary,   but  com- 
pulforv   upon  them,  where  there  was  no  certificate.     So  the 
iiefendant  had  his  cofts. 


Between  the  Parifhes  of  Hasfield  and  Furley  in  Gloucefter- 

fhire. 

UP-ON  a  fpecial  order  of  felfions  relating  to  the  fettle-  a  child  cannot 
ment  of  a  boy  of  eight  years  and  a  girl  of  fix,  who  had  ^^  ^^  ^^« 
been  removed  by  two  juftices  from  Furlty  to  Hasfield^  it  was  ^J^^"^  ^^  ^ 
ftated,  that  the  mother  of  thefe  children  had  an  eftate  of  4  /.  boy  with  her 
per  annum  in  Furlcy,  where  fhe  and  her  huiband  lived  and  had  ^"^^^'j  .^rV^I 
thefe   children  3  that  fhe  dying,   the  hufband  became  tenant  ^n  eftate  in  tht 
by   the   curtefy,  and  whilft  fuch  he  took  30  /.  per  annum  in  parifh. 
Hasfietd,  and  lived  one  year  there  with  his  two  children,  and  J"*^*  ^^jj^' ?*^' 
then  died :  that   the  children  being  found  with  their  grand- 
mother  at    Furley^  were  both  removed    to   Hasfald :   which 
order  the  feffions  confirmed.  it 

Vol.  II.  i.  D  And 
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And  now  the  court  upon  argument  confirmed  the  orders  aJ 
to  the  girl,  but  quaflicd  them  as  to  the  boy.  For  as  to  the 
boy  he  was  tenant  in  fee  of  the  4  /.  per  annum.  And  though 
it  was  not  ftated,  that  he  was  actually  upon  that  fpot ;  yet  it 
was  enough,  that  he  had  fuch  an  eftate  in  the  parifhu^  from 
whidh  he  could  not  be  removed.  But  as  to  the  daughter  it  was 
other  wife,  fhe  could  demand  no  maintenance  out  of  her  bro- 
ther's eftate :  and  it  was  never  yet  determined,  that  children 
fhould  go  to  a  grandmother  for  nurture.  She  may  indeed  be 
charged  to  contribute  to  their  relief  in  the  pariih  where  thej 
are  fettled. 


Blakey  verfus  Birmingham. 

Amendment.     /T^  H  E  judgment  was,  that  the  plaintiff*  JhouU  recover,  in- 

X     ftead  of  do  recover.    And  after  error,  the  court  amended 
it  as  the  mifprifion  of  the  clerk. 


Between  the  Parlihes  of  Ovingdon  and  Northoram  in  Yoric- 

fliire. 

Money  advanced  T  T  P  CN  the  fettlement  of  an  apprentice,  it  i^^'as  ftaited,tfaat 

for  cioaths  need    \J    the  mother  propofed  to  put  him  out  to  an  inhabitant  of 

pwn^ticc  dutir   ^ortharam^  who  refufed  to  take  him,  becaufe  he  wanted  cloatht ; 

SefT.  Car.  196.  upon  which  the   grandfadier  agreed,  that  he  would  pay  30  s» 

B  ^Set  1  C  f  ^^  ^^  mafter  to  cloath  the  boy  withal :  in  purfuance  of  which 

145!  pi.  48.    '  the  mafter  did  lay  out  30  f .  in   cioaths  for  him,  and  be  was 

bound   by  indenture,  in  which  no  mention  is  made  of  the 

30  X.  nor  was  any  duty  paid.     That  the  grand6ther  paid  tiic 

30  J.  and  the  appentice  ferved  out  his  time,  which  the  fefltons 

adjudge  to   be   a   fettlement*     Et  per  curiam^  The  order  was 

Ante,  903.        confirmed  :  for  this  is  not  like  the  cafe  of  Curenden  v.  LaUmd^ 

where  there  was  money  a£tually  given  to  the  mafter,  for  his 

own  ufe  ;    whereas  here  the  mafter  is  a   mere  agent  of  the 

grandfather's  to  lay  out  30X.  for  him.     And  it  could  make  no 

difference,  whether  the  mafter  did  it  or  any  bodyelfe.     That 

%  Ann.  c.  9*      ^his   was  not  a  cafe  within  the  intent  of  8  y/;m.  r*  9^  §  39. 

C  39.  the  pofitive  words  of  which»  in  a  cafe  cxprefly  within  it^oUigei 

tlie  court  in  the  other  cafe  to  hoU  it  no  fett^ement^ 
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HO,  pi.  5«b 

5ir  William  Lcc,  Knt.  Cbiefjujlice. 

Sir 

Sir 

Sir 

Dadley  Ryder^  Efq;   jittomey  General. 

John  Strange,  Efqi  Solicitor  General. 


tr  VY  1111am  LiCC,   r^nf.   x^oiej  j  uj^ice. 
ir  Francis  Page,  Knt.  1 

ir  Edmund  Probyn,  Knt.         Vjujiices. 
ir  William  Chappie,  Knt.       J 


Adams  verfus  Rulh. 

jnS^  curiam^  The  fpiritual  court  has  no  jurifdi£lion  to  prohibition  to 
Jl      fettle  a  churchwarden's  accounts.     And  a  prohibition  was  fettling  churcb- 

granted  after  fentence  allowing  the  accounts,  and  an  ap-  wardens  ac- 
peal  to  the  Arches.  ^X974. 

17  Vin.  Abr. 
600.  o* 

Dominus  Rex  wrfus  Weftbeen 

UPON  a  certiorari  pro  Rige  to  the  Old  Bailey^  an  indift-  Thefteaiingi 
meat  for  larceny,  and  a  fpecial  verdia  thereupon,  were  fct^^bSJindiJ^ 
reCnrned  into  the  King's  Bench.     The  indidment  fet  forth,  riea  is  not  fe- 
that  the  pri(bner  felonioufly  ftole  a  parchment  writing  purport-  l^^^y- 
ing  to  be  a  commiflion  10  Ann.  out  of  the  court  of  Chancery,  *  ^^  Ctf.37'« 
to  fettle  the  boundaries  between  two  manors,  and  afcertain  the 
height  which  the  defendant  in  the  caufe  had  a  right  to  keep 
water  up  to,  in  a  pond  in  his  ground  ;  and  alfo  another  parch- 
ment writing  purporting  to  be  a  return  of  the  commMioners 
thereto  :  which  commiifion  and  return  were  refpe^ively  laid 
to  be  of  the  value  of  2  /•  atnd  were  of  the  goods  and  chattels 

4D  2  of 
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of  the  King.  Upon  Not  guilty  pleaded,  the  jury  find  that  two 
parchment  writings  anfwering  the  defcription  in  the  indid« 
ment  in  the  year  17 12,  were  brought  into  the  fix  clerks  office 
in  MiddLfex^  belonging  to  the  court  of  Chancery,  and  the 
proper  office  wherein  to  record  and  keep  them,  as  records  of 
that  court,  where  they  were  accordingly  kept  till  28  O^^ber 
17385  when  the  prifoner  privately  carried  the  fame  out  of  the 
office  with  an  intent  to  Iteal  the  fame :  that  they  were  the 
King's  goods,  and  each  of  the  value  of  one  penny  ;  and  that 
in   1717  the  caufe  was  at  an  end.     Sed  utruniy  ^c.  etjij^c. 

This  cafe  was  twice  argued  at  the  bar,  i.  By  Mr.  Solicitor 
General  for  the  crown,  and  Serjeznt  Hayward  for  the  prifoner  i 
and  2.  By  Mr.  Attorney  General  and  Mr.  Barnardi/Ion. 

On  the  part  of  the  crown  it  was  argued,  that  upon  the  lidiole 
record  the  prifoner  was  guilty  of  petit  larceny.  In  order  to 
prove  this,  two  things  were  infifted  on,  i.  That  this  was 
petit  larceny,  according  to  the  general  nature  of  it.  And 
2.  That  no  objecSion  lies  from  the  nature  of  the  parchment 
writing,  or  its  being  a  record,  to  bring  this  taking  away  to  be 
under  the  degree  of  felony. 

As  to  the  firft,  it  was  obferved,  that  there  was  no  difference 
in  the  defcription  of  the  offence  (except  in  point  of  value)  bc- 
'twcen  grand  Vin^  petit  larceny,  but  both  are  confidered  as  two 
fpecies  of  fimple  larceny.  I'hat  the  definitions  of  fimple  lar- 
ceny to  be  met  with  in  all  the  ancient  writers  do  not  ma- 
terially differ.  Bra^forr^  lib.  3.  c.  32.  p.  150.^.  defines  it  to 
he  fratuiukfita  contra^ atio  rei  alienae  cum  animo  furandi^  inviii 
domino  cujus  res  ilia  fuerit,  Britton^  c.  15.  p,  22.  ufes  the 
words  de  ceux  a  qui  les  cbofes  ferront^  ou  par  ceux  hors  di  qui 
garde  le  chofe  avera  ejle  trove  emble  ou  robbe.  And  with  thcfc 
defcriptions  agrees  I'ietay  lib,  i.  c.  38.  />.  54.  In  3 /«/?•  107. 
it  is  fliled,  the  taking  away  the  mere  perfonal  goods  of  ano- 
ther :  and  in  Bro  Corone  190,  the  felonious  taking  of  anything 
wherein  another  hath  property. 

Now  as  to  the  firft  part  of  the  defcription,  frauduUnta  en- 
tradiatio  anlmo  furandi^  it  is  found  that  the  prifoner  privately 
(which  anfwers  to  invito  dornino)  carried  the  fame  out  of  the 
^      office  with  an  intent  to  Jieal  the  fame.     That  it  was  res  aHana 
is  exprcfsly  found,  the  verdift  being,  that  it  was  the  property 
of  the  King  ;  and  a  value  is  found,  which   reduces  it  to  ptit 
larceny.     Here  the  property  is  found  as  a  fa6l,  and  cannot  be 
faid  to  be  a  falfe  conclufion  of  the  jury,  for   the  crown  has 
the  records  in  their  cuflody.     And  in  3  lujL  71.  it  is  called  the 
King's  treafury  of  judgments,  with  v/iiicli   agrees    //.  P.  C 
650.       Though    the    parchment ,.  be  originally  paid   for    by 
"  I  *  the 
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the  p^trty ;  yet  when  once  made  a  record,  he  cannot  take  it 
away.  And  fo  it  is  as  to  the  rolls  of  the  lord  of  the  manor. 
The  animus  furandi  is  the  fubftance,  and  no  nice  diilin£tions 
as  to  the  property  (hould  be  received.  Parochiani  are  no  cor- 
poration, and  yet  the  dealing  bona  parachianorurn  is  indictable. 
Dab.  373.     Stamf  25.  b. 

But  then  the  objeftion  arifes,  that  though   this  may  primf' 
facie  &11  within  the  general  defcription  of  larceny  ;  yet  the  na- 
ture of  this  parchment  writing,   or  its  being  a  record,  fur- 
nifhes  an  exception  out  of  the  general  rule,  and  proves  this 
not  to  be  fuch  a  thing,  of  which  a  felony  can  be  committed. 

In  order  to  obviate  this  obje£lion,  it  will  be  necefTary  to 
examine  a  little  the  grounds  upon  which  it  ftands.  How 
flender  a  reafon  foever  there  was  at  firft  for  the  diftinftion,  yet 
it  muft  be  agreed  to  be  now  too  late  to  contend,  that  as  to 
€lHfes  in  a^ioHj  or  what  belongs  to  the  realty,  a  felony  can  bje 
committed  of  them  ;  and  the  reafon  given  in  i  Hctwk.  is,  tha,t 
theie  things  generally  fpeaking  being  of  no  ufe  to  any  but 
the  owner,  are  not  fuppofed  to  be  fo  much  in  danger  of  being 
ftolen,  and  therefore  need  not  be  provided  for  in  fo  ftrift  a 
manner,  as  thofe  which  are  of  a  known* price  and  every  body's 
money.  So  that  if  I  Ileal  a  fkin  of  parchment  worth  i  x.  it  is 
ielony;  but  when  it  has  10,000/.  added  to  its  value  by  what 
is  written  upon  it  \  it  is  no  oiFenfe  to  take  it  away. 

The  ufe  to  be  made  of  this  obfervation  is,  that  fo  far  as 
the  law  is  fettled,  it  is  not  to  be  altered  :  but  if  it  docs  not 
exempt  this  particular  cafe,  there  is  no  reafon  to  exclude  it. 

Now  what  are  exempted?  i.  Chattels  real.  Is  this  one  ? 
No.  2.  Chojis  en  aSlion^  which  this  is  not.  3.  Charters  con- 
cerning the  inheritance.  In  thofe  the  heir  has  a  property, 
and  they  go  to  him,  and  he  may  bring  detinue  for  them.  But 
thefe  records  he  has  no  right  to  the  cuftody  of,  nor  will  fuch 
an  adion  lie  for  them. 

The  cafe  from  whence  all  the  law  books  have  received  the 
notion  upon  which  the  ^^^zxv{^  is  founded,  is  \o  E.  4.  14.  by 
^hich  cafe  it  is  determined,  that  felony  cannot  be  of  charters 
ivhich  concern  the  realty,  which  fays  the  book  cannot  be  valued. 
But  that  reafon  does  not  hold  here.  It  is  well  known  that 
taylors,  drum-makers,  l^c,  do  buy  thefe  things  :  and  bcfide5, 
the  iury  have  exprcfly  found  them  to  be  of  value.  Would 
Itealing  an  heir-loom  not  be  felony?  Certainly  it  would,  and 
yet  that  favours  of  the  fealty. 

The  next  part  of  the  objcftion  is,  that  thefe  were  records, 
^nd  this  not  being  laid  as  a  cafe  upon  the  ftatutc  8  H.t.  c.  12. 

4  D  3  cannot 
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Cftnnot  be  now  maintained  as  a  felony  at  common  law«  It  ittttft 
be  agreed,  this  is  not  a  cafe  within  that  ftatute,  as  wanting 
one  circumftance  thereby  required,  viz.  whereby  any  judg- 
ment fhail  be  reverfed.  But  then  another  uie  is  made  of  this 
ftatute,  to  (hew  that  ftealing  records  was  no  fdony  at  comr 
mon  law,  elfc,  fay  they,  what  need  was  there  of  the  ftatute  i 
Now  it  is  apprehended,  no  fuch  inference  can  be  well  drawn 
from  thence.  The  words  are,  **  That  if  any  record,  (^c.  fliall 
be  willingly  ftolen,  taken  away,  withdrawn,  or  avoided,  by 
any  clerk  or  other  perfon,  who  Ihall  be  duly  conviftcd  by  in- 
**  qucft  of  clerks  of  the  court,  they  fliall  be  adjudged  felons." 
From  whence  and  my  lord  Coh*s  comment  upon  it,  3  In/l.  ju 
it  appears,  there  was  a  plain  ufe  for  this  ftatute ;  for  where 
clerks  were  intruftcd  with  the  cuftody,  they  had  thereby  fuch 
a  pofleiiion,  that  they  could  not  commit  felony  by  imbetling 
them  ;  and  it  was  therefore  neceffary  to  provide  for  diis  by  a 
pofitive  law,  as  alfo  to  introduce  a  new  method  of  trial.  And 
it  is  obfervable,  that  my  lord  Haley  i  H.  P.  C.  646%  treating 
of  this  ftatute,  after  dividing  his  argument  into  how  the  law  flood 
before  the  ad,  and  how  afiery  fays  nothing  of  the  9&  of  thai- 
ing  by  a  mere  ftrangcr  ;  but  begins  with  faying,  that  at  com* 
mon  law  the  undue  rafurc  or  imbezling  a  record  was  a  gicit 
ofFenfe,  for  which  even  a  Judge  was  punifhable  by  fine  and 
imprifonment,  as  in  Judge  Hengham^s  cafe  in  the  time  of 
Edward  the  firft.  Wherefore  it  was  prayed  on  behalf  of  the 
crown  that  the  prifoner  might  be  adjudged  guilty  of  petit  larcenf • 

E  contra  it  was  argued  for  the  prifoner,  that  this  is  one  of 
the  exempted  cafes.  It  was  admitted,  that  this  was  neither  a 
chattel  real  nor  a  chofe  in  action.  But  it  was  contended  to  be 
a  thing  that  concerned  the  realty,  as  it  related  to  the  boun- 
daries of  manors  and  the  height  of  water,  which  are  points  in  , 
which  the  very  inheritance  is  affeftcd.  That  thefe  were  of  that 
nature  which  are  called  nuUlui  in  bonisy  things  whereto  every 
man  has  a  right  to  rcfort  and  to  ufe  them.  And  admitting 
they  are  in  the  cuftody  of  the  crown,  (and  they  can  be  but  m 
one  cuftody)  it  will  not  follow,  that  they  are  the  property  of 
the  crown.  There  are  two  forts  of  right,  jus  profrietatis^  and 
jus  poJfeJfionis% 

That  this  is  the  firft  attempt  of  the  kind,  which  according  to 
Co,  Lit,  81.  a,  is  a  ftrong  argument  againft  it:  and  the  cA 
XO  E.  4.  was  the  opinion  of  all  the  Judges  in  the  ExchtQiKt 
Chamber.  ITiat  the  8  H,  6.  cs  12,  was  always  confidoredas 
intirely  a  new  law :  wherefore  judgment  was  prayed  for  Ao 
prifoner. 

The  court  did  not  meddle  with  the  queftion,  whether.  Ail 
was  properly  faid  to  be  the  goods  of  the  King,  nor  with  the 
queftion  upon  the  8  H,  6*  c,  12.  or  as  to  fteaUxig  records  at 

2  common 
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common  law  but  iaid,  the  point  of  thefe  writings  concerning 

the  realty,  was  fufficient  to  found  their  judgment  upon.     They  Dalt.  173. 

fiud  there  was  a  ftrong  inclination  in  the  Judges  to  make  lodgers 

guilty  of  felony ;  but  it  was  not  done  but  by  aft  of  Parliament. 

And  if  there  is  any  inconvenience  in  the  prefent  judgment,  it 

maybe  reftiiied  that  way. 

ft 

They  all  therefore  declared  their  opinions  that  the  prifoner 
was  not  guilty. 

Then  the  Chief  Juflice  ftarted  a  queflion,  whether  as  this  was 
undoubtedly  a  great  mifdemeanor,  they  could  not  give  judg- 
ment as  for  a  trefpafs ;  and  defired  that  might  be  confidered, 
auid  the  prifoner  brought  up  again  at  another  day.  And  then 
Mr.  Attorney  and  Solicitor  cited  2  Hawk.  440.  that  if  on  a 
general  indiftmcnt  for  felony  a  fpecial  verdift  is  founds  and  the 
crime  be  adjudged  but  a  trefpafs  ;  judgment  may  be  given  upon 
.  ity  as  for  a  trefpafs  only.  And  Cro.  Jac.  497.  where  on  indift- 
inent  for  felony  in  dealing  18  ^.  the  jury  found,  the  defendant 
couzened  the  profecutor  out  of  the  money ;  held  no  felony,  but 
fct  iix  times  on  the  pillory,  as  for  a  mifdemeanor.  Thi^y  alfo 
cited  I  And.  351.     Kelyng2().     Dab.  331 « 

E  contra  it  was  infifted,  that  by  this  means  a  defendant  is  de- 
prived of  many  advantages  ;  if  he  was  indi&ed  properly,  he 
might  have  counfel,  a  copy  of  his  indiftment,  and  a  fpecial 
Jury :  and  it  viras  obferved  that  in  the  great  cafe  10  EJ.  4.  the 
Judge  difmiiTed  the  prifoner.  Befides  now felonice  is  (Iruck  out, 
where  is  there  any  breach  of  the  peace,  for  the  verdift  doth 
not&ni,  the  taking  was  vi  et  arms. 

Et  ptr  curiam.^  The  prifoner  muft  be  difcharged ;  in  the  cafes 
cited  pro  Rege^  the  Judges  appear  to  be  tranfported  with  zeal 
too  far.     I'he  prifoner  was  difcharged. 


Folkcs  verfus  Docminique. 

fTlHE  plaintiff  declares  on  bond  in  the  detinet  againft  tlie  Thefplrltoni 

I     defendant  as  adminiftrator  durante  minori  aetati  with  the  a  JJ^^  "f^r  7duc 
wm  annexed :  and  upon  oyer  the  condition  appears  to  be,  for  aJminiitration 
exhibiting  an  inventory  and  duly  adminiftring  by  paying  debts  where  it  it  cum 
and  legacies,     the  performance  of  all  which  the  defendant  avers :  ^'Jl^^'^^^  ^"" 
ttie  plaintiff  replies,  that  he  had  not  paid  a  legacy  of  1,500  /• 
though  he  had  more  than  fufficient  to  pay  all  the  debts,  to  wit, 
500  /.     And  on  demurrer  it  was  objefted,  that  this  was  a  void 
bond,  not  warranted  by  21  Hen.  8.  c.  5.  or  at  common  law, 
by  requiring  an  adminiftrator  to  pay  legacies  or  diftribute  ac- 

4D  4  cording 


I13<  Trinity  Term  13  Geo.  2, 

cording  to  tho  ecclefiaftical  decifion ;  and  fhould  be  taken  to  h6 
obtained  by  coercion,     i  Fent.  166.     Raym.  227. 

E  contra  it  was  argued,  that  this  not  being  on  an  inteftacj^ 
was  not  according  to  the  ftatute  it  is  true  ^  but  is  to  be  fupv 
ported'  as  a  reafonable  bond  taken  by  the  courfe  of  the  eccle* 
(laftical  court.  Hob.  250.  Co>  Ent.  128.  And  though  for- 
merly it  was  difputed,  yet  it  is  now  fettled,  that  they  may  com- 
pel diftribution.  AIo,  864.  2  Show,  396.  2  I^ev.  163* 
2  Jon.  90.  I  Saund.  162.  That  here  the  breach  is  afligned 
in  non-payment  of  legacies,  of  which  they  have  undoubted 
jurifdidlion  :  and  if  it  be  good  in  any  part  (being  a  bo^d  at  com- 
mon lavir)  it  is  enough.  3  &•  83I  And  it  differs  firom  the 
cafe  where  part  of  the  condi^on  is  againfl  a  ftatute,  for  there 
it  is  void  in  toto^ 

Et  per  curiam^  Thefe  adminiftrations  are  not  within  21  Hiu* 
.5.  and  therefore  we  deny  a  mandamus.  We  muft  therefbie 
confider  it  as  a  bond  at  common  law ;  and  then  it  is  fufficient 
jf  it  be  good  in  that  part  on  which  the  breach  is  afligned;  as 
we  think  this  is,  and  we  cannot  take  it  to  be  a  bond  by  coercioiu 
Therefore  the  plaintiff  muft  have  judgment. 

Dominus  Rex  verfus  Greenwood. 

^^^  T  T  ^  came  up  on  a  habeas  corpus  charged  with  a  commitment 

J[  X  f®^  ^  robbery  on  the  highway.  And  the  profecutor  at- 
'  tending;  infifted  he  was  the  man.  And  though  eight  affidavits 
of  credible  perfons,  proving  him  to  be  at  another  place  at  the 
time  the  robbery  was  fworn  to,  were  read ;  yet  the  court  rc- 
fufed  to  admit  him  to  bail,  but  ordered  him  to  remain  tift  the 
ailizcs* 


Hardwiclc  verfus  Chandle^. 

Wo  d    f  T  N  an  aftion  by  an  attorney,  the  following  wo^ds  fpol^en  of  an 

torney.  A  attorney  in  his  bufinefs  w^re  upon  motion  in  arreft  of  judg- 

Poft,  X169.        ment  held  aftionable.     "  Mr,  iizrAv/V^^  is  a  rogue,  for  taking 

your  money,  and  has  done  nothing  for  it ;  he  has  not  cntcttd 
an  appearance  for  you  ;  he  is  no  attorney  at  law  j  he  don't 


cc 


dare  to  appear  before  a  judge.     What  fignifies  going  to  him? 
He  is  only  an  attorney's  clerk  and  a  rogue,  he  is  no  attorney.** 


EUliot 


#' 
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Elliot  virfui  Smith. 

I  It  vras  held,  that  if  there  be  fifteen  days  between  the  ujle  of  ^J*^/"  ^"/''^ 
the  firft  and  the  return  of  the  kconAjcire  facias  againft  bail,  cu'tbn^agaiS^*^" 
It  is  fuflBcient ;  without  any  regard  to  the  number  of  days  be-  bail. 
tween  the  tefte  and  return  of  each  :  and  that  a  capias  ad  fatisfa- 
ciendum  may  be  taken  out  againft  bail,  without  zny  fieri  fgcias  or 
iretum  of  nulla  bona. 


Dominus  Rex  vetfus  Whaley. 

A    Mandamus  was  granted  dire£led  to  the  defendant  as  maftcr  To  a  mandamui 
oi  Peter 'houfe  college  in  the  univerfity  of  Cambridge^  to  {^^oT'a  college 
^im\%  Thomas  Rogers  to  a  fellowihip  of  that  college,  upon  an  the  court  will 
affidavit  of  bis  ele&ion.     A  motion  was  made  to  fuperfede  this  expeathc  re- 
l^rit,  upon  affidavits  of  there  being  a  vifitor,  viz,  the  biftiop  of  ^^^  ^j^j  ^^^^  ^y^[ 
Ely.     But  the  CQurt  put  the  mafter  to  malce  a  return,  and  re-  pcrfcdt  the  writ, 
fufedto  determine  the  point  on  affidavits,  where  the  other  party 
had  no  opportunity  to  right  himfelf  by  an  a<Stion, 


.  ^efween  the  Parilhes    of   King's   Norton  and   Cambden  in 

.Gloucefterfhire. 

Jk/fARY  Calcut  2i  pauper  was  removed  by  two  ju  ft  ices  from  Poor- 
•  r/«  King's  Norton  to  Cambden.     On  appeal  the  feffions  reverfed  B^^fs^u^'c^* 
the  order,  ftating  that  the  ^/7«/>rr  was  hired  for  a  year  to  Eiiis  of  152.  pi.  5a, 
Cambdmy  to  fpin  yarn  at  iSd.  per  ftone,  and  that  fhe  was  to 
provide  herfelf  with  victuals  and  lodging.     That  (he  fpun  the 
Vv'hole  year,  and  boarded  and  lodged  at  her  mafter*s,  allowing 
7.  s.  per  week  for  the  fame  :    but   upon   her   exnmination  fhe 
(aid,  that  by  her  contraft  (he  thought  herfelf  at  liberty  to  play 
or  be  abfent  from  her  work  as  long  as  fhe  pleafed,  only  that  fhe 
^as  not  at  liberty  to  work  for  any  other  mafler. 

Et  per  curiam^  The  feffions  have  done  wrong  in  adjudging 
this  no  fettlement  in  Cambden^  for  in  fact  here  is  a  hiring  and 
fervice  for  a  year  to  the  maftcr  there  :  and  what  her  apprehen- 
.  iion  was,  or  whether  fhe  was  paid  by  the  year  or  by  the  quanti- 
*■  ty  of  her  work,  was  immaterial.  And  therefore  tiic  order  of 
feffions  was  quafhed,  and  the  order  of  the  two  juftices  con- 
firmed. 


Chapman 
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Where  there 
wetc  feveral 
defendants 
damages  were 
fevered* 


Carth.  19. 


•Chapman  verfus  Houie>  Slater  and  Goodacre.    In  Middlefez. 

IN  trefpafs  for  taking  goods  and  falfe  itnprifonment,  Hotf^ 
one  of  the  defendants,  let  judlgment  go  by  default ;  Slatir^ 
another  defendant,  demurred ;  and  Goodacn  pleadeJ  Not  guilty. 
It  came  on  to  afiefs  damages  as  to  H$uft^  to  ailefs  contingent 
damages  as  to  Slater ^  and  for  trial  as  to  Goodacriy  who  was  ac- 
quitted :  but  then  the  queftion  came  between  the  other  two, 
whether  the  jury  could  fever  the  damages.  And  Lam  v.  Sante^ 
loe  (anU^  79.)  and  Lawfield  v.  Bancroft^  (atitey  QIC*)  were  cited. 
The  Chief  Juftice  was  of  opinion,  that  as  they  had  not  pleaded 
jointly,  the  damages  might  be  fevered.  So  die  jury  gave  ii« 
as  to  Heufgy  and  100/.  as  to  Skter* 


Michaelmas 
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14  Georgii  2  Regis.     In  B.  R. 


Int,  "t 

1,  Knt.         Kjujiicet. 

Ic,  Knt.        3 


Sir  William  Lee,  Knt.  Cbiefjupce. 

Sir  Francis  Page,  Knt. 
Sir  Edmund  Probyn, 
Sir  William  Chappli 

Sir  Dudley  Ryder,  Knt.  Attorney  General, 
Sir  John  Strange,  Knt,  Solicitor  General. 

Harvey  verfus  Harvey.     In  Middlefex. 

IN  trover  by  the  executor  againft  the  heir,  the  Chief  JufticeExeastortnA 
held,  that  hangings,  tapeftry,  and  iron  backs  to  chimnies,  ?|^.^**^ 
belonged  to   the  executor :    who   recovered  accordingly  haogingh  ^ ^« 
againft  the  heir.  See  2  Burn*t  Ec« 

def.  Lawy  64s* 

RatdifFe,  un%  See.  vnfus  Befley. 

IT  was  held  by  the  court,  that  if  the  plaintiflT  and  defendant  An  attorney 
are  both  ♦  attornies,    the  defendant  muft  be  fued  by  biU  ;  "|ft|J'J'/''h*lhr 
and  that  the  plaintiff  cannot  take  out  an  attachment,  and  hold  puintiff  be  alfo 
the  defendant  to  bail,  as  he  does  in  the  cafe  of  a  common  per-  an  attorney. 
fon.     This  cafe  therefore  is  an  exception  out  of  the  general 
rule,  that  privilege  takes  away  privilege. 


*  Thii  muft  be  underflood  of  the  fame  court ;  for  if  an  attorney  of  the  King^t 
Bench  fues  an  attorney  of  the  C.  P.  and  contrarwife,  he  may  fue  out  an  attachment 
#f  priviieiey  and  hold  him  to  bail ;  he  may  do  it  if  he  if  only  indorfce  of  a  promif'jry 
fiotey  |>rovided  it  be  indorfed  without  fraud.  See  Barnes' t  notes  of  the  Pradice 
of  the  Common  Pleas,  p.  44.  where  this  didin&ion  is  held  to  be  the  fettled  prac- 
tice.   See  Handf  one^  &c.  Vi  Grofvenorf  oaCi  ^c.    Betme^f  4^    1  BUck,  Rep. 

Rich, 
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.Rich,  on  the  demife  of  Lord  Cullen  et  al'  verfus  Johnibnetai\ 

inejcamentfoc  T  N  ejcfltnent  for  mines  the  plaintifF  proved  himfelf  lord  of 
mines  ^^ ^^'  J^  the  manor,  and  that  he  was  in  pofTeffion  thereof.  But  the 
manor  it  no  evi-  ^^^^  witnefs  proving,  that  the  defendants  had  had  pofleffioncf 
dence.  the  mines  above  twenty  years ;  the  court  upon  a  trial  at  bif 

Tri.  at  Ni.  Pn.  |^gjj  ^j^jg  ^q  evidence  to  avoid  the  ftatute  of  limitations,  thert 
^  being  no  entry  within  twenty  years  upon  the  mines,  which  ait 

a  diftindl  pofleflion,  and   may  be  different  inheritances :    uA 
therefore  dircfted  the  jury  to  find  for  the  defendants. 


fra^cc 


Ifon  verfui  Fowent 

TH  E  notice  was  to  execute  a  writ  of  inquiry  hy  ten  o'clock: 
and  there  being  no  defence  made,  the  court  fet  it  aiide 
for  incertainty. 


No  new  trial 
vhere  there  it 
evidence  on 
hoch  iide». 


Afhley  verfut  Afhley, 

THE  Judge  who  tried  this  caufe  (which  was  upon s  pro- 
mifory  note  for  5000  /.  which  the  defendant  iniifted  wai 
forged)  certified  that  the  weight  of  the  evidence  was  with  die 
plaintifF,  and  he  thought  the  jury  would  ^nd  for  the  plaintiff} 
but  they  found  for  the  defendant. 

Et  per  curiam^  As  there  was  evidence  on  the  part  of  Ae  de- 
fendant, the  jury  arc  the  proper  judges  which  fcale  preponde- 
rates. It  cannot  be  faid  to  be  a  verdicS  againft  evidence,  aild 
therefore  we  will  grant  no  new  trial.     The  next  day  between 


Smith  et  Huggins  et  zl\ 

TH E  fame  rule  was  laid  down,  and  a  new  trial  denied : 
though  there  was  but  a  weak  evidence  for  the  plaintiff 
2i\d  the  Qhief  Juftice  fummed  it  up  flrongly  for  the  ddfenda^m 


Dominvs 
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ominus  Rex  verfus   The  Inhabitants  of  Welbeck  in  Not- 

tinghamihire. 

mjfANDAMUS  fuggcfts,    "  that  there  arc  feveral  houf-  iti$  mgood  rt* 
'^  "  holders  and  farmers 'inhabiting  and    refiding    within  5*"**°fo"^*} 

the  village  of  Welbeck^  able  to  provide  for  the  poor  j**  and  p^hltfng^wcrl 
icxeforc  commands  the  juftices  to  appoint  overfecrs  of  the  fccrs  that  the 
>or.     To  this  it  is  returned,  «  that  JVelhtck  is  extraparochial,  PJ^^J Vt'Lwn- 

and  is  not,  nor  ever  was,  reputed  to  be  a  village  or  townr  (hip. 

(hip,  and  therefore  they  cannot  appoint  any  perfons  to  be  iScitCtf.  198. 

overfecrs." 

And  upon  argument  this  was  held  to  be  a  good  return.  For 
lOugh  it  does  not  anfwer  the  fuppofal  of  the  writ,  as  to  there 
ring  feveral  fubftantial  houfholders  and  iarmers  ;  yet  it  an- 
ircrs  the  point  in  13  (^  14  Car.  2.  c.  12.  by  faying  it  is  no  Ante,5i2,io7t. 
>wnfliip  or  village,  or  reputed  as  fuch  :  and  it  is  to  fuch. places 
nly  that  we  can  fend  a  writ. 


The  Cafe  of  Jonathan  Evingdon,  an  attorney. 

H£  being  fummoned  to  appear  upon  a  mufter  of  the  mi-  An  attornejr  Im 
litia  in  London^  applied  to  the  court  for  a  writ  of  privi-  ^•J'''^  ^^^^ 
cgc,  to  be  directed  to  the  commiflionefs  of  lieutenancy :  which  thc^miiitia. 
cixig  oppofed,  as  not  being  a  perfonal  fervice,  but  what  might  See  Heaton'i 
c  executed  by  deputy,  it  was  argued  largely  at  the  bar.    And  ^^^  I^BuJ.'rIp. 
he  court  having  taken  time  to  conlidef  of  it,  this  term  gayp  2109, 1277. 
heir  opinion  :  that  this  writ  ought  to  go  ;  for  though  by  the 
13  fa^  14  Car,  2.  f.  3.  this  in  refpedt  of  counties  at  large  may 
ic  only  a  charge  in  proportion  to  the  property  of  the  inhabit-  . 
\VkX^  ;  yet  the  27th  fe6lion  excepting  London^  and  referring  to 
he  thea  commillion  of  array  5  we  think  it  was  then  confidcr-  ^ 

rd  as  a  perfonal  fervice  \  and  there  can  be  no  doubt  but  that 
n  fuch  cafe  an  attorney,  who  has  a  fuperior  fervice,  is  to  be 
sempted.  And  though  he  may  have  a  deputy,  that  has  been 
letermined  to  make  no  alteration.  Mar,  30.  i  Ven.  169  29. 
I  Lru*  265.  Cro.  Car.  11.  And  thefe  writs  have  often  been 
j;ranted.  Co  Ent,  436.  Off.  Br,  164, 174.  In  4  Ann,  Smith*s  cafe 
^  HoJt^  and  one  to  Mr.  Skynner  in  Lord  Raymond*^  time. 
1  he  Chief  Juftice  alfo  declared,  that. on  the  like  motion  ia 
C»  B.  for  an  attorney  of  that  court,  they  were  ^Ifo  of  the  fame 
ppinion. 

EUetfon 
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Elletfon  verfus  Cummins. 

A  danaad  u     T^EBT  upon  an  arbitration  bond,  v^ereby  the  pUintifj 
executrix  it       ^J  and  defendant  fubmitted  all  matters  in  difierence  betweci 
^^fJbmiS^  them  or  cither  of  them.     The  arbitrators  awarded  ^A  to  Ai 
•A  awanL         plaintifF  in  full  of  all  demands,  either  in  her  own  right  or  m 

executrix  to  her  hufband.  And  on  demurrer  it  was  infite^ 
that  tiie  arbitrators  had  exceeded  their  authority.  And  Catk 
118.  was  rited,  and  the  cafe  put  of  a  grant  of  omma  kmmM 
catalkjuaj  which  does  not  pafs  goods  en  autre  drvit. 


But  the  court  held,  that  the  fubmiflion  was  genen! 

For  the  demand  as  executrix  was  a  matter  depending ^ 

mi  H.^.  19*     them.    And  i  Roll.  Abr.  246.  fU  2,  3.    3  Bulfl.  65.  are  Aroai 

to  this  purpofe.  And  though  in  Oro.  Car.  433.  there  it  si 
averment,  that  both  forts  of  demands  were  fubmitted,  yet  Ae 
court  held  it  was  not  neceflary.  And  the  plaintiff  haa  je^^* 
ment. 

Dominus  Rex  verjus  Obrian. 

fiOfc^^^ffidaTit  TNdiament  fetting  forth,  that  defendant  intending  to  defrnd 
knowingiyU* M  Jl  *c  King,  and  unjuftly  to  procure  a  payment  to  be  male 
«ftBfe  «t  com-  as  to  the  widow  of  an  officer,  did  knowingly  publifli  a  oerfiia 
sSdDOtCtM.  ^^^  ^^  counterfeit  affidavit,  purporting  to  have  been  iraa 

by  one  Elizabeth  Ree^  before  Thomas  Engiery  £fq;  a  jufticeaf 
the  peace,  by  which  means  be  received  5/.  6r.  8/>  of  lk 
paymafter  of  the  King's  bounty.  And  this  was  iaid  as  an  ^ 
fenfe  at  conmion  law. 

After  verdid  for  the  King,  it  was  moved  in  arreft  of  judg« 

ment,  that  this  not  being  laid  to  be  forged  by  die  defiendaali 

was  not  an  offenfe  at  common  law,  but  he  ought  to  have  bca 

Ante,  747.        indided  on  33  H.  8.  r.  i.  as  for  a  falfe  token.     Sed  fer  «• 

riamy  Since  frard's  cafe  this  can  never  be  doubted.     And  it 
has  always  been  held,  that  the  ftatute  did  not  create  a  oev 
oflFenfe,  but  only  added  a  further  puniihment  where  the  iofift- 
mtnt  is  centra  ffrmamjiatuti.     The  ^  Eliz.  c.  14.  reciting  tk 
forgeries  at  common  law,  has  the  word  writings^  in  contFi* 
diftinAion  to  deeds :  and  it  is  in  the  eledion  of  die  0atfy  k 
the  cafe  of  forging  deeds,  to  lay  the  indictment  eidierat 
mon  law,  or  upon  the  ftatute.     Judgment  fr$  Rege. 


Martci 
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Mavten  wifia  JeakiiK 

ON  a  numdamus  **  to  fwear  the  plaintiff  into  the  office  of  Where  a 
"  mayor  of  JVincbtyia^**  it  appeared  by  a  fpecial  verdi£t,  *»^  ^^*  ** 
that  the  mayor  nwjft  be  chofen  out  of  the  jurats  ;  and  that  '***'*'***^» 
the  plaintiff,  i  May  17391  was  chofen  a  jurat,  and  fworn  in, 
and  continued  fo  tiil  7  April  1740,  when  he  was  chofen 
teyor ;  that  he  had  received  liie  (acrament  within  a  year  be- 
fore his  eieftion  to  be  mayor,  but  not  within  a  year  before  he 
llFas  diofen  a  jurat.  And  the  qneftion  was,  whether  the  fta- 
ttrte  K  Geo.  i.  r.  &•  §  3.  could  operate  fi>  as  to  give  him  the  |C«  cC^f.^. 
fcenclit  of  the  non-pro/ecution  in  fix  months,  with  regard  to  f^*®**'**'^ 
die  previous  qualification.  And  Ae  court  held  tc  did :  elfe,  he 
irould  be  under  fome  degree  of  diftbilky  or  incapacity,  when 
riw  aA  feys  none  fiudl  be  incurred. 

But  then  a  doubt  was  made,  whether,  as  the  verdid  was 
filent  as  to  any  profecution,  it  was  fufficient  for  the  court  to 
give  judgment  upon  ;  and  whether  it  fliould  not  have  been 
found  negatively,  ^^  there  was  none."  But  the  court  held  it 
IvdK  enough,  t  or  the  plaintiff  had  nothiag  more  to  do  than 
IP  find  his  eledion  :  what  is  to  avoid  it,  fkould  come  from 
die  other  fide.  And  that  as  it  is  not  found,  there  was  a  pro- 
fecution, f which  it  lay  i^xm  the  defendant  to  fhew ;)  they 
eoitld  not  be  warranted  in  iaying  the  plaintiff^s  ele£lion  was 
done  away.   And  therefore  they  gave  judgment  for  the  plaintiff. 

Dent  virfus  Coates. 

T3ROHIBITION  to  a  fuit  in  the  ecclefiaftical  court  Caftomaacer- 
JT^  for  a  church  rate,  fuggefting  a  cullom  in  the  parifh  of  ^^^' 
ThrthaU^rtofiy  that  whenever  twenty-four  pariihioners,  or  the 
msyor  part  of  them,  meet  and  appoint  how  much  ihall  be 
raifed  throughout  the  whole  pariih,  a  certain  proportion 
thereof  has  been  ufed  to  be  raifed  by  the  hamlet  o(  Romanby  by 
their  feparate  churchwarden,  and  paid  ovtr  to  the  reft. 

Up<Jn  iffue  joined,  this  cuftom  is  found.  But  then  it  was 
moved  in  arreft  of  judgment,  that  this  is  both  incertain  and 
unreafonable,  both  as  to  the  perfons  who  make  it,  and  the  fum 
to  be  aflelTcd  on  Romanhy.  And  Fit%,  Bar,  z'j'j.  i  RoU,  Abr. 
565.  pL  4.  Bro,  Cuftom  12.  Davh  33.  i  Ktb,  6 1 2.  2  RolL 
dhr.  264.  D.  I.  265.  pi  2.  SaUi.  bs7»  Latch  217.  were 
cited. 


Et 


-1 
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Et  per  curiam^  The  cuftom  is  ill,  for  it  may  be  made  at  a 

private  meeting  of  a  few  parifhioners,  and  the  words  a  certain 

proportion  fix  nothing.     The  entry  on  record  muft  be,  non  9^ 

Jiante  veredi^o^  fiat  breve  de  confultationet,     2  Town,  book  ofJitL 

170.  pL  2. 


Dominus  Rex  verfus  Jones. 

Not  taking  up*   T  T  E  was  indi£ted  for  not  taking  upon  him  the  office  0^ 

Ml  him  the  of-    j^jL  overfeer  of  the  poor,  upon  a  regular  appointment;  aod 

orthe  poor  it      ^^  demurrer  objected,  that  as  he  was  to  take  no  oath,  and  dw 

indidabie.         43  £//z.  r.  !•  had  infliAed  pecuniary  penalties  for  neglefi  of 

aSeff.Caf.3a6.  jmy  ^Q  (jg  recovered  in  afummary  way,  he  could  not  belD' 

diAed.     Sedper  curiam^  Thofe  penalties  are  for  negledof  dutjr 

when  he  is  the  officer,  whereas  this  indidment  fays  he  has  ob- 

ftinatcly  refiifed  to  take  the  office  upon  him :  the  difobejiog 

an  ad  of  Parliament  is  indi£bble  upon  the  principles  of  cIk 

common  law.     Judgment  for  the  King. 


Vernon  et  al*  ver/us  Jeffisrys. 

Xfone  named  in  'T^EN  plaintiffs  bring  Covenant  on  articles  of  partnerfliip: 
the  indenture        X     and  on  oyer  it  appeared,   there  were  two  others  named  itt 
hrmuft  bl'«.    ^^c  ^^^>  which  at  the  clofe  of  it  runs  in   the  ufual  form,  b 
eluded  by  an     Witnefs  whereof  all  the  parties   have  fet  their  hands  and  /Wr« 
ivcrmcnt.         Thereupon  the  defendant  demurs,  and  on  argument  innfld, 
that  the  oyer  is  part  of  the  declaration ;  and  it  is  as  bad  as  if 
the  plaintiff"  had  (hewn  that  the  covenant  was  with  two  others; 
and  it   could  not  be   fplit  into  fcveral  aftions.     Carth.  301. 
Lutw.  680.     5  Co.  18.     Lutw,  1544*     Allen  41.      i  Fen.  34^ 
2  Lev.  74.     2  Roll,  Jbr.  22.     Et  per  curiamy  If  the  other  two 
did  not  leal  the   deed,  the  plaintiff^  might    have  helped  it  by 
averment :  but  here   on  the  oyer  we  muft  take  it,   they  did 
Teal.     Befides,  as  they   are  named  in  the  covenant  as  cove- 
nantees,  they  might  join  in  the  aftion,  though  they  did  not 
feal :  this  the  defendant  may  take  advantage   of  on  oyer  and 
demurrer.     2  Leon.  47.     And  therefore  judgment  muft  bcfcf 
the  defendant. 


Domixius 
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DominuS  Rex  verfus  Inhabicantes  de  Petham» 

UPON  a  fpecial  order  it  was  ftated,  that  the  pauper  was  »»  Antj.  c.  iS. 
bound  to  a  certificate-man  in  Tenterden.  and  after  liv-  ^  ".ff "J!" 
^  man  s  appren- 

mg  with  him  there  two  years,  was  by  him  aligned  over  to  a  tice  being  af. 
parifliioner  of  L'tdd^  with  whom  he  inhabited  and  ferved  for  ^.^5** ^°  *  P.*" 
the  remainder  of  the  feven  years.     And  the  queftion  arofe  on  »  fciticmcnt!"' 
j7,Ann,Ji.  i.  f.  18.  which  fays,  the  apprentice  of  a  certificate-  »  Scff. Caf.  109. 
'  man  (hall  gain  no  fettlemcnt ;  whether  the  affignmcnt  could  P^* '^' 
give  him  one.     And  the  court  were  all  of  x)pinion,  he  had  i^  pi.  ^ 
gained  a  fettlement  in  Lidd:   for  the  z&  had   not   made  the 
Dinding  void,  but  has  only  taken  away  one  of  the  confequences ' 
of  fuch  binding  for  the  fake  of  the  certificated  parifh.     It  never 
intended  to  meddle  with  the  cafe  of  a  legal  parifhioner's  ap- 
prentice \  and  when  once  there  is  an ,  affignment  to  fuch  an 
one,  it  is  the  fame  as  if  it  had  been  an  original  binding  :  the 
true  conftru£tion  of  the  ftatute  is,  that  in  rejpiif  to  the  uriificatei 
farijh  fuch  binding  and  inhabitation  fhall  give  no  fettlement. 
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Sir  William  Lee,  Knt.  Chief  "jujlice. 

Sir  Francis  Page,  Knt. 

Sir 

Martin 

Sir  Dudley  Ryder,  Knf.  Attorney  General. 
Sir  John  Strange,  Knt.  Solicitor  General. 


ir  Francis  Page,  Knt.  1 

ir  William  Chappie,  Knt.       \^ujiices. 

Martin  Wright,  Efq\  J 


Walker  verjus  Kearney. 

AffidaTit  of  one       A      Rule  for  an  attachment  nifi  being  granted  on  the  affi- 

^"''''not*  to  bJ'    /-\     ^^^'^  °^  ^^^  defendant ;  the  party  complained  of  fhcw- 

feld  to  fupport    Jl    JL  ed  for  caufe,  that  the  defendant  had  been  convi&d 

a  complaint.       of  forgcry  and  flood  in  the  pillory,  and  produced  the  record 

and  an  affidavit  of  the  identity  of  the  perfon.     Et  per  curiam^ 

The  rule  muft  be  difcharged,  for  we  cannot  fufFer  this  affi- 

•  Sec  this  cafe  in  davit  to  be  read.  SaU.  461.  5  Mod.  74.    Hawk,  461.     *  Mtcb. 

Barnes 410. 79.    |2  Geo.  2.  in  C.  B.  Niccols  V.  DelahunU    the  affidavit  to  hold 

to  bail,  being  made  by  one  convi6led  of  forgery,  was  re* 

fufed  to  be  read.     Indeed  in  Charlefworth's  cafe,  who  had  been 

convicted  of  forgery,  his  affidavit  was  read  ;  but  that  was  to 

defend  himfelf  againft  a  complaint,  where  the  profecutor  had 

in  a  manner  appealed  to  his  affidavit :  but  even  there  it  was 

faid,  that  to  fupport  a  complaint  it  ftiould  not  be  read.     If  he   " 

cannot  be  a  witnefs  in  a  civil  fuit  where  a  third  perfon  is  in- 

tercfted  in  his  evidence,  a  fortiori  he  fhall  not  be  received  here. 


Dominus 
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Dominus  Rex  verfus  Dr.  Franchard. 

HE  was  chofen  conftable  of  AHIbome  Port  at   the  leet,  Conftable  may 
which  immediately  adjourned,  and  he  was  afterwards  J*  '^l™  *?  ***- 
voxn  in  before  a  fingle  juftice  of  the  peace ;  and  upon  a  motion  pe7cei''"  " 
»r  an  information  as  not  being  duly  fworn,  the  court  held  it  a 
3od  fwearing.      Salk,   175.     Sir  T.  Joms   212.      2  i/.  H. 

Bevis  verfus  Lindfell. 

"N  ajfumffit  upon  a  promilTory  note,  there  was  judgment  by  After  judgment 
^  default,  and  on  executing  a  writ  of  inquiry,  the  plaintiff  *>y  Jcfauit  a  pro- 
d  not  produce  the  fubfcribing  witnefs,  but  offered  other  cvi-  ^*tinThe*de-^ 
mce  of  its  being  the  defendant's  hand.     And  the  court  hdd,  ciaration  nee<i 
is  was  fufficient,  for  the  note  being  fet  out  in  the  declaration  °  BitlZ'Rc'*' 
admitted,  and  the  only  ufe  of  producing  it  is  to  fee  whether  748. 
\y  money  is  indorfed  to  be  paid  upon  it,  butfeeiBamei 

'  '  r  r  .  192.  and  Scl. 

C9L  Evi4.  76.    Barnes  133,134.     3  WUf.  155.    Bol.  Ni.  Pr!«  163.    Bath.  Theo.  Evid.  So. 

Smith  verfus  Crabb. 

rEN  declarations  on  the  fame  demife  were  delivered  for  c<mrt  will  not 
ten  houfes  in  Steyning  in  Sujfex  in  the  occupation  of  ten  confolidate  de- 
nfons.     And  the  court  being  applied  to,  to  have  them  all  put  ^•g^mc'*'  '"^ 
to  one  iffue,  fuggefting  that  the  title  was  the  fame  in  all ;  Bamei  iii. 
cy  however  refufed  to  do  it,  for  they  faid   the  leilbr  might  contra.  Rep. 
are  fucd  them  at  ten  different  times,  and  it  would  be  obliging  c^*I^*2lQ"^ 
m  to  go  on  againft  all,  when  perhaps  he  might  be  ready  in      ' ' 
ne  of  them  only. 

Gegge  verfus  Jones. 

TPON  (hewing  caufe  againft  a  prohibition^  the  court  Praaice in pro- 
J  made  the  rule  abfolute,  with  a  dire<3ion  that  the  plain-  hlbition. 
F  fliould  declare  in  prohibition :  he  tendered  a  declara-* 
«iy  but  the  defendant  refufed  it,  and  applied  to  ftay  proceed- 
p  as  being  willing  to  fubmit.  The  other  infifted  he  had  a 
;fat  to  go  on,  and  fo  get  at  the  cofts  of  the  motion,  which  he 
uld  not  otherwife  have.  But  the  court  llayed  the  proceedings 
thout  cofts  ;  (aying  the  direction  to  declare  was  in  favour  of 
\  defendant,  who  might  waive  it. 
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Sir  William  Lee,  K;2f.  Chief  Juftice. 

Sir  Francis  Page,  Kftf.  1 

'^r  William  Chappie,  Knf.       \yHfiices. 
Martin'Wright,  Efqi  J 

Sir  Dudley  Ryder,  Knt.  Attorney  General, 
Sir  John  Strange,  Knt.  Solicitor  Genera/. 


Chapman  ver/us  Pointon. 

^°i!Ift^k^ft  A  W^^'^fs  was  ferved  with  zfubpoena  at  Chefterj  to  atfl 
udcfsiwibnabic  y\  ^^  ^^  fittings  at  Guildhall^  and  two  guineas  were* 
cxpenceswcre  ^  -^  dcrcd  by  the  perfon  who  fcrvcd  it,  and  being  objeJ 
tendered  hiro.    jq  j^  ^^q  little,  he  declared  he  would  give  no  more. 


•I,  -  •' 


The  witnefs  not  coining  up,  an  attacMii^ht  was  moired 
and  on  (hewing  caufc  difcharged  :  the  court  faying  it  wai 
little,  and  that  the  witnefs  is  not  obliged  to  tnm  to  the  cd 
allowing  him  more  when  he  comes  to  the  book,  for  perhap 
party  may  not  call  him,  and  then  it  may  be  dtiiicuk  for 
to  get  home  again  :  that  this  way  of  punifhing  as  for  a  • 
tempt  was  new,  and  pra£tifed  only  in  this  court ;  the  Con 
ABte,SiO|X054.  Pleas  not  doing  it  to  this  day,  but  leaving  the  party  tx 
remedy  on  5  Eliz.  c.  9.  and  therefore  they  would  not  enter 
any  nice  calculations  of  the  expence,  but  confined  their  im 
to  the  queflion,  whether  the  non-attendance  was  tbrougl 
ftinacy  or  not. 


Beard 
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Beardefley  vtrfus  Baldwin.  ^  An.  c.  14. 

APromiflbry  note  to  pay  money  within  fo  many  days  after  What  a  n?go- 
the  defendant  Ihould  marry,  was  (on  confideration)  held  ^^^^^  ^^J* 
-.^i_  '11  •I'lrt  Ante,  706. 

not  to  be  a  negotiable  note  withm  the  Itatute. 

Wilder  verjus  Handy. 

IN  trefpais  for  killing  a  dog  :  after  verdift  for  the  plaintifF,  Amendment. 
it  was  moved  in  arreft  of  judgment,  that  the  declaration 
run  by  recital,  **  Whereas,  fefr."  But  a  bill  being  filed  right 
(the  time  of  filing  which  the  court  refufed  to  enquire  into)  and 
pn  citing  a  cafe  of  Smith  v.  FuUer^  in  C  JS.  Mich.  8  ^.  3. 
mid  CMmb.  4.  the  court  ordered  it  to  be  amended  :  though  they 
"Were  fenfible  that  for  want  of  applying  to  amen4>>inany  judg* 
nents  had  been  arrefted. 

^fcal,  on  the  demife  of  the  Duke  of  Athol,  verfm  Wilding  et  al*, 

ON  a  trial  at  bar,  where  the  Duke  was  to  make  out  his  What ©videnc* 
pedigree  as  heir  of  the  Derby  family,  he  offered  (amongft  ^^^^i***'^*^^ 
^cr  evidence)  afpecial  verdict  in  1706,  (to  which  the  prefcnt 
Icfcndants  were  no  parties)  to  prove  three  of  the  defccnts,  which 
j'^fdift  was  given  in  a  caufe  where  the  premifles  in  queftion 
■^re  recovered  on  a  general  verdidl,  and  the  fpccial  verdift 
•J^ated  only  to  other  premifles.  And  Wright  ]\xK\cq^  was  lor 
'Jcciving  it,  becaufe  in  the  cafe  of  pedigrees  many  tilings  ;ire 
*%Ccived  which  are  not  allowed  in  other  caftrs ;  as  entries  in 
^mily  books,  monumental  infcriptions,  heralds  books,  recitals 
'H  deeds,  fs'f.  which  were  introduced  from  the  dilHcuicv  of 
Proving  pedigrees  fince  inquifitions  pojl  mortem  were  left  oft, 
out  the  reft  of  the  court  refufed  to  let  it  be  read,  being  (as  they 
Blid)  res  inter  alios  a6ia^  and  the  fame  evidence,  for  any  tiung 
Jicy  knew  to  the  contrary,  might  be  ready  to  be  laid  before  this 
iiry,  that  was  before  that.  Vidd  Carth.  79,  181.  ^Mod.  386« 
Jir  y.  Jones  221.     2  Mod.  142. 


4  E  J  Doe, 
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Where  proceed- 
ing! ihall  be 
ftayed  in  a  fe- 
cond  eje£lmrnt 
till  cofts  paid  of 
thefiril« 


Cumb.  xo6y 
xxo. 

*  See  Rep.  and 
Caf,  Praa.C.P. 
7,8. 


Doe,  on  the  demife  of  the  Duchefs  of  Hamilton,  verfus  Ha* 

therley,  et  al*. 

THERE  being  judgment  for  the  defendants  in  the  great 
caufe  of  Thornby  v.  Fleetwood^  (antCy  3 1 8. J  and  that 
affirmed  in  B,  R.  and  the  Hoiife  of  Lords,  upon  the  ejedments 
being  brought  by  the  remainder-man,  in  the  life  of  Lord  PhUsp^ 
who  though  he  had  had  a  foreign  education  might  conform; 
the  Duchefs  now  (Lord  Philip  being  dead)  brought  a  new 
ejeftment,  in  which  fome  of  the  then  defendants  were  defend- 
ants now.  And  upon  application  to  ftay  her  proceedings  tiH 
the  cofts  in  the  iirft  ejedtmeni  were  paid  ;  the  Luchefs  infifted, 
that  the  former  was  on  the  demife  of  the  Duke  and  her,  and  the 
rule  was  in  the  fingular  number,  quo/i  dernijj'or  querentisfit  cjU" 
rabilis,  Sed  per  curiam^  We  are  not  going  to  order  the  Duchefr 
to  pay  *  cofts,  but  only  preventing  her  from  being  vexatious ; 
which  in  4  Mod,  349.  is  faid  to  be  the  foundation  of  thefe 
rules.  Befidcs,  in  this  cafe  Ihe  proceeded  after  the  death  of 
the  Duke,  and  therefore  let  the  rule  be  to  ftay  proceedings  ia 
this  caufe,  till  the  cofts  in  the  other  are  paid. 


Bankrupts 


(  G. »,  c.  30. 

tt€t.  13. 


James  Baker's  Cafe. 

HE  was  t^^ken  up  on  an  attachment  for  not  performing  aa 
award.  After  which  he  became  a  bankrupt,  ar^d  ob- 
tained his  certificate  :  and  now  moved  to  be  difcharged,  but 
was  oppofed,  becaufe  (it  was  faid)  bankruptcy  does  not  purge 
a  contempt.  Sed  per  curianiy  This  was  a  demand  for  whidi 
debt  would  lie,  and  the  aft  fays  he  (hall  not  be  arretted,  ^r«- 
ficuted  or  impleaded  for  any  debt  due  before  the  bankruptcy.  It 
would  therefore  be  hard  to  keep  him  in  cuftody,  when  the  duty 
is  difcharged.    And  therefore  in  this  cafe  he  muft  be  difcharged^ 


Smith  verfus  Abbot, 

Whatieood  '"F^  H  E  defendant  accepted  a  bill  of  exchange  to  pay  it 
•cceptance  of  a  X  when  goods  configned  to  him,  and  for  which  the  bill 
biil  of  exchange,  ^^g  drawn,  were  fold.     And  the  plaintiff  counted  upon  the 

cuftom  of  mercnants.  After  a  verdift  for  the  plaintiff,  it 
was  moved  in  arreft  of  judgment ;  that  this  acceptance  depend- 
ing upon  the  contingency  of  the  faje  of  the  goods  was  not  with- 
in the  cuftom  of  merchants,  or  negotiable,  But  the  court 
2  (upci 
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(upon  confideration)  held  it  good.  For  though  the  plaintiff 
might  have  rcfuicd  to  take  fuch  an  acceptance,  and  have  pro- 
tefted  the  bill  ;  yet  no  body  can  fay  he  might  not  fubmit  to 
it.  And  it  will  aiTcdl  trade,  if  factors  are  not  allowed  to  ufe 
this  caution,  when  bills  are  drawn  before  they  have  an  op- 
portunity to  difpofe  of  the  goods :  a  man  who  is  drawn  upon 
to  pay  at  ten  days  light  may  accept  for  tliirty.  MoUoy  304. 
though  the  other  might   proteft  the  bill.     Satk,   129.    Cumb. 

45a. 


Filks  verfus   Allen. 

THE  defendant  in  Michaelmas  term  was  furrendcrcd  in  ^»/«r/>-''^^«« 
difcharge  of  his  bail ;  and  afterwards,  without  giving 
any  notice  to  the  plaintiff,  was  removed  to  the  Fleet.  The 
plaintiff  in  Hilary  terra  charged  him  in  execution  as  a  prifoncr 
in  B,  R,  And  this  term  the  defendant  moved  for  z  fuper/cdeasy 
that  charge  in  the  court  where  he  was  not  a  prifoner  ilgnify- 
ing  nothing,  and  fo  two  terms  were  clapfed.  The  plaintiff 
inufted,  that  he  was  in  no  default,  not  having  notice  of  his 
removal ;  and  that  thefe  removals  do  not  appear  upon  the 
committitur  book,  where  the  charge  in  execution  is  to  be 
made.  But  the  court  granted  zfuperfedeai  :  for  the  plaintiff, 
they  faid,  fhould  have  demanded  to  fee  the  prifoner ;  and  if 
not  produced,  would  have  known  where  to  find  him,  and 
bring  him  back  hy  habeas  corpus^  to  ch^rgd  him.  And  it  would 
be  putting  difficulties  upon  prifoners,  to  oblige  them  to  give 
notice. 
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♦14.  Georgii  2  Regis.     In  B.  R,  - 


Sir  William  IjCe,  i:«^  Chief  Jufiice. 

Sir  Francis  Page,  Knt. 

Sir  William  Chappie.  Knf.       >  juittces. 

Martin  Wright,  Efq\ 

Sir  Dudley  Ryder,  Knt^  Attorney  Genernl. 

Sir  John  Strange,  Knt^  Solicitor  General. 


ir  Francis  Page,  Knt.  1 

ir  William  Chappie,  Knt.       VjHfiif^ 

lartin  Wright,  Efqi  J 


Where  t  city 
has  juftlce^  with 
an  exclahve 
elaufe,  the  juf- 
tices  of  the 
county  cannot 
a€i  in  mattexi 
of  excife. 


Talbot  verfus  Hubble. 

THE  queftion  in  this  cafe  was,  whether  as  the  city  of 
New  Sarum  had  an  exclulive  coriimilFion  of  the  pcace^ 
the  juftices  of  the  county  of  fVilts  could  by  virtue  q[ 
\2  Car^  2  f,  23.  and  isCar.  2.  c,  2,  aft  in  excife  matters 
within  the  city. 

This  cafe  was  argued  three  times  at  the  bar,  and  thjs  term 
the  Chief  Juftice  delivered  the  refolution  of  the  court, 

1.  That  the  crown  might  grant  to  any  city,  to  have  juftices 
of  their  own  within  ihemfelvcs,  ^nd  exclude  the  county  juftice^ 
from  intermeddling  in  the  ordinary  bufmcfs  of  a  juftice  of  the 
peace.     Bro*  Letters  Patent  in.     Daltoni^,     2  InjK  71. 

2.  That  in  fuch  cafe  the  aft  of  the  county  juftices  would  be 
void,  and  not  to  be  cpnfuicred  only  as  a  breach  of  the  franr 
chifc.    2  IrjL  557. 

\  3.  That 
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3.  That  though  the  12  Car.  2.  givei  the  jurifcKftion  in  cxcife 
matters  to  the  ju dices  of  the  peace  reiiding  near  the  place 
where  the  forfeiture  (hall  be  made,  or  offenfe  committed  ;  yet 
it  never  was  the  defign  of  the  legiflature  to  make  any  altera- 
tion in  the  refpeftive  jurifdiftions  of  the  juftices,  but  only  to 
veft  the  excife  juriidiftion  in  juftices  of  counties,  cities,  and 
places,  with  rel'peft  to  their  feveral  local  jurifdidions  within 
fucb  places. 

Bowyer  verfus  Bampton. 

UPON  a  cafe  ftated  at  nifi prius  in  an aSion  by  the  plain-  The  innoceni 
tifF  as  indorfec  of  feveral  promiflbry  notes,  it  appeared  '"**°r^^  ""[  » 

I  L  •  i_        u      J   /•       I       "^  »v  I      /  V         f     gaming  note  can 

that  the  notes  were  given  by  the  defendant  to  one  John  Churchy  mainuin  no  «c- 
for  money  by  him  knowingly  advanced  to  the  defendant  to  tion  againft  the 
game  with    at  dice  ;  and  that    Church  indorfed  them    to  the  *^"^'^" 
plainciiF  for  a  full  and  valuable  confideration  ;    and   that  the 
pla.r.Lift'  was  not  privy  to,  or  had  any  notice,  that  any  part 
of  tiie  money  for  which  the  notes  were  given  had  been  lent  for 
the  puipofe  of  gaming. 

Upon  this  a  queftion  arofe  (upon  the  ftatute  9  Ann,  c,  14.     ^^^         . 
§  I.  which  fays,  "  That  all  notes,  where  the  whole  or  any 
♦*  part  of  the  confideration  is  money  knowingly  lent  for  gam- 
♦*  ing,  (hall  be  void  to  all  intents  and  purpofes  whatfoever,*') 
whether   the  plaintiff  could  maintain  this   a<^ion  againft  the 
defendant.     And  after  two  arguments,  the  court  were  of  opi- 
fiion  he  could  not ;  for  it  is  making  it  of  fome  ufe  to  the  lend- 
er, if  he  can  pay  his  own  debts  with  it:  and  it  will  be  a  means 
to  evade  the  adt,  it  being  fo  very  difficult  to  prove  notice  on 
an  indorfee.     And  though  it  will  be  fome  inconvenience  to  an 
innocent  man,  yet  that  will  not  be  a  balance  to  thofe  on  the 
pther  fide.      And  the  plaintiff  is  not  without  remedy ;  for  he 
may  fue  Church  on  his  indorfement.     And  it  is  but  the  com- 
jnon  hazard  of  taking  notes  of  infants  ox  feme  coverts.     As  to  Salk.  344. 
what  Hoir  hid  in  Hujey  v.Jacohy  it  was   not  the  point  ad-  ^*w^j^^?* 
Judged,    and    the   Chief  Juftice   faid,    he    had    feen  a  ♦  report  •  ,  R.Riym, 
wherein  notice  was  taken,  that  all  the  learned  part  of  the  bar  i^S* 
wondered  s^t  it* 


Shuttleworth  verfus  Pilkington, 

A  Special  original  was  taken  out  returnable  corn/?%  Doming 
Rege  ubicunque  tunc  fuerit  in  Anglia^  and  the  bail-bond  was 
without  the  words  ubicunque^  ^c,  and  in  an  a6lion  upon  it, 
|t  was  objected,  that  by  the  ftatute  of  Hen.  6.  (which  was 
pleaded]   the  fberift'  could  take   no  bond,    but  fuch  as   wsis 


115^  Trinity  Term  14  Geo.  2. 

to  appear  at  the  place  in  the  writ  mentioned  ;  whereas  this 
might  be  to  compel  an  appearance  out  of  England^  if  the  King 
fhould  happen  fo  to  be.  Sedper  curiam^  There  are  no  fet  forms 
of  words  for  thefe  bonds,  but  if  in  fubftance  they  are  to  ap- 
pear according    to  the  defign   of  the   writ,   it   is    fufficient. 

2  Cro.  286.     2  Fent.  237.      2  Show,  51.     2  Ln;.  180.      THm. 

3  Geo,  2,  Philips  V,  Philips^  in  Scaccarioj  upon  a  qu9  minusj 
the  bond  was  to  appear  in  the  office  of  pleas  in  the  court  of 
Exchequer  at  WeJlminjUr ;  and  that  was  held  well  enough, 
though  the  procefs  was  to  appear  before  the  Barons :  we  will 
underhand,  that  by  appearing  before  the  King  is  meant  hifke 
the  King  in  his  courts  and  not  before  the  King  in  perfon.  The 
plaintiff  muft  have  judgment.     Ante^  153. 


Slicer  verfus  Thompfon. 

Amendment.      rTT^HE  judgment  in  Ireland  was,  that  the  plaintiff/StfiZ  re^ 

X     cover.     And  upon   error  here,  it  was  amended  to  d» 
recover,  on  the  authority  of  Blakey  v.  Birmingham^  ante^  113a. 


Between  the  Parifhes  of  Kirton  and  Wefton  in  Nottingham- 

hamfhire. 


Evidence   of 
fraud  is  not  fuf 


T  TPON  a  fpecial  order  of  feffions  it  was  ftated,  that  the 
ficient'ln'an'or^  V-/  ^^«^^r  toolc  a  farm  of  lo/.  per  annum  in  Kirton^  vAndi 
dcr.  had  been  let  at  that  rent  for  fix  years  laft  paft,  but  before  only 

V!^i^*^*'^^'  ^^  7'*  P^''  annum  i  and  he  alfo  took  a  by- tack  of  20  s,  a  year 
Bur.  Settl.  Oaf.  i"  Kirton^  and  his  family  lived  ten  months  there  :  that  vrfien 
s66.  pi.  59.  he  firft  took  to  thefe  tenements  he  was  not  of  ability  to  ftock 
them ;  and  being  told  by  the  former  tenant  that  10/.  per  ami, 
was  too  much,  he  anfwered,  he  did  not  regard  the  deamefs, 
for  as  it  was  10/.  a  year  it  would  gain  him  a  fettlement, 
and  put  an  end  to  a  difpute  between  two  towns  ;  but  defired 
the  former  tenant,  to  take  no  notice  of  this  to  any  body.  The 
feffions  determined  this  to  be  no  fettlement  in  Kirton,  But. 
the  order  being  removed,  was  quafhed :  for  the  court  laid, 
they  could  not  hold  this  to  be  fraudulent,  it  not  being  fo  ad- 
judged, and  evidence  of  fraud  is  not  fufficient ;  and  as  to  the 
value,  they  muft  take  it  to  be  according  to  the  rent,  unlefs  the 
contrary  was  ftated ;  for  as  it  is  a  removal  of  a  man  from  his 
farm,  it  fliould  be  ftewn  to  be  under  value. 


Heathcote 
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Heathcote  ver/iis  Goflin. 


T 


HE    affidavit   to   hold  to  bail  was,   that  the  defendant  Jj;.C«  c« 29. 

ropi 


borrowed  2000/.  of  the  plaintiff  on  bottomree,  which  ^^*^*  PJ^ 


money  is  now  due  and  owing  to  this  deponent  by  virtue  of  to  baiL 

the  faid  honJ^  as  thereby  may  appear.     I  objected,  that  this  was 

no  oath  of  the  debt ;  for  fuppofe  every  penny  is  paid,  and  a 

feparatc  receipt  taken  for  it  ^  yet  upon  the  face  of  the  bond 

the  whole  will  appear  due.     £t  per  curiam^  It  is  not  fufficient* 

Then  the  plaintiff  would  have  made  a  fupplemental  affidavit :  Andr.  jt, 

but  the  court  refufeo  to  receive  it,  for  the  aft  of  Parliament  ^,f*^**  •ffi<iwlt 

requires  a  full  oath  previous  to  the  iuuing  the  procefs,  that  See  poft>  saoo^ 

defendants  may  not  be  har railed.     And  therefore  in  this  cafe 

the  defendant  was  difcharged  upon  common  bail. 


Wickes  verfus  Strahan. 

THE  defendant  and  his  partner  in  trade  had  a  joint  com-  Ajoint«ommH; 
miffion  of  bankruptcy  taken   out  againft  them,    under  J°"i,  ^^^ 
which  they  obtained  a  ctrtiticate ;  the  plaintiff  was  a  feparate  to  his  feparato 
creditor,  and  had  obtained  a  judgment  before  the  commiffion  ^***^»* 
pr  2L&  of  bankruptcy :  and  having  now  the  body  of  the  de- 
fendant in  executio}!,  the  court  was  moved  to  difcharge  him, 
upon  the  authority  01  Howard  v.  Pookj  {antej  995- )   where  it 
was  held,  that  a  feparate  creditor  might  come  in  under  a  joint 
commiffion :    and  alfo  on  jfhr.   Eq,   Cafes  55.     2  Vern.  707. 
^  fVill.  Rep.  500.    And  the  court  difcharged  him  accordingly. 

Cafe  of  Aberyftwith. 

IN  this  cafe,  and  alfo  in  the  cafe  of  Tintagel about  four  jrears  Mandammu 
ago,  the  court  held,  that  though  it  was  difclofed  that  there  ^"^'^j  *oo> 
was  a  fact  of  elcftion,  yet  if  upon  looking  into  it  there  was  x\gVz.iu 
good  reafon  to  think  it  void,  they  would  award  a  mandamus 
upon  the  ad  of  Parliament,    to  go  to  an  eledion,  and  not 
wait  the  event  of  any  controverfy  about  the  former. 


Dominus  Rex  verjus  Pocock. 

AN  information  was  moved  for  againft  him  on  account  of  What  wordi  of 
words  fpoken  of  Mr.  Kent^  a  juftice  of  peace.    And  the  J-^JJ^^f'  *^' 
s^ffidavit  ftated,  that  iq  <i  cpnverfation  about  a  warrant  granted  by  what  not. 

Mr.  Ante,  410, 


i^ 

l'»" 
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Mr.  Kent  J  the  defendant  afked  if  Mr.  Kent  was  a  fwom  juftice^ 
and  being  anfwered  to  be  Aire  he  was,  elfe  he  would  not  a£l, 
the  defendant  replied,  If  he  is  a  fwom  juftice,  he  is  a  rogue 
and  a  forfworn  rogue. 

To  this  it  was  objected,  that  the  words  were  not  fpoken  /« 
him  in  the  execution  of  his  office,  but  only  in  relation  to  what 
he  had  formerly  done  :  and  SdlkV6^%,  was  cited.  Et  per 
curiam^  There  ought  to  be  no  information.  It  is  not  the  fame 
infult  and  contempt,  as  if  fpoken  to  him  in  the  execution  of 
his  office,  which  would  make  it  a  matter  indi£table.  ■ 


Dominiis  Rex  verfus  The  Inhabitants  of  Great  Bedwin. 


>•     AN  order  of  two  juftices  was  made,  without  fiiying'it  was 
L  Ijl  upon   complaint  of  the  churchwardens  and   ovcrfeers. 


LG.  ft.  c.  19. 
fllions  cannot 
amend  orUers  by 

aiidingiiewaver-  nor  that  One  of  the  juftices  was  of  the  quorum^  nor  that  the 

"sSrcaf        po^ip^r    (who  was   a    certificate-man)   was   become    actually 

pl.*x+2.   '  ^  *  chargeable.     Upon  appeal  to  the  feffions,  they  fet  all  this  right. 

Bur.  SctU.  Caf.  under  5  Geo.  2.  c.  19.  which  impowers  them  to  amend  de- 

163,  pi.  58,      £g£^g  j^  form,    and  proceed  to  the  merits.      Sed  per  curiam^ 

This  is  going  too  far  ;    they  are  to  amend  defeds  in  form, 

before  they  go  into  the  merits  j    whereas  here  they  muft  go 

into   the  merits    before   they  can  introduce  the  amendment. 

It  was  never  defigned  they  (hould  infcrt  new  fads,  but  only 

amend  the  informal  way  of  fetting  out  the  fafts  which  were 

flated.     The  order  therefore  for  the  amendment  muft  be  quaih* 

edji  and  alfo  the  original  order. 


«i.M«p. 


Michaelmas 
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m' 


\    Sir  William  htt,  Knt.  Chief  yujia. 

Sir  Francis  Page,  Knf. 

Sir 

Martin 

Sir  Dudley  Ryder,  Knt.. Attorney  General. 

Sir  John  Strange,  Knt.  Solicitor  General. 


^     *  ■  •  •- 
ir  Francis  Page,  Knt.    '  1 

ir  William  Chappie,  Knt.         fjufiices. 

lartin  Wright,  Efqi  J 


r?    ,  ■'    ; 


Goodburn  verfiis  Marley, 

AN  a£lIon  was  brought  for  15/.  won  as  a  wager  at  a  horfe  Horfe  ncei  art 
race.     And  upon  a  cafe  made  and  argued,  it  was  de-  ^i^^in  the  ^a^ 
termined,  that  theaaion  would  not  lie  ;  for  16  Car.  2.  see4BSrR?p, 
c.  7.  has  thefe  words  horfe  racings  and  a  great  many  other  words,  1432. 
which  are  not  particularly  mentioned  in  9  Ann.  c.  14.  but  are 
"within  the  general  words  other  game  or  games.     And  the  court 
feemed  to  be  of  this  opinion  in  Oates  v.  Collins j  Trin.  6  Geo,  2. 
though  it  was  was  never  determined.     Fide  I  Fent.  253.     Th^ 
4lefendant  had  judgment. 


Chefter  vetfus  Crawley. 

THE  execution  of  a  writ  of  inquiry  before  fourteen  jurors  Fourteen  juroi* 
was  held  good  :  for  it  is  but  an  inqueft  of  ofEce,  where-  ^  «  writ  of  u- 
on  no  attaint  lies.     2  Roll.  Abr.  673,  674.      -  "^"^  «^^- 

Dominus 
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Dominus  Rex  verfus  Beck. 

AWiflfthe        TT  TPON  an  information  for  perjurv  in  fwearing  a  young 

toTiiccnce  doct   V^    S^^'  ^^  ^^  ®f  ^S^>  ^'^  ordcr  to  obtain  a  licence  j  which 

not  make  it      was  fet  out  in  haec  verba :  it  appeared  that  the  licence  when 

*«<*•  granted  was  to  marry  in  Bu/hy^  ff^atford  or  Aldenham  in  Hert^ 

fordjhire^  and  then  came  a  blank,  which  was  filled  up  by  the 

parfon  of  Pinnery  who  celebrated  the  marriage,  with  the  name 

of  that  parifh,  and  as  fuch  it  was  defcribed  in  the  information. 

Upon  the  trial  at  Guildhall  before  Lee  C.  J.  he  held  that  this 
addition  did  not  make  it  a  void  licence,  for  the  place  is  not  of 
the  eflence  of  a  licence :  and  the  practice  is  to  have  thefe  blanks, 
and  fill  them  up  afterwards.  And  he  con^ared  it  to  the  cafe  of 
a  deed  altered  in  a  part  not  material  by  a  ftranger,  which  does 
not  vitiate  the  deed. 


Crookfhank  verfus  Thompfon. 

w^!^  ?*iionJ  T^  ^^  defendant  gave  a  bond  of  indemnity,  and  before  any 
it  after*a  bank-  X  breach  became  a  bankrupt.  And  being  now  fued,  mov- 
ruptcy,  the  bond  ed  to  be  difcharged  on  common  bail.  But  the  court  compared 
A^^if**^'"**  it  to  die  cafe  of  Tully  v.  S^kes^  (ante^  867.}  and  ordered  be 
5  G.'J^.^3o.    fliould  give  fpecial  bail. 

S.  P.  determiiied  In  C*  B.  Smitbfon  v.  Johnfdoy  Barnes  113. 
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5/r  William  Lcc,  Knt.   Chief  Jujiice. 

Sir  William  Chappie,  Knt. 

Martin  Wright,  Efqi 

Thomas  Dcnifon,  Efqi 

Sir  Dudley  Ryder,    Knt.  Attorney  General. 

Sir  John  Strange,  Knt.  Solicitor  General. 


Domlnus  Rex  verfus  Sir  Thomas  ReynclL 

THE  court  held,  that  an  information  in  the  nature  of  a  %«  wdrranf 
quo  warranto  would  lie  for  claiming  an  excluiive  ferry  ^**  ^^^  ■  ^*"y* 
over  the  Thames  from  LaUham :    but  difcharged  the 
rule,  becaufe  it  only  appeared  he  took  money  of  pailengers, 
which  is  pot  fetting  up  an  excludve  right. 

Dominus  Rex  ver/us  Jones. 

A  PLEA  in  abatement  was  put  in  to  an  information  in  Affidavits  reqau 
nature  of  a  quo  warranto,  and  fet  afide  for  want  of  a  ^^  ^^  *  ^^^\^ 
title  to  the  affidavit  annexed  to  it :  for  the   pradicc  in   the  the  crown- 
crown-OiEce  cannot  alter  the  act  of  Parliament.  office. 

Marfhal 
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Marfhal  verfus  Riggs< 


Amendment* 
Ante,  ii5i« 


IN  trefpafs  it  was  moved  in  arreft  of  judgment^  that  th^ 
declaration  was  with  a  quod  cum  \  but  the  plaintiff  filing  a 
;-ight  bill,  the  court  amended  the  declaration  by  it,  though  bx 
want  of  thinking  of  this  before  many  judgments  had  been  ar« 
rcfted. 

Dominus  Rex  verfus  Cornforth  et  al*. 

A  baftard  it  fT^HE  court  granted  an  information  againft  the  defendants 
wHhin  the  fta-       I      fo^  taking  awav  a  natural  daughter  under  16,  under  the 

care  of  her  putative  father :  being  of  opinion,  it  was  witma 

the  third  fea.  of  4  ^  5  P.  W  Af.  f.  8. 

Between  the  Parifhes  of  Cotleigh  and  Stockland^ 

Whatapurchafe  A  jsj  ^Crc  in  CotUighj  wherein  J.  had  a  leafe  for  liveSi  wai 
maC 'a  fettrc-"*  jtx.  mortgaged  to  z pauper  for  15/.  When  the  mor^^P* 
ment.  died,  there  was  two  years  intereft  due,  and  he  alfo  owed  liL 

Bur.  Settl.  Caf.  jq  j^  ^^  ^^  mortgagee  by  bond  and  fimple  contra£b.  And  it 
>  9*  P  •  •  ^^^  agreed  between  the  widow  and  the  mortgagee,  that  he 
fhould  adminifter,  and  take  all  but  the  houfhold  goods,  wfaidi 
he  did.  And  the  feffions  having  held,  that  his  taking  to  this 
acre,  and  living  on  it  eight  years,  did  not  gain  a  fettlemem 
under  QGeo.  i.  c.  7.  which  requires  a  bona  fide  payment  of 
30/.  The  court  now  quaihed  the  order,  it  being  to  all  in- 
tents of  law  and  equity  the  fame  as  a^ual  payment  of  tbc 
confideration  money. 

Stroud  verfus  Tilly. 

ijpiaintjff  may  nER  curiam^  Though  a  plaintiff  cannot  regularly  move  to 
mend  the  v^-    /"^  change  the  venue^  yet  he  may  in  effeca  do  it  by  moving  to 

amend.     And  it  was  done  fo  in  this  cafe,   by  ftriking  out 

Dorfetjhirey  and  inferting  MiddUfex. 


Betweca 
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Between  the  Parifhes  of  St.  Nicholas  in  Harwich  arid  Wool- 

verftone  in  Suffolk. 


T 


H  E  pauper  came  into  Harwich  with  a  certificate  from  A  ccrtificate- 
IVoolverjhney  addrclFcd    to  the   parilh   of  Hanvich  near  ^^^J^^h^J'^/''"' 
Dover  Courty  and  delivered  it  to  a  parifhioner,  who  did  not  ap-  there  isa^mV- 
pear  to  be   an   officer  of  the   parifh.     The  feffions  were  of  take  in  the 
opinion,  he  had  not  taken  10/.  per  annum  in  Haiuuichy  and  was  ri^to"!vhi^h  Jt 
therefore  not  fettled  there ;  but  as   there  was  a  miftsike  of  the  isaairefivV. 
n^itie  of  the  parifh  in  the  addrefs  of  tlie  certificate,  they  held  Bur.  Setn.Cjf. 
jyoolverftme  could  not  he  obliged  to  receive  the  pauper •    And  "^''  ^  *   ^* 
upon  debate  it  was  ruled  they  were  \  for  it  is  not  to  be  con- 
iidered  as  a  certificate  to  any  particular  parifh,  but  as  a  general 
♦  acknowledgment  of  hrs  being  a  pirifhioner  of  Wooherftoncy 
and  is  conclufive  againft  them  for  ^I  the  world  ;  and  the  de- 
livery of  it  to  an  olficer  is  not  f  ncceflary. 


•  It  WM  only  Mr.  J.  tyrigbt^  who  (aW  this  j  tnifee  The  King  sgalrJfTht  In- 
habitants of  high  and  low  BiAopfide,  Trium  terIn^  17559  B,  R*  adjudged  contra, 
M.S.  notes. 

-f  It  wa«  only  Mr.  J.  Chappie  who  faid  this,  and  he  was  wrong  ;  fo!*  the  a6^  of 
S  fif  9  XK.  3.  c*  30.  /.  I.  exi»rcfsly  requires  "the  pattper  to  bring  and  deliver  the 
••  certificate  to  the  churchwardens  or  ovcrfcsrs  oriiic  ^Kxirof  Lhc  parifh,  \\hcrc  fuch 
«<  fdrnpn  Ouii  come  to  inhi*biu'* 


Vol.  II.  4  F  Eafter 
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1 5  Gcorgii  2  Regis.     In  B.  R. 

Sir  William  Lcc,  Knt.  Ciiefjujice. 

Sir  William  Chappie^,  ICnt. 
Martin  Wright,  E/g; 
Thomas  Dcnifon,  E/g; 

Sir  Dudley  Ryder,  Knt.  Attorney  GenermU 
Sir  John  Strange,  Knt.  Solicitor  General. 


Bogg  verjus  Rofe, 

Pr»aice,  -^  1*  y^f^^  fettled  (on  confideration)  that  when  a  term's  notice 

I    of  trial  is  required  upon  an  old  iflue,  the  notice  muft  b( 
^  given  before  the  effoih-day,  and  that  is  a  full  term. 


Between  the  Parilhes  of  Ladock  and  Saint  Ennidore. 

ScnrlngoAtthe  A    Pcrfon  was  hired  for  a  year,  and  ferved  half  a  year,  when 

yearwithan  ex-  £\   ^hg  matter  died  :  the  executor  (who  lived  in  another  par 

othc/pariA  if  ^^iA^)  afked  the  fervant  if  flie  would  ferve  out  the  year  with  hiini 

a  ictticment  fhe  did  fo :  and  now  on  the  authority  of  the  cafe  of  Ivinghm 

BunScttl. Caf.  i^^^'^  9"^-)  ^^^  court  held  it  a  fettlement  in  the  executor's  par 

179.  pi.  64.  *  rifli  5  for  the  lalt  fervice  is  not  to  be  confidered  as  a  n^w  agwfr 

19  Vin.  Abr.     ment,  but  a  continuation  of  the  firft. 
398.  pi.  31.  ■  .      . 


Dominui 
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Dominus  Rex  vnfus  Sidney. 

UPON  removing  an  indi£hnent  from  the  fcffions  of  §yer  cofb  on  re- 
and  UrmtuTy  the  defendant  and  his  bail  entered  into  a  movals  of  in- 
500  /.  recognizance  to  plead,  go  to  trial,  and  appear  on  the  n^^"^'^J|,j 
return  of  the  verdid.        He  did  fo,  and  received  judgment.  •  common  ivw 
And  upon  motion  to  difchargq  the  recognizance,  it  was  in-  recognizance. 
fifted  he  Ihould  pay  cofts  :  but  this  not  b^ing  in  ao  /•  the  fum 
required  by  the  ftatute  ^^  b  fV.V  M.  f .  1 1 .  the  court  held 
it  was  to  be  confidered  as  a   recognizance  at  common  law. 
And  precedents  being  fearched,  it  was  found,  that  cofts   had 
not  been  required.      Here  therefore  being  a  performance  of 
tftxy  thing  the  words  extended  to,  the  court  difcharged  the 
recognizance. 

Dominui  Rex  %Hrfus  The  Inhabitants  of  Sherborne. 

« A    Certificate-man  has   a  fon  born  in  the  pariih  to  which  The  Um  ot^ 
f\.  he  was  certified,  who  when  fixteen  years  old  hires  him-  ^^^*f  "|^,""f* 
lelfas  a  fervant  to  a  button-maker  in  the  fame  pariih,  and  mentbyahiring 
ferves  a  year.      And  upon  confidering  the  words  of  9(9^  10  ^n^i  Service. 
«P1  3.    c.  II.  which   declare,  «  That  no  perfon  or  perfons  RcV^.f^hab. 
^  who  come  in  by  certificate  (haU  be  adjudged  to  gain  a  Bray  ruled /• ' 
"  fettlement    by   any  aft  whatfocver,    except   he  takes    10/.  ^^'n.    iSccr, 
"  p€r  annumy  or  executes  an  annual  office.'*     The  court  held  jj^'  1^^*.  s*ettl. 
diat  the  fon  of  the    certificate-man  was   equally  within  it,  Caf.  1S2.  pi. 
and  that  therefore  the  hiring  and  fervice  in  this  cafe  gave  ^  ^:  ^"^*  ^'^p- 
nim  no  fettlement. 


Grey  verfus  JefFcrfon. 

IN  zfcire  facias  againftbail,  the  plaintiflF  made  a  miftake  in  Scire  facias 
iettmg  out  the  recognizance,  which  the  defendant  took  H^^ni^^  ^-ul  not 
advantage  of  by  pleading  Nul  tiel  record :  and  afterwards  the  Antc^loi! 
plaintiff  moved  to  amend  it,  but  was  denied  ;  for  fcire  facias* s 
againft   bail   are  never  amended,    and  the  courfe  is    for  the 
plaintiflF  to  quafh  his  own  writ.     This  may  be   lo  defeat  the 
bail  of  an  opportunity  to  furrender,  which  he  would  have  done, 
if  he  could  not  have  been  fure  of  fucceeding  in  his  plea. 


4  F  a  Dominus 
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arms 


Dominus  Rex  verfus  Fletcher. 

* 

Ifonefmtiggl^'  rX^HE  defendant  was  indicted  on  the  aft  9  Geo.  2.  c.  35. 
^*otwUhiri^  A  §  JO*  '^^  being  armed  and  aflifting  in  running  uncuf- 
the  ftatute  tho  tomed  goods.  Upon  trial  a  fpecial  verdift  is  found,  wherebjr 
the^othert  have    {x.  appeared  that  they  were  above  three  in  company,   and  all 

the  others  had  fire-arms,  but  the  defendant  had  only  a  com- 
mon horfe-whip.  And  upon  argument  the  court  ftrongly  in- 
clined, that  he  was  not  guilty:  for  the  a£b  makes  it  a  ma- 
terial circumftance  in  each  man's  cafe,  and  thefe  afts  are  to 
be  taken  ftri£Uy.  They  did  not  however  determine  it  upon  djc 
firft  argument,  but  gave  Mr.  Attorney  General  time  to  con- 
fider  of  it  \  who  upon  conference  with  me  declined  to  argue  il| 
and  the  prifoner  had  judgment,  and  was  difcharged. 


Order  of  ba« 
fttrdy. 


Dominus  Rex  verfus  Moravia. 

AN  order  of  baftardy  ftated,  that  the  woman  was  delkxrd 
of  a  child  baptized  in  the  farifh  of  A.  and  it  was  objcfied 
that  this  does  not  import  it  to  be  born  there,  which  is  die 
only  circumftance  to  warrant  the  parifh's  applying  for  relict 
But  the  court  faid,  that  by  a  reafonable  conftruftion  it  nuj 
be  fo  underftood,  and  confirmed  the  order* 


Trinity 
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pi.  66* 

Sir  William  Lee,  Knf.  CAiefJuJice. 

Sir  William  Chappie,  i:«/. 

Martin  Wright,  Efq; 

Thomas  Dcnifon,  E/q; 

Sir  Dudley  Ryder,  Knt.   Attorney  General. 

Sir  John  Strange,  Knt.  Solicitor  General. 


^  DominusRex  verfus  Taylor. 

TH  £  court  granted  an  information  againft  him  as  for  a  Keeping  gun- 
nufance,  on  affidavits  of  his  keeping  great  quantities  of  powder  in  great 
gunpowder,  to  the  endangering  the  church  and  houfes  ^^^l^,^  "  ^ 
'Vvfaerehe  lived. 

Pitts  verfus  Meller  et  tix*. 

IN  trover  againft  both,  and  judgment  and  execution  againft  Baroaand<«ffle, 
both  :  the  court  refufed  tt)   discharge  her  out  of  cuftodjr,  Pjjft,  1*37. 
unlefs  it  could  be  ihewn  that  there  was  fraud  and  coUufion  \i^^ 
twecn  the  plaintiff  and  the  hufband,  to  keep  her  thcxe* 


4  F  3  Kent 


ii68 


« 

Trinity  Term  15  Geo.  a. 


Words  of  a  juf- 
tice  adionable. 


Kent  verfus  Pocock. 

THESE  words  fpoken  of  a  jufticc  of  peace  in  the  exe- 
cution of  his  office,  and  relating  thereto,  were  heM 
a£tionablc,  viz.  Mr.  Kent  is  a  rogue^  according  to  the  cafe  of 
jf/ionr.  BlagraVij  (izti/^,  617.) 


Beale  verfus  Moor. 


T  N  trefpafs  the  defendant  jufti  fled  for  a  way,  and  the  plaindf 


WIrtTc  full 

Ante  726.  S.P  A  fcplic^  ^^^^^  viam,  and  obtained  a  verdift  and  damages  un- 
der 40  s.  But  the  court  allowed  fuH  cofts,  bccauft  ^  is  a 
cafe  where  die  right  came  in  queftion. 


The  court  Mwll 
intend  jn  order 
late  f:rvcJ, 
whtre  the  order 
on  appeal  is 
mAde  at  the 
next  feiTions  but 
one. 
SdT.  Caf.  280. 


Between  the  Parllhes   of  Road  in  Somerfetfhire  and  HoA 

Bradleyin  Wilts. 

A  Pauper  was  removed  from  Road  to  North  Bradley^  Nifi 
Bradley  gave  notice  to  appeal,  on  which  Road  took  hifli 
back,  but  however  got  their  order  confirmed  at  feffions.  The 
next  fcfTions  fet  both  afide  as  fraudulent.  And  now  R§ad  in- 
fifted,  that  the  order  was  good,  as  not  being  appealed  bom 
at  the  next  quarter  feffion.  And  as  to  the  other,  that  k  wis 
not  in  the  power  of  one  feffion  to  fet  afide  the  aft  of  the  odicr. 
All  being  now  before  the  court,  they  quafhed  the  firft  order,  M 
being  properly  qua(hable  on  appeal ;  and  would  not  take  no- 
tice, that  it  was  not  at  the  next  feffions  after  fervicc  of  the 
order,  which  being  in  the  cafe  of  a  recent  appeal  they  wouU 
fuppofe  to  have  been  fcrved  too  late  for  an  appeal  to  the  next 
feffions.  And  as  to  the  order  of  confirmation,  they  quafhed 
that,  as  not  being  made  on  any  appeal,  and  confequently  with- 
out jurifdicSion,  and  at  the  fame  time  quafhed  the  latter  part  of 
the  fecond  feffions  order,  that  rcfcinded  that  confirmation,  » 
not  being  properly  before  them. 


Between  the  Parilhes  of  Lydlynch  and  Hilton. 


rpHE    cafe   of  New    fFindfir   and  fFhiie  TValthamj  Trvu 


Biflard  of  acer- 

tificatc-pcrfon       X     5  Geo,  I.  turning  chiefly  on  the  certificate's  being  con- 
Ufctacdwhcue    clulive  to  the  parifli  which  gave  it,  and  certified  two  pcrfons  a$ 

Ante,  iS6,         "^^^  ^^^  ^'^^  •  *^  ^^^  Came  under  debate  again,  and  was  dc- 
241.    iSch:  tcnnined, 

Car.  249.  pi.  170.    Sctd.  Caf.  187.  pi.  66. 
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termined,  that  the  baftard  of  a  certificate-perfon  is  fettled  where 
born,  and  is  not  a  *  child  to  be  fent  back  within  tt\ie  meaning 
q[  the  ftatute. 


Jackfon,  qui  tarn,  &c»  verfus  Giflingk 


IN  debt  on  the  ftatute  15  Car*.  2.  c,  8.  for  ielltng  fat  Iambs  Piea of  a reco. 
alive,  the  defendant  pleaded  that  in  the  fame  term  another  very  in  another 
informed  againft  him  and  recovered.     And  on  demurrer  it  was  fl,ew'thc*day 


was 


held  ill,  according  to  2  Lev.  141.  becaufehe  did  not  fet  out  the  each  bin  w 
days  on  which  each  bill  was  exhibited,  that  fo  the  court  might  "^»*>»Jf<i«  ^ 

•    J  r -.u^       •      •-.  See3Bur,Rep» 

judge  of  the  priority.  ,^3^,     86, 

'  1681.     Black. 
I^«h  437*  5*3« 

Davis  verfiis  Miller  et  ux\ 

THESE  words,  ^^  You  cheated  the  lawyer  of  his  linen,  wordt  not 
^^  and  ftood  bawd  to  your  daughter,  to  make  it  up  with  aaionabie. 
•*  him,  you  cheat  every  body,  you  cheated  me  of  a  fheet,  you  Ante,696,i238t 
^  cheated  Mr.  Saunders^  and  I  will  let  him  know  it:"  were 
held  not  actionable,  without  a  ioUoquium  of  the  plaintiff's  trade 
or  profeifion. 

*  It  waa  agreed,  that  the  word  cbild  meant  a  hptimate  child  tntj*    See  Bur* 
SettL  CaC  190.  a* 


4  F  i(L  ^chadnaas 
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16  Georgii  2  Regis.     In  B.  R. 

iS/r  William  Lee,  Knt.  Chief  Jujlice. 

Sir  William  Chappie,  Knt. 

Martia  Wright,  Efqi 

Thomas  Denifon,  EJqi 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 

Sir  John  Strange,  Knt.  Solicitor  General. 


Ball  vei'Jus  The  Hundred  of  Wymerfleyin  Northamp- 

ton(hire. 

wiatisagood  T  T  PON  a  Cafe  made  at  the  afTizcs  on  the  ftatute  of  hue 
r.oritc  wiihm  I  I  and  cry,  it  was  ftated,  that  ibon  after  fix  in  the  morn- 
Hi  ^an  ^aOion^'  ^'"'^  ^"S  ^^^  plaintifF  was  robbed  at  two  miles  and  a  half 
a^alnft*ihc  diftance  from  I\otthampton,  and  the  highwayman  cut  his  bridle 
iioijJr«i.  and  ftlrrups,  threw  them  into  a  ditch,  and  turned  his  horfc 

T.l.  at  Ni.  Pri.  JqqC^,  .  ^^.^^  j|^g  plaintiff  recovered  them,  remounted,  rode 
through  a  village  called  Cotton^  v/hcrc  he  gave  no  notice,  met 
three  men  on  the  road  whom  he  informed  of  the  robbery,  and 
arrived  at  Northampton  by  feven  of  clock,  and  gave  notice  to 
an  inn-keepec  there,  from  whence  he  went  to  Rctherthorpt^ 
three  miles  off,  where  the  high-conftable  lived,  and  between 
eight  and  nine  gave  notice.  And  whether  this  was  fufficicnt 
to  maintain  the  action  within  8  do.  2.  c.  16.  which  re- 
quires that  the  party  robbed  fliall  "  with  as  much  convenient 
"  J}enl  as  may  be  after  the  robbery  give  notice  to  one  of  tlie 
"  coniUblc^  of  the  hundred,    or  to  fome  couftable   of  fonic 

**  town, 


Michaelmas  Term  i6  Geo.  2.  1171 

'   town,  parifli,  village,  hamlet,  or  tithing,  near  unto  the  place 
*   where  fuch  robbery  (hall  happen,"  was  the  queftion. 

And  the  court  on  argument  held  it  to  be  good  notice,  for  the 
iVgh  conftable  is  the  propereft  perfon  to  go  to,  and  it  is  not  re- 
quired he  muft  go  to  the  next  conftable.  It  appeah  the  plain- 
riff  loft  no  time,  confidering  the  circumftances  he  was  in  ;  and 
Rotherthorpc  is  not  at  fuch  a  diftance,  but  that  it  may  come 
ivithin  the  meaning  of  the  word  near.  So  the  plaintiff  had 
udgmcnt« 

Coy  verfus  Hyraas. 

THE  plaintiffobtained  judgment  for  388/.  OJ.  id.  In  debt  Variance, 
thereon  he  dcfcribed  it  as  a  judgment  for  388/.  only, 
omitting  the  penny:  the  defendant  pleaded  AW //V/r<'tor^:  and 
on  iflue  joined  inlifted  on  the  variance.  The  plaintiff  defired 
it  might  ftand  over,  and  at  another  day  produced  the  record 
with  a  rtminit  of  the  penny  added.  I'he  court  rcfented  this  as 
au  abufe  of  their  indulgence,  and  faid  they  would  ftiil  confidcr 
it  in  die  fituation  it  was  in  before  :  or  if  not,  yet  the  variance 
was  not  cured,  for  a  r<f.7;j///V  muft  be  before  judgment,  whereas 
this  is  after.  And  confidering  it  as  reducing  the  firft  judg- 
ment, is  making  an  inconfiftency  on  the  record.  The  moft  it 
can  amount  to  is,  an  acknowledgment  of  fatisfa6Hon  of  fo 
much  of  the  money  recovered.  I'he  defendant  had  judgment 
of  deficit  de  recordo. 

HoUoway  verfus  Smith. 

IN  trefpafs  the  defendant  juftifies  a  diftrefs  for  toll,  and  fets  Toll  it  not  in- 
forth  a  cuftom  in  Daventry  to  hold  a  fair  on  St.  Jugti/i!n*s  ^^^^^^^^  *^^* 
<iay  and  take  toll ;  and  that  Queen  Elizabeth^  reciting  all  this, 
had  granted  them  two  new  fairs,  one  on  the  Tucfday  after 
^aJUry  and  the  other  on  St.  Matthew*^  day,    ivith  all  frofitSy 
tsmmoddtiesj  emoluments^  liberties^   and  free*  cujioms  ad  hujufrnodi 
ferlas  pertinen'.     On  demurrer  thejuftification  was  held  ill,  for 
toll  is  not  incident  of  common  right,  and  therefore  hot  within  * 
the  words  of  reference  ;  and  being  new  fairs,  upon  which  no 
t^  is  granted  by  exprefs  words,  the  cuftom  cannot  extend  to- 
them.     So  the  plaintift  had  judgment. 


Oatcs 
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Oates  on  the  demife  of  Elizabeth  Hatterley  verfu$  Jackfon. 

What  words  in  T  T  P  ON  a  cafe  made  at  the  affifcs,  it  was  flated,  that  RUfk 
•will  create  a  \J  Qay  being  feifed  in  fee  of  an  eftate  called  IVooiTs  Park, 
gntcnancyin     de^jf^j  j^  j„  ^^f^  ^^^ds,  «As  tO  JVoolf  Park  I   give  it  to  my 

*'  wife  Annahella  for  her  life,  and  after  her  death  to  my  daugh- 
ter Ifahella  Jddihell  and  her  children  on  her  body  begotten  or 
to  be  begotten  by  H^tlUam  AddihcU  her  hulbarid,  :md  their 
*'  heirs  for  ever."  That  the  wife  is  dead,  and  Ijabella  at  the 
time  of  making  the  will  had  one  daughter  Elizabeth^  and  after- 
wards two  fons  and  one  daughter,  who  are  all  dead  without 
ifiue :  that  Elizabeth  had  iffue  the  leffor  of  the  plaintiff*:  that 
Ijabella  furvived  IVilliam  Addibell  and  married  Jackjon^  by  whom 
ihe  had  a  fon  the  prefent  defendant,  who  entered  on  her 
death. 

The  queftion  was,  what  eftate  pafled  to  Ifabetta  and  her  fltSi." 
drcn  hy  ff^lliam  JddsbeU :  the  plaintiff  infifting,  that  ^^^  was 
only  tenant  for  life,  and  the  children  of  that  marriage  had  the 
reverfion  in  fee :  the  defendant  inftfting,  that  IfaiMf  was 
jointly  feifed  in  fee  with  the  children,  and  having  furvived  tiiem 
all,  and  left  him  her  fon  and  heir,  he  is  intitled. 

And  after  feveral  arguments  the  Chief  Juftice  delivered  At 
refolution  of  the  court :  that  Ifabella  took  as  jorntenant.  It  be- 
ing flated,  that  at  the  time  of  making  the  will  (he  had  a  clnU% 
which  has  been  conftrued  to  be  equal  to  children,  2  Vem,  io6« 
Co.  Lit.Q.  is  exprefs,  that  to  A.  et  liberisfuis  and  their  heirs,  is, 
a  joint  fee  to  all.  And  it  is  no  objection,  that  by  this  means, 
the  feveral  eilates  may  commence  at  different  times.  Co.  Uu 
i88.     PoUexf.  373.     Mo.  220. 

As  I/hbeUa  therefore  furvived  all  the  children  flie  had  hyff^ 
liixm  Addibell^  the  whole  fee  vefted  in  her,  and  defcended  to  her 
fon  the  defendant.     Who  had  judgment  accordingly. 


Between  the  Parifhes  of  Nympsfteld  and  Woodcheftcr  in  Glott* 

ceflerfeire. 

Anonier  nn-  T  N  1731,  a  man  and  his  wife  were  removed  from  Nym^dM 
JS^t  mw'^  1  to  Woodchejier,  and  there  was  no  appeal.  They  had  after- 
and  his  wife  is  wards  returned  to  Nympsfield^  and  had  there  three  children,  who 
wjnciufive  m  to  ^g^e  now  fent  from  Nympsfield  to  Woodchejier  together  wiA  the 
dreiu  ^^     '  father*     And  upon  appeal  as  to  the  childlren,  it  was  offered  to 

Bur.  Sectl.  CaT.  glVC 

29}.  pk  67. 
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ghre  ia  evidknce,  that  the  man  had  a  former  w^  afid  CM^ 
fequentty  the  children  born  at  NyrnpsfieU  were  as  baftards  fet- 
tled there.  The  feffions  refiifed  to  let  fFdodcheJler  go  into  this 
jevidencc,  being  of  o[Mnion9  that  Wooichtjitr  was  concluded  bjr 
the  firft  order  unappealed  from^  and  that  it  made  no  diflferencA 
that  the  children  were  born  a&erwards. 

The  court  upon  debate  confirmed  both  orders.  For  the  See  3  Bur.  Rep 
marriage  being  eftablifhed  by  the  firft  order,  the  fettlement  of  **^ 
the  children  (which  is  derivative)  follows  of  courfe ;  and  can 
no  way  be  impeached,  but  by  entering  into  the  merits  of  the 
firft  order,  which  has  been  acquiefced  in.  And  notbiftg  is 
lucre  eftabliflied,  than  that  an  order  unappealed  from,  is  ton-» 
dufive.     Stdk.  524,  527.     Carth.  516. 

Between  the  Pariflies  of  Great  Charte  and  Kennington. 

TW  O  juftices  of  peace  made  an  order  of  removal,  which  a  juftke  cannot 
was  quafhed  at  fefTions  becaufe  one  of  the  juftices  of  J*""'**""®^" 
the  peace  was  an  inhabitant  of  the  parifh  from  whence  the  fr»m  his  own 
funipir  was  removed.     Upon  debate  in  JS.  R.  it  was  infifted,  parifli. 
dut  13  €3r  14  Car.  2.  c.  12.  gives  the  power  to  any  two  juf-  f^  ^ui%i*^^ 
tices  of  the  peace :  and  fo  has  been  the  praftioe.     And  die 
inftance  ^  corporations  where  there  are  but  two  juftices  of 
the  peace,  or  but  one  pariih,  was  infifted  on.     Aiid  befides 
there  lay  an  appeal. 

But  the  court  held,  that  this  was  a  judicial  aA,  and  die 
party  interefted  is  tacitly  excepted.  Lord  Raymond^  who  lived 
in  the  parifh  of  Abbctts  Lwigley^  went  off  the  Bench,  when  one 
rf  their  orders  came  before  the  court.  They  faid  the  practice  See  Bur.  Sctd. 
could  not  overturn  fo  fundamental  a  rule  of  juftice^  as  that  a  '57«  »• 
party  interefted  could  not  be  a  Judge.  And  as  to  the  cafe  of 
corporations,  they  faid,  that  if  it  appeared  there  were  no  other 
juftices,  it  might  be  allowed ;  to  prevent  a  failure  of  juftice. 
And  therefore  they  confirmed  the  order  of  feffions.  rtde  the 
aA  16  G40.  2.  c.  18.  to  remedy  this.     Salk.  396^  607* 


T 


Stamma  verfm  Brown. 

HE  (hip  the  Gothick  Lyon  being  advertifcd  to  be  going  to  Where  the  marf* 
^      Marfeilles^  goods  were  ftiipt  on  board  her  on  behalf  of  the  [J^  !J^*g^"*^/**  ' 
plaintiff,  and  a  bill  of  lading  figned  by  the  matter,  whereby  he  hisownerj,*'itU 
undertakes  to  go  a  droite  route  a  MarfeilUs^  and  the  defendant  not  barratry 
underwrote  a  policy  from  Fahnouth  (where  the  goods  were  taken  ^^yj^*^*^  ^* 
in)  to  Marfetiles :  before  the  fhip  departed  from  the  port  of  breach  «f 
London^  another  advertifement  was  publilhed  for  goods  to  Genoa^  w*^- 

Leghorn^ 


COAr 
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Leghorn^  and  Naples ;  and  the  plaintiPs  agent  was  told,  it 
intended  to  go  to  thofe  ports  firft,  and  then  come  back  to 
Marfeillis ;  but  he  infifted  that  his  bargain  was  to  go  firft  or 
dire£tiy  to  MarfeilUs^  and  he  would  not  confent  to  let  her  pa& 
hy  Adarfeillesy  or  alter  his  infurance. 

The  (hip  however  did  pafs  by  MarfeiUes^  and  after  delivering 

^  her  cargo  at  the  other  ports,  fet  out  on  her  return  for  Atar- 

feilUs  with  the  plaintifTs  goods :  but  in  her  voyage  thither  was 

blown  up  In  an  engagement  with  a  Spanijh  fbip.      And  in  an 

action  upon  the  policy,  the  breach  was  aiHgned  of  a  lofs  by  the 

barratry  of  the  mafter.    And  the  plaintiff  infifted,  that  any  fraud 

or  maleverfation  of  the  mafter  was  within  the  meaning  <^the 

word  barratry.     Dufrefne  terms  it  dolus  qui  fit  in   contra^bm  % 

and  fo  do  all  the  dictionaries,  as  Florio's  Italian  Di^.  verh  bar- 

rataria-y    Minjheu^    Furetier^   ^c.     And    that  in   the  cafes  of 

Ante,  5«i.         Knight  V.  Cambridge^  and  Knight  v.  Doddj  Paf,  lo  Ge9.  i.  where 

the  lofs  was  laid  to  be  perfraudem  of  the  mafter,  the  court  held 

it  a  good  affignment  of  a  breach,  there  being  the  word  barratry 

in  the  policy. 

The  defendant's  counfcl  infifted,  this  was  no  more  than  a 
deviation,  in  which  cafe  the  infurer  is  difcharged,  and  the  plain- 
tiff's remedy  is  againft  the  owners  or  mafter.  That  this  can* 
not  be  called  a  crime  in  the  mafter,  when  he  is  a&ing  all  the 
while  for  the  benefit  of  his  owners. 

The  Chief  Juftlce  in  his  direftion  to  the  jury  told  them,  that 
this  being  againft  the  exprefs  agreement  to  go  firft  to  AfarftilUsy 
feemed  to  be  more  than  a  common  deviation;  being  a  formed 
defign  to  deceive  the  contrador.  And  compared  it  to  the 
cafe  of  failing  out  of  port  without  paying  duties,  whereby  the 
(hip  was  fubje£led  to  forfeiture,  and  which  has  been  held  to  be 
barratry. 

The  jury  ftaid  out  fome  time,  and  upon  their  return  aflced 
the  Chief  Juftice,  whether  if  the  mafter  was  to  have  no  benefit 
tohimfelf  by  paiTing  hy  Marjiilles\  and  went  only  to  the^othet 
places  firft  for  the  benefit  of  his  owners,  that  would  be  a  bar- 
ratry ?  And  the  Chief  Juftice  anfwering,  No,  they  found  for 
the  defendant. 

And  now  a  new  trial  being  moved  for,  the  cafe  was  argued  \ 
and  all  the  court  was  of  opinion,  that  the  vcrdi6l  was  right* 
For  die  mafter  has  atSled  confiftcnt  with  his  duty  to  his  ownersi 
and  the  plaintifPs  agent  knew  of  the  intended  alteration,  bo» 
fore  the  goods  were  put  on  board,  and  might  have  refufed  to 
ihip  thi^m,  or  have  altered  the  infurance  ^  that  to  make  it  bar- 
ratry 
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ratry  there  muft  be  fomething  of  a  criminal  nature,  as  well 
as  a  breach  of  contrad  5  and  that  here  the  breach  being  af- 
figned  only  on  the  barratry,  was  not  fupported  by  the  evi- 
dence.    So  the  defendant  had  judgment. 


Barker  verfm  Suretces. 

ON  a  fpecial   verdift   in  ejeftment,   the  queftion  turned  Or  rejcaed  in  . 
upon  thefe  words  in  a  will,  Z'Wz.)  I  give  the  faid  pre-  the  conftruaion 
mifles  to  my  grandfon,  his  heirs  and  affigns,  but  in  cafe  he  to  l>c  good  Uw. 
dies  before  he  attains  the  age  of  21  years  or  marriage,  <?»// wlif.Rep. B.IU 
Without  iflue,  then  and  in  fuch  cafe  he  devifed  the  fame  to  the  *^ 
deicndant.     The  fadt  was,   that  the  grandfon  attained  21,  and 
died  nr>ving   never  been   married.     And  it  was  infilled,  that 
the  attaining    21  was  a  periormance    of  the  condition,  and 
veiled  tr  e  eilatc  abfolutely  in  the  grandfon,  under  whom  th* 
IcfTor  cf  the  plaintiff  claimed.    And  judgment  was  accordingly 
given  in  the  councy  palatine  of  Durham^  whereof  error  was 
brought  in  Banco  Re^ii* 


O" 


And  after  feveral  arguments,  the  court  affirmed  the  judg- 
ment, upon  the  authority  of  Price  v.  Hunt  in  Pollexf,  645. 
where  the  word  or  was  conftrued  conjunctively.  And  they  faid 
they  would  read  this  without  the  word  or^  as  if  it  run,  **  And 
**  if  he  dies  before  21,  unmarried  and  without  ifTue  5"  whicn 
he  did  not  do,  for  one  of  the  circumflances  failed.  And  all 
put  together  are  but  in  the  nature  of  one  contingency:  and  it 
was  confiderable,  that  this  was  not  a  condition  precedent,  but 
to  deflroy  an  eflate  devifed  by  the  former  words  in  fee. 

The  cafes  relied  on  e  contra  were  2  Vem.  388.  Cro.  Car.  154. 
Six  JV.  Jones  205.     i  RolL  Abr,  835.  ph  4. 

Eafl-India  Company  verfus  Chitty. 

AT  half  an  hour  after  eleven  in  the  morning  of  i8  Ja-  At  whit  timt 
nuary^  the  defendant  being  indebted  to  the  plaintiffs,  paid  '  g'^l***^"*^*^'* 
to  their  cafhier  a  note   of  Cajwell  and  Mounts  goldfmiths  in  demanded, 
Lombard-Jlreet ;  they  continued  to  pay  all  notes  till  the  next 
day  at  two ;  and  immediately  after  they  had  flopt  paymeftt, 
the  company's  fervant   came  with  the  note.      The  queflion 
was,  who  ihould  bear  the  lofs  ?  And  upon  examining  mer- 
chants, it  was  held,  that  the  company  had  made  it  their  own, 
by  not  fending  it  out  the  afternoon  of  the  i8th,  or  at  furthefl 
^Ij^lifPf.  morning.     So  tbe^e  was  a  veidifi  for  the  defendant. 

Memoran- 


iij6 
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Memorandum.  Having  received  a  coufiderahle  addition  U  mf 
fortune^  andfome  degree  of  eafe  and  retirement  being  judged 
proper  far  my  health  j  /  this  term  refigaed  my  offices  of  Solicitor 
Generalj  King*s  Counfely  and  Recorder  of  the  city  tf^LondoQi 
and  Ufi  off  my  pra^tce  at  the  Houfe  of  Lords^  Cowicil  TahUf 
Delegates^  and  all  the  courts  in  Weft minfter -hall,  except  the 
King's  Bench,  and  there  alfo  at  the  afternoon  fittings.  His 
Majefiy^  when  at  a  private  audience  I  took  leave  of  bim^  «r- 
prejjed  himfelf  with  the  greatefi  goodnofs  towards  nuj  and 
honoured  me  with  his  patent  to  take  place  for  life  next  to  Us 
Attorney  General.    Anno  aetatis  mea«  47. 


•p«i«*"-»^ 


mim 


trmrwm'^t      il  ■ 


i'l"    ■»> 
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Sir  William  Lcc,  Knt.  Chief  Juftice. 

Sir  William  Chappie^  Knf. 
Martin  Wright,  EJ^; 
Thomas  Denifon,  E/j; 

jS/-  Dudley  Ryder,  Knt.  Attorney  General, 
^be  Hon.  William  Murray,  Solicitor  General 


Tomlin  verfus  Puriis, 

DEBT  was  brought  in  an  inferior  court  at  Jt^rAwIrr  Anaptifluemjf 
upon  a  bond.     The  defendant  pleaded  durefs  of  im-  ^^.«  i«»".^<»»  \^' 
prifonment.     To  which  the  plaintitr  rephed,  that  he  ex&a  affirma. 
was  at  large,  and  at  his  own  difpofal,  and  executed  the  bond  ^j^^  *^^  aega* 
of  his  free  will ;  and  not  for  fear  of  imprifonment :  and  con-  ''^^* 
dudes  to  the  country.     To  this  there  was  a  demurrer,  and 
iudgment  given  for  (he  plaintiff*. 

It  wras  now  objeAed  on  error,  that  it  is  not  faid,  he  was 

fxtra  quamlibet  prijonamy  which  is  the  ancient  way  of  pleading  : 

;ind  that  at  leaft  the  replication  (hould  have  concluded  with  an 

averment, 

« 

■ 

Sed  /irr  ittriam,  This  is  fuck  an  aCrmative  as  implies  a 
pegative  ;  like  the  cafe  of  pleading  in  a  writ  of  right,  where 
|iie  4icmandant  counts,  that  he  has  more  right  than  the  tenant, 
^nd  the  plea  of  the  tenant  is,  that  he  hath  more  right  than  the 
flemandant.  The  ancient  rule  of  requiring  an  afErmative 
I  and 
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and  negative  has  been  long  broke  into,  as  in  the  common  cafe 
of  infancy,  where  formerly  they  not  only  replied  full  age,  bat 
alfo  traverfed  the  infancy,  which  is  not  now  required.  Sir 
Tho,  Jones  6.  It  is  enough,  if  the  fecond  afiirmative  is  fo 
contrary  to  the  firft,  that  the  firft  cannot  in  any  degree  be 
true.     So  the  judgment  was  affirmed. 

•    Harrifon  verfus  Grundy. 

When  awards     ^TT^HE  court  held,  that  on  9  £?*  10  /F.  3.  c.  15.  they  couU 
*iVcd^*^**™"     X     »ot  receive  any  complaint  to  fct  afidc  an  award,  till  the 

fubmiffion  was  made  a  rule  of  court :  and  that  a  confent  in 
the  fubmiffion  bond,  to  make  the  award  a  rule  of  court,  in- 
ftead  of  tht  fubmij/ion^  would  not  wairrant  their  intcrpofing. 

Paterfon  verfus  Ta(h.     At  Guildhall. 

F*Oor  cannot     T  T  was  held  by  C.J.  Lee  J  that  though  a  fa<flor  has  povrtr 
pawn.  X  ^o  ^cU,  and  thereby  bind  his  principal,  yet  he  cannot  bind 

or  affedl  the  property  of  the  goods  by  pledging  them  as  afe- 
cqrity  for  his  own  debt,  though  there  is  the  formality  of  a 
bill  of  parcels  and  a  receipt.  And  the  jury  found  accord- 
ingly. 

Mynot  verfus  Bridge  et  al\ 

Where  the  court  'TH  WO  declarations  were  delivered  at  the  fuit  of  the  fame 
will  not  oblige       J_     plaintiff  againft  the  fame  defendants,  one  of  them  for  a 

and  the  other  was  for  another  way  from  another  part  of  tbe 
clofe  to  another  part  of  the  town  :  and  the  court  refufed  to 
confolidate  them,  becaufe  the  plaintiff  may  be  ready  as  to  one, 
and  not  as  to  the  other :  and  in  the  cale  two  years  fmce  of 
Ante,  X149.  Smith  v.  Crabby  for  the  fame  rcafon  the  court  refufed  to  con- 
folidate feveral  declarations  in  ejeilmcnt. 


\ 


Serecold  verfus  Hampfon,  Bart. 


Fortefc.  Rep.  'TH  ^  ^  defendant  was  outlawed  in  a  perfonal  a£tion,  with- 
39.  s.  p.  'J^      out  any  affidavit  made  of  the  plaintifl^'s  demand :  and 

b^u'iT  required  having  brought  error,  he  affigncd  his  being  beyond  fea  at  the 
onrcverrmgout.  time  of  the  Outlawry,  for  which  the  court  made  no  difficultf 
WMf  R  to  reverfe  it.     But  then  the  queftion  was,  upon  what  tern* 

3.  s!c?*   *  *  they    fhould    do    it,    the  plaintiff  infifting    on    (pedal  bail, 

2  azui 
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^ad  having  now  made  a  proper  affidavit :  and  the  defendant 
infifling  to  file  common  bail  only.   • 

The  court  upon  confidering  the  words  of  4  £5*  5  ff^»  ^  M. 
^18.  §  3.  which  iinpowers  the  outlaw  to  appear  by  attorney, 
(as  he  did  here)  and  fays,  "It  (hall  be  reverfed  without  bail  in 
**  all  cafes,  but  where  fpecial  bail  fliall  be  ordered  by  the  court,'* 
declared  they  were  of  opinion,  they  had  a  difcretionary  pow«r 
to  -require  it  or  not  j  and  that  the  want  of  an  affidavit  before, 
was  no  objeclion,  becaufe  that  is  only  requifite  to  warrant  an 
arrcft  ;  and  here  was  one  in  time,  for  the  ixQVf  action  that  muft 
be  brought.     And  though  the  31  £//«•  c.  3.  §  3.  is  the  only 
aft  that  cxprefsly  requires  bail ;  it  is  not  to  be  inferred  from  ^*"^  49^- 
thence,  that  in  other  cafes  it  ought  not  to  be  infifted  on ;  for  Cafcsln  islrng 
that  act  makes  a  new  error,  and  the  bail  upon  it  is  abfolutely  v».  !  jm^imc 
to  pay  the  condemnation  money,  549* 

Martin,   on  the  demife   of  John  Tregonwell,  Efq;  verfus 

Strachan  et  al'. 


N  ejeSment  for  lands  in  the  county  of  Dorfety  a  fpecial  Tcnantintaii 
verdift  was  found,  whereon  the  fhort  ftate  of  the  cafe  was  with  the  rev  cr- 

fion  in  tec  i-» 


rta 


I 

this :  tenant  in  tail,  of  the  gift  of  his  grandfather,  *  ex  parte  ^TJ!.»^^J,a'rer 
materna^  with  the  reverfion  in  fee  in  himfelf  on  the  part  of  the  fuffersaroi 
mother  alfo,  fuffers  a  common  recovery  to  the  ufe  of  himfelf  mf^n  j''c*»j: '^y* 
in  fee.     And  whether  this  fee  on  his  death  vefted  in  his  heir  on    ,^g^  a^d  irde- 
the  part  of  the  father,  or  of  the  mother,  was  the  queftion.  fccnds  to  bis 

right  h«.ir. 

And  after  two  arguments  at  bar,  the  Chief  Juftic^  delivered  ^^^  ' 
the  refolution  of  the  court :  that  by  the  common  recovery  to 
the  ufe  of  himfelf  in  fee,  the  title  under  the  fettlement  was 
deftroyed,  and  a  new  fee  acquired,  defcendible  to  the  right  heir 
of  him  that  fufFered  the  recovery.     He  faid,  it  was  true,  that 
if  jf.  fo  feifed,  had  made  a  feoffment  to  the  ufe  of  his  own  right 
heirs,  it  would  work  no  alteration,  but  be  the  fame  ufe,  ac- 
cording to  Co.  Lit,  13.     3  Lev.  406.     Salk.  590.     But  that  is 
only  in  the  cafe  of  adefcent ;  whereas  here  the  eftate-tail  he 
took,  was  as  a  purchzkr  per  formam  doni.  In  the  cafe  of  a  com- 
mon recovery  the  recoveror  has  a  fee  as  the  grantee  of  tenant 
in  tail,  Poph.  5.  and  a  full  fee  paffes.     l^he  cafe  of  Simmonds 
y.'Cudmore<,  Salk.  338.  was  upon  the  operation  of  a  fine,  which 
differs  widely  from  that  of  a  recovery.     The  charges  of  tenant 
in  tail  afFeft  the  fee  gained  (Poph.  j.)  but  no  a£l  or  charge  of 
the  remainder  man  fubfifts,  which  (hews  nothing  of  his  cftate 
paffes.   I  Co.  CapePs  cafe.     The  lefTor  of  the  plaintiff  therefore, 

*  This  ftate  of  the  cafe,  "  that  he  was  tenant  tn  tally  ex  {>arte  matemay"  fccm? 
a  mipahty  for  the  very  point  and  nicety  of  the  dctrrrain4tion  of  this  cafe,  turned  upon 
Jacob  Banki*s  takirg  tie  ejiate  tail,  as  a  furcbafer.     Sec  Wilf.  2. 

Vol.  II.  4  G  claiming 
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claiming  only  as  heir  oh  the  part  of  the  mother,  Aer^  Wtt' 
judj^ment  for  tl\e  defendants. 

Affirmed  in  die  Houfe  of  Lords,,  by  ^e  unanimous  opinioii 
of  all  the  oth^r  JudgeSi^ 


Mandgmuu 


The  Cafe  of  the  Corporation  of  §c^borou£h. 

A  Mandamus  was  moved  for  on  1 1  Geo.  i.  r.  4.  §  2«  to  go  to 
the  eledlion  of  bailiffs,  coroners,  chamberlains,  and  the 
Other  annual  officers  of  th^  corporation  ^  there  not  having  been 
any  good  officers  fmce  the  year  1736,  and  thofe  that  have  beei^ 
in  fa6tchofen,  feveral  of  ^hem  had  judgments  of  oufier  again^ 
them.  And  upoH  confidering  the  cafes  of  Tintagei  and  jtterjft- 
xvithy  {antey  1003, 1 157.)  court  granted  a  mandamus :  here  be- 
ing no  reafonable  expectation  of  j unifying  the  rights  of  the 
pre  fen  t  poffeflbrs,  and  the  z&.  being  made  to  prevent  the^cmir 
fufion  in  corporations  that  muft  enfue.  And  they  faid  it 
fhouid  go  not  only  for  the  head  officer,  but  alfo  for  the  others 
who  were  neceflary  conftituent  parts  of  the  corpora^on,  anil 
equally  within  the  reafon  of  the  ftatute. 


Plmue* 


Howarth  verfus  Willett. 

ADecliaration  upon  a  policy  was  laid  in  Lancajbire^  and  de-. 
livered  here  8  February.  1  moved  on  an  affidavit  that  it  was 
figned  at  Brijhly  and  il^at  the  common  affidavit  to  change  the 
venue. vf^  fe/it  for,  that  we  might  have  time.  And  the  coutl 
inclined  to  have  relieved  us,  if  it  had  not  appeared  to  arife  ii^ 
Bri/ioly  v^htrc  there  are  no  Lent  affixes  ;  and  they  couid  not  oider 
it  to  an  adjacent  county,  without  confcnt  of  both  fides^  tbou^ 
the  defendant  ojFered  his  con(ent  to  avoid  de]ay. 


The  court  will 
make  lay  p/>f- 
rUile  ince;idrnent 
to  fupporc  a 
judgment  in 
eje^ment, 
Wilf.  Rep. 

0a  Iva    X.    S.  C* 


]5^qyreSj^  Bayonet,  verfus  Barry, 

ERROR  pf  a  judgment;  in  ejeSment  fpr  lands  in  Irdmi^ 
where  there  are  two  demifes  laid  of  the  fame  premifes  fee 
the  fan:ie  term  both  as  to  commencement  and  duration;  and 
the  JMdgment  is,  that  the  plaintiff  recpve^  his  terms  (in  the 
plural  number}  in  the  premiHes. 
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It  was  objeAed,  that  both  leflTors  could  not  have  a  title  to  dc- 
mife  the  whole  j  and  therefore  there  was  an  inconfiftencv  in  the 
judgment,  and  non  conjlat  which  of  the  leflbrs  rights  is  eftablifh- 
ed. 

Sed  per  curiam^  As  this  is  after  a  verdiift,  a  bare  poffibility  of 
title  confident  with  the  judgment  will  be  fufiicient.  The  two 
leflbrs  might  be  jointenants,  and  yet  refufe  to  join  in  a  leafe ; 
arid  having  an  intereft  in  every  part  of  the  land,  it  was  not  im-  Ante,  opt. 
proper  for  each  to  demife  the  whole.  The  judgment  does  not 
intide  the  plaintiff*  to  hold  one  moment  longer,  than  he  ought 
to  do  if  it  had  been  term  in  the  fingular  ^vimber.  So  the  judg« 
ment  was  affirmed. 


Herbert  verfus  Griffiths. 

TO  debt  on  bond  for  perfonnance  of  covenants,  the  de*  piea  waived 
fendant  pleaded  Nil  debet^  to  which  there  was  a  demurrer  ^^  •  joSndtr 
and  joinder  in  demurrer.     And  upon  the  defendant's  confenting  "*  "»»»"•'• 
to  put  the  plaintiff'intoas  good  a  condition  as  if  he  had  pleaded 
right  at  firft,  the  court  permitted  him  to  waive  his  firft  plea, 
and  plead  performance  of  covenants. 


Dpminus  Rex  verfus  Thomas  Sergifon,  Efquire. 

AN  information  was  moved  for  againfthim  for  notcondemn-  information, 
ing  a  horfe  taken  out  of  a  teem  under  the  ftatute  5  Geo.j.  Andr.  18.  s.  p. 
r.  12.    which  requires  proof  to  be  made  before  a  juftice,  of  |Q«^-3»  c.  5. 
the  caufe  of  forfeiture  ;  and  the  party  who  feized  tendering  his  siff.  Caf.387, 
own  oath,  the  defendant  fcrupled  to  take  it,  or  determine  the  pi*  3H- 
affair,  in  the  abfence  of  the  owner  or  driver.     Et  per  curiam^ 
They  were  both  reafonable  objeftions.  Why  is  not  the  perfon 
who  feized,  and  is  to  have  the  benefit  of  the  forfeiture,  within 
the  reafon  of  excluding  informers  where  there  is  a  penalty  ? 
Making  proof  mM^  mean  legal  proof.     The  other  alfo  is  but  na- 
tural juftice.     There  are  exceptions  in  the  adi  as  to  one  ftone, 
or  one  piece  of  timber,  though  drawn  by  ever  fo  many  horfes  j 
and  ought  not  the  owner  to  have  an  opportunity  of  ^wing  it  ? 
The  rule  was  difcharged  with  cofts.  - 


4  G  ^  Betwee.i 
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AgTCfment  to 
part   on  a 
month's  notice 
docs  not  reduce 
It  under  a  hlri;ig 
for  a  year. 
Ante,  <^50. 
Sec  2  Sdr.  Caf* 

37- 


Between  the  Parifhes  of  Athcrton  and  Barton. 

« 

APerfpn  fettled  in  Athcrton  hires  himfelf  into  Barton  for  ono 
year,  at  4  /.  wages,  ar^d  eithcjr  matter  or  fervaiit  to  be  at 
Hl?erty  to  determine  the  contract  at  the  end  of  any  quarter,  up- 
on a  month's  notice.  And  it  is  ftated,  that  he  ferved  the  year 
out,  but  that  at  the  time  of  the  hiring  the  pauper  declared,  he 
made  the  agreement  in  that  manner,  to  prevent  lofing  his  for- 
mer fcttlement.  And  upon  this  cafe  ^he  two  juftices  and  fcf- 
fiojis  held  it  no  fettlement  ii\  Barton^ 

But  the  court  on  debate  quafhed  both  the  orders  ;  for  this  is 
the  common  fort  of  hiring  for  a  year,  with  an  intention  to  ftay 
together  (as  in  faft  they  did  ;)  and  if  this  fliQuld  be  determine^ 
not  to  gain  a  fettlement,  it  would  overturn  great  numbers  of 
fettlemehts  that  fubfift  on  fuch  hirings. 


Amendment 
after  error 
brought. 


Hillerfdon  vcrfus  Skildroy, 

AFTER  error  in  the  Exchequer  Chamber,  tb©  court 
amended  the  judgment,  by  adding  the  introdu£lory  words 
to  the  awarding  a  writ  of  inquiry,  vi%.  That  the  plaintiff  ought 
to  recover  his  damages  againfl  the  defendant.  For  this  is  but  a 
confequcnce  of  determining  that  the  replication  which  the  de- 
fendant demurred  to  was  good.  Vide  ante^  1 1 32.  Blakej  v.  Bif'^ 
minghaniy  and  SUcer  v^Thompfony  ante^  1 156. 


vndec  is  not 
arfweraMc  to 
|he  oyvner. 


Scrimfliirc  verfus  Aldcrtqn.     At  Guildhall. 

Where  goodi  rX^HE  plaintiff,  who  was  a  farmer  in  the  ifle  of  Efy^  fcntup 
flaor  at''hU  X  ^**^^  ^^  Bear-key^  configned  to  one  Hunt  as  his  faftor. 
own  rif4uc,  the   The   cuftom  of  the   trade  appeared  to  be,  that  formerly  the 

faftor  had  4  d,  per  quarter  for  felling  them,  and  they  gave  im- 
mediate notice  to  the  farmer  of  the  name  of  the  buyer,  and  the 
price :  but  this  being  inconvenient  to  farmers  at  a  diftance, 
it  had  for  many  years  paft  been  cuftomary  for  the  farmer  toal- 
Jow  2  d.  per  quarter  more,  upon  the  factor's  taking  the  rifqus 
of  the  debts  :  fincc  which  they  had  ceafcd  to  inform  the  farmers 
of  the  buyers.  The  goods  in  the  prefent  cafe  were  fold;  but 
the  faftor  failing,  the  plaintiff  (before  aftual  payment)  gave 
notice  to  the  defendant  (the  buyer)  not  to  pay  the  faSor,  which 
he  did  notwithft^nding  :  and  thereupon  this  adlion  wasbrought. 


Vs^ 
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The  Chief  Juftice '  was  of  opinion,  that  this  new  method 
had  not  deprived  the  farmer  of  his  remedy  againft  the  buyer, 
provided  there  was  no  payment  to  the  faflor.  And  the  ohly 
rcafon  of  advancing  *2xi,  per  quarter  was,  to  have  both  at  ftake : 
and  here  being  notice  before  actual  payment,  there  could  be 
no  harm  done.  And  therefore  he  dire^ed  the  jury  in  favour 
of  the  plaintiff.  They  went  out  and  found  for  the  defendant ; 
were  fentoutafecond,  and  a  third  time  to  re-confider  it,  andflill 
adhered  to  their  verdidl ;  and  being  afkcd  man  by  man,  they 
Separately  declared  they  found  for  the  defendant.  Upon  this  a 
new  trial  was  moved  for,  and  no  caufe  being  fhewn  was  accord- 
ingly granted.  And  at  the  fittings  after  this  term  it  came  on 
>again  before  a  fpecial  jury  j  when  the  Chief  Jufticc  declared, 
that  a  fad^or's  fale  does  by  the  general  rule  of  law  create  a 
contract  between  the  owner  and  buyer.  But  notwith (landing 
this,  the  jury  found  for  the  defendant ;  and  being  a(ked  their 
reafon,  declared,  that  they  thought  from  the  circumftances  no 
credit  was  given  as  between  the  owner  and  buyer,  and  that  the 
latter  was  anfwerable  to  the  fadtor  only,  and  he  only  to  the 
owner* 


Seaman  verfu€  I^onereau.     At  GuildhalK 

ON  25th  Augnjl  1740,  the  defendant  under- wrote  a  policy  If  a  material 
from  Cardlna  to  Holland,     It  appeared  the  agent  for  the  ^j,'„7^™^j'}^.'^^ 
plaintiff  had  on  23d  Auguji  received  a  letter  from  Cowes  dated  an  infurcr,  the 
!2"*ft  Augufi^  wherein  it  is  faid,  "  The  12th   of  this  month,  I  poHcyU  voi4» 
was  in  company  with  the  (hip  Davy^  (the  (hip  in  queftion) 
at  twelve  in  t|?e  night  loft  fight  of  her  all  at  once  \  the  cap- 
tain fpoke  to  ifie  the  day  before  that  he  was  leaky,  and  the 
next  day  we  had  a  hard  gale."     The  (hip  however  con- 
tinued her  voyage  til!    19th  Auguji^  when  (he  was  taken  by 
the  Spaniards :  and  there  was  no  pretence  of  any  knowledge  of 
the  a(5lual  lofs  at  the  time  of  the  infurancc,  but  it  was  made  in 
confequence  of  a  letter  received  that  day  from  the  plaintiff 
abroad,  dated  27th  June  before. 

Several  brokers  were  examined,  and  proved  that  the  agent 
ought  to  have  difclofed  the  letter  ;  for  either  <hc  defendant 
would  not  have  under- wrote,  or  infifted  on  a  higher  premium. 
And  the  Chief  Jufticc  was  of  that  opinion,  and  declared,  that 
as  thefe  are  contracts  upon  chance,  each  party  ought  to  know 
all  the  circumftances.  And  he  thought  it  not  njatcrial,  that 
the  lofs  was  not  fuch  an  one  as  the  letter  imported ;  for  thofe 
things  are  to  be  confidercd  in  the  fituation  of  them  at  the  time 
of  the  contraft,  and  not  to  be  judged  of  by  fubfequent  events  ; 
he  therefore  thought  it  a  ftrong  cafe  for  the  defendant,  and 
the  jury  found  accordingly. 

'  4  G  3  Eafter 
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Sir  William  Lee,  Knt,  Chief  Juftice. 

Sir  William  Chappie,  Knt. 

Martin  Wright,  Efqi  \JuJiices. 

Thomas  Denifon,  Efq\ 

Sir  Dudley  Ryder,  Knt  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 


Middleton  verfus  Price. 

Ajtt^ficatioii  Y  N  trefpafs  and  falfe  imprifonment  againft  die  plaintiff  ij|>  the 

tSfprocefi  [fm  I    5^0"  ^^^  *^  officer,  they  joindy  juftified  under  a  procefs 

without  Otewing  '*'  of  the  court  at  JVelJh  Pcoly  returnable  at  the  next  cowt. 

"dTSiT^h  •  ^"^  ^^  ^^^  being  (hewn,  that  any  return  was  made,  the  ccwrt 

tiff  join  with^  held,  that  the  officer  was  a  trelpafler  ab  initio^  and   that  the 

officer  there  plaintifF  by  joining  with  him  in  the  plea,  is  equally  afFeded  by 

muft  be  judg-  ^^  jgjgft  Qf  j^^     ^„j  therefore  there  was  judgment  aeainft 

hoth.  Ante,993.  them  DOtD. 
3  Wilf.  Rep. 
B.  R.  17. 

Dominus  Rex  verfus  Monkhoufe. 

No  replevin  of     rX^HE  couTt  granted  an  attachment  againft  the  under-flierif 
goods  taken  J||_     oi  Cumberland^  for  granting  a  replevin  of  goods  diftraincd 

tioa!  *  "^"^**'    on  a  conviction  for  dccr-ftcaling. 


Lewis 
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Lewis,  on  the  dcmife  df  the  Earl  of  Derby,  v^^i  Witham* 

TTPON   a   fpecial  vcrdiS    in  eje<ament,   the    defendant  A recowy with* 
VJ    claimed  under  a  common  recovery,  whereby  it  was  in-  !^rf[^f "/^'^j,"' 
fifted  the  leflbr   of  the  plaintiff  was  barred.      But  exception  md  no  ^venire  * 
being  taken,  that  no  writ  of  feilin  or  execution  is  found,  the  faeiMtdtnovp 
court  was  of  opinion   the  defendant  could  not  take  any   ad-  vv^ijf.Rcp.B  R, 
vantage  of  the   recovery.     It  was  then  moved,  that  a  venire  48.  S.  C 
faciai  de  novo  might  go,   this  being  an  old  recovery  an  hun- 
dred years  ago,  on  which  execution  would  be  prefumed  j  and 
in  {zik  there  was   a   writ  of  feifm  and   a  return,  and  fo  this 
recovery  is  compleatly  found  in  a  caufe  now  depending  on  the 
demife  of  the  Duke  oi  Athol :    it  was  likewife  infifted,  that 
the  minutes  find  this  recovery  prout,,  ^c.  and  therefore  warrant 
the  inferting  this. 

Sed  per  curiam^  A  ventre  facias  de  novo  can  only  be  granted 
upon  what  appears  ^o  the  court  on  this  record  \  and  unlefs 
the  record  warrants  it,  it  will  be  error  to  grant  it.  8  Co^ 
Lovedafs  cafe.  It  is  not  the  verdid,  but  the  defendant's 
title  that  is  imperfeS  :  how  can  we  fuggeft  that  the  jury  have 
mifbehaved  themfelves?  and  yet  that  muft  be  an  introdu<^on 
of  a  venire  facias  de  novo* 

It  was  then  prayed,  that  an  entry  might  be  made  of  its  be- 
ing afked  and  denied :  but  as  to  that,  the  court  faid,  that  as 
it  was  to  iiTue  upon  the  record,  it  would  be  grantable  by  the 
court  where  error  was  brought :  as  was  done  in  the  Houfe 
of  Lords  lately  in*  the  cafe  of  the  wine-licence  office,  Ante^ 
1 1 25. 

Affirmed  in  the  Houfe  of  Lords  upon  the  queflions  put  to 
the  Judges  in  both  refpedb. 


Dewey  verfus  Sopp. 

THE  defendant  obtained  time  to  plead,  on  the  terms  of  The  defendant 
pleading  an  ifTuable  plea,   rejoining  gratis^  and   taking  'll^l^^^""^^^ 
Ihort  notice  of  trial.     The  aftion  was  on  a  bond,  conditioned  ^o\n  gratis^ 'is' 
to  furrender  a  copyhold  at  the  requeft  and  cofts  of  the  plain-  the  replication 
tiffj  and  the  plea  was,  that  the  plaintiff  never  requefted  :   the  J^*^"**^*^^ 
plaintiff  replied  a  requeft,   and  made  up  the   iflue  with  a  re- 
joinder to  the  country ;  which  the  defendant  ttruck  out,   and 
demurred,  fo  near  to  the  affizes,  that  the  plaintiff  expecting  a 
trial,  had  the  record  made  up,    and  actually  tried   the  caufe 
.before   he  heard  of  the   demurrer.     And  now  upon   motion, 
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the  court  fet  afide  the  vcrdift :  for  the  conftruftion  bf  thcfe 
terms  put  upon  defendants,  when  they  afk  time  to  plead,  is 
not  to  oblige  them  in  all  events  to  join  ifliie  to  the  country^ 
but  only  where  the  replication  ofFers  a  fair  iflue,  and  affords  no 
/  reafonable  caufe  of  demurrer  :  now  here  the   replication   not 

file  wing  any  tender  of  a  furrender,  does  give  fuch  a  colour  of 
objc£lion,  as  will  warrant  what  the  defendant  hath  done. 


16. 


Sorefty  verfus  Sparrow. 

Oy^rof  a  Jccd  'T^  ^^  plaintiff  declared  in  covenant,  making  a  profert  oftbc 
not  to  be  dif-  J[_  counterpart  executed  by  the  defendant,  and  afli'gned  the 
ftrwn\'^'b'c  lot!  ^'^^^^h  in  non-payment  of  rent.  The  defendant  demanded 
Vr  iii.Rep.  B.R.  9^^.'  and  upon  fearch  the  plaintiff  could  not  find  it,  and  upon 

affidavits  of  his  inability  to  give  oyer^  applied  to  the  court  to 
difpenfe  with  it,   the  defendant  having  the  original  leale,  and 
therefore  not  inconvenienced.      But   the  court  on    confider- 
ation  declared  they  could  not  do  it ;  the  plaintiff  was  bound  to 
make  a  proferty  elle  his  declaration  would  be  demurred  to ;  the 
defendant  is  by  law  intitled  to  oyer^  and  the  denial  of  it  would 
be  error.     They  faid  this  does  not  depend  upon  any  particular 
rule  of  the  court,  but  on  the  general  right  of  law,  which  tht 
court  cannot  difpenfe  with,      i  Mod,  266.     It  was  the  plain- 
tifPs  fault  to  bring  the  adlion,  before  he  had  the  deed,  or  a 
proper  difcovery.     And  it  is  not  like  the  cafe  of  a   defendanc 
whofe  deed  is  in  the  plaintiff's  hands,  where  the    court  will 
grant  imparlances  from  time  to  time  until  it  is  produced* 


'PlainiifFonnot 
call  for  the  re- 
turn of  a  caft'us 
mii  fatiifacKn- 
dttm  pend^g 
error. 

2  L.  Raym. 
1260. 
Ante,  867. 
W.tl.   Kcp. 

a.R.  16. 


Smith  verfus  Nicholfon. 

THE  plaintiff  in  order  to  proceed  againft  bail  took  out  a 
capias  ad  fatisfaciendum  on  the  3d  of  December^  on  the  4th 
a  writ  of  error  was  allowed,  notwithftanding  which  he  called 
for  a  return  of  non  eft  inventus  \  and  then  waiting  till  the  writ  of 
error  was  at  an  end,  proceeded  hyfcire facias  againft  the  baD. 
And  now  upon  motion  the  whole  proceedings  were  fet  afide ; 
for  the  ground  of  them,  viz.  the  return  of  uoii  eft  inventus^ , 
was  obtained  after  notice  of  the  writ  of  error  which  in  its  na- 
ture  ftopt  all  fort  of  proceedings,  and  the  flieriff  could  not 
fo  much  as  look  after  the  defendant  in  order  to  ground  fucH  * 
retui'n  upon. 


Sir 
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Sir  John  Hartop  verfus  Alderman  Hoare  ct  al*. 

IN  trover  for  jewels,  the  jury  found  this  fpecial  verdift.  Tkcrtcanbew 
That  the  plaintiff  beipg  oWner  of  the  jewels,  lodged  them  for  pawn*ing,an4 
in  the  hands  of  Seamer  a  goldfmith  for  fafe  cuftody  only,  in-  the  court  can- 
clofed  in  a  paper  fealed  up,  and  that  alfo  inclofed  in  a  bag  "? [hVcuftom  pf 
fealed  up  with  the  plaintiff's  feal,  and  todc  a  receipt  from  him  London  as  to 
for  the  fame.  That  S£?^7w/r  broke  the  fcals,  and  carried  the  ^'^P««  Fortefc* 
jewels  to  the  defendants  open  fhop  in  Fleet-Jheet^  where  they  ^  xr./uk.  Rep", 
traded  in  jewels,  and  often  lent  money  on  the  fecurity  of  44.  pi.  iS.  S.C. 
jewels,  ^nd  there  borrowed  of  them  300  A  and  depofitcd  the  ^^^*  ^^P-  *•  - 

i'ewels  as  his  own,  by  way  of  fecurity,  at  thfe  fame  time  giving  ^Vi'n.  Abr.  9. 
kis  note  foi"  the  money.     That  Seamer  had  no  authority  from  pi.  7. 
the  plaintiff  to  fell,  order,  pawn,  or  difpofe  of  the  jewels,  and 
that  the  defendants  have  converted  them  to  their  own  ufe. 

This  caufe  was  twice  folemnly  argued  at  the  bar,  the  firfl 
time  by  fcrjeant  Prime  and  Mr.  ATildmay^  and  the  fccond  time 
by  myfelf  and  Mr.  Bootle.  And  this  term  the  Chief  Juflice  de- 
livered the  refolution  of  the  court  as  follows. 

The  general  queftion  in  this  cafe  is,  whether  the  property 
found  to  be  originally  in  the  plaintiff  is  divefled  by  any  zA  found 
to  have  been  done  in  this  cafe. '  In  order  to  conftder  this,  it 
will  be  proper  to  fee,  i.  How  Seamer  flands  with  regard  to  the 
plaintiff,  and  2.  \Vith  regard  to  the  defendants. 

1 .  As  to  the  plaintiff,  he  is  a  mere  bailee  for  fafe  cuflody 
only,  without  any  authority  to  open  the  bag  the  jewels  were 
in  ;  and  he  was  a  trefpaffer  in  fo  doing.  4  Co.  23.  Mo.  248. 
G?.  Lit*  89.  J. 

2.  As  to  the  defendants,  though  they  came  honeflly  by  them, 
yet  they  are  within  the  general  rule  of  caveat  emptor^  unlefs 
fomething  appears  particularly  to  exempt  them.  What  they 
rely  upon  is,  that  they  are  purchafers  of  them  in  market  overt, 
it  being  found  that  they  bought  them  in  an  open  (hop,  where 
they  dealt  in  jewels,  which  according  to  the  cuilom  of  London* 
is  a  market  overt  for  that  purpofe. 

To  this  it  was  properly  anfwered  by  the  plaintifF,  that  this 
cuftom  not  being  found,  the  court  cannot  judicially  take  notice 
of  it;  and  in  all  cafes  thefe  cufloms  are  pleaded  or  found.  For 
this  purpofe  was  cited  the  cafi?  oi  Argyle  v.  Hunty  Trin.  5  Geo,  x- 
{ante^  187.)  where  a  prohibition  was  moved  for  after  fentence> 
becaufc  it  appeared  iu  the  libel,  that  the  word  wkor.e  was 
fpoken  in  Londofi  5  but  denied^  for  though  the  words  appear  to 

be 
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be  fpoken  there,  yet  the  cuftom  does  not  appear :  and  though 
(faid  the  court)  we  have  fuch  a  private  knowledge  of  it,  that 
upon  motions  we  do  not  put  the  party  to  produce  an  affidavit 
of  it  ;  yet  we  cannot  judicially  take  notice  of  it.  And  agree- 
able to  this  is/  5  Mod.  162*  Cartb.  75.  Salk.  125,  243. 
Mo.  360.     Co.  Lit.  175.  b.     Gro.  Car.  517.     Cro.  yac.6q* 

Another,  and  we  think  alfd  a  proper  anfwer,  was  likewife 
given,  that  if  we  could  take  notice  of  the  cuftom,  yet  that 
extends  only  to  the  cafe  of  a  fale,  and  not  of  a  pawn.  Peri 
§435*  ^oy2i.  2  Sid.  X39.  Lamb.  6i<)»  35  H.  6.25. 
JmJt.  Cent.  83. 

It  is  a  rule  that  all  cuftoms  muft  be  taken  ftridUy,  and  sot 
extended  to  fimilar  cafes.  i  RoU.  Ahr.  567,  568.  Sbaw.^» 
Owen  4.  2  Leo.  100,  208.  I  Buyi.  207.  2  Roll.  Abr.  85. 
^/.  7.  2  Inji.  713.  but  here  a  pawn  is  not  a  fimilar  cafe; 
fales  in  market  overt  are  encouraged,  becaufe  it  is  a  circula- 
tion of  property,  whereas  pawning  is  fro  tempore  a  locking 
of  it  up. 

There  is  no  occafion  to  pray  in  aid  of  i  fac.  i.  e.  %\.  in 
|his  cafe ;  though  it  was  not  immaterially  argued  from  for 
the  plaintiflF.  We  are  all  of  opinion,  the  plaintiff  muft  luTe 
judgment. 
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Sir  William  Lcc,  Kht.  Chief  JuJIice. 

Sir 

Martin 

Thomas 

Sir  Dadley  Ryder,  Knt.  Attorney  General. 
ITbe  Hon.  William  Murray,  Solicitor  General. 


Bur.  Setd.  Caf. 

1.75. 
Rep.iS« 


sxo.  pi.  75. 


sxo.  pi 
iWiU; 


rir  William  Chappie,  JCw/.      7 

fartin  Wright,  E/q;  yjujiices. 

'homas  Denifon,  Efq;  j 


Taylor  verfus  Hall. 

THE  court  held)  that  it  was  not  adionable  to  fay,  the  Nota^ontbie 
plaintiff*  had  had  the  pox.     For  it  is  avoiding  him  for  to  fay  ^.  hat 
fear  of  contagion,  and  refufing  to  keep  him  company,  ^^^  AbrTlt 
that   is  the  legal  notion  of  damage ;  and  when  he  is  cured, 
thofe  inconveniencies  will  not  attend  him.      And  judgment 
was  arrefted. 


Dominus  Rex  verfiis  £yre,  clerk. 

A  Writ  de  excommunicato  capiendo  iflued  out  of  Chancery,  Exeommunksu , 
which  was  opened  and  inrolled  in  B,  R,  but  upon  ex-  cafiwdo. 
ccptions  taken  to  it,  the  court  made  a  rule  upon  the  profecutor, 
to  (hew  caufe  why  the  delivery  out  of  the  writ  to  the  (hcriff 
Ihpuld  not  be   ftaid :  before  an  opportunity  came  of  (hewiag 
C^uicy  the  return  of  the  writ  was  out  -,  and  the  profecutor 

i\icd 
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fucd  out  a  fecond  writ  e  CanceUaria^  and  to  prevent  the  lofl 
of  that,  defired  that  the  defendant  might  at  once  take  hi* 
exceptions  by  a  motion  to  quafh. 

The  fir  ft  exception  was,  that  the  former  writ  being  in- 
rolled  in  jB.  R,  the  Chancery  could  not  ifl'ue  a  fecond  writ,  btf 
by  5  EUz.  f.  23.  fuch  fecond  writ  was  to  iflue  from  B.  L 
To  this  it  was  anfwered,  that  the  aft  related  only  to  the  cafc 
where  the  firft  writ  had  aftually  ifliied,  and  the  (heriff  had 
returned  non  eft  inventus  ;  where  the  court  can  fine  him  if 
they  fee  occahon,  and  ifliie  capias^  alias^  and  pluries.  Et  fit 
curiam^  The  anfwer  is  right ;  if  the  firft  writ  had  been  aduaii^ 
quafhed,  they  muft  have  gone  to  the  Chancery  for  anotker. 

Second  exception.  That  it  is  faid  to  be  on  an  appeal  anl 
complaint  of  nullity :  now  &om  a  nullity  there  lies  no  appeal 
Anfwer,  This  is  their  form,  which  Trin.  3  Geo.  i.  Jtexr.EI' 
derton,  it  was  held  we  muft  have  regard  to ;  they  lay  woids 
with  an  aut  confimilia^  which  is  allowed. 

Third  exception.  The  Judge  is  made  a  party,  and  u  con- 
demned in  cofts.  Mo,  540.  I  f^en.  86.  Anfwer,  In  this 
cafe  there  could  be  no  other,  he  ex  officio  excommunicata  a 
man;  that  man  appeals,  and  muft  make  fome  body  aportj; 
there  is  no  promoter,  and  therefore  he  cites  the  Judge :  die 
fuperior  jurifdidlion  is  of  opinion,  he  has  done  the  man  aa 
injury,  and  why  then  ftiould  he  not  pay  cofts  ?  Lord  TiM 
in  his  time,  and  Lord  Harikvicke  fince,  upon  exceptions  t» 
the  Jignifcavit  held,  it  was  proper  to  make  him  a  party,  aoi 
that  he  was  liable  to  cofts. 

The  court  (after  time  taken  to  confider)  difcharged  the  rak 
for  quaihing,  and  ordered  it  to  be  inrollcd,  and  delivered  oiC 

to  the  fheriiF. 

Thrale  vafus  Vaughan. 


On  what  bonds  ^T^  H  E  Condition  of  a  bond  was,  that  if  the  plaintiff  fcr- 
thcre  ihall  be  J^  niftied  a  third  perfon's  cellar  with  beer,  the  defeodaoC 
Ante, 47X959.  ^'^"^^  P^y>  not  exceeding  100/.  The  defendant  pleaded,  tkit 
Wilf.Rcp.B.K.  none  was  delivered:  to  which  the  plaintift'  replied  a  deliverj 
29.  S.  C.  jQ  ^^^  value  of  80/.  and  the  defendant  demurred.      And  ju^- 

ment  was  given  for  the  plaintiff. 

Of  this  judgment  error  w?s  brought ;  and.  bail  not  being 
put  in,  execution  was  raken  out.  And  now  upon  confidera^ 
tionof  3  Jac.  i.  c.  8.  where  the  words  are,  Bon/is  for  the  fapimit 
oj  mvify  onlj^  tlic  court  fct  alidc  the  cxecu|ion :  for   this  is'bf 

00 
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leans  a  certain  demand,  but  refts  upon  a  quantum  meruit ; 
the  fum  is  only  put  into  the  replication,  in  order  to  aflign 
reach.     And  the  z£t  being  to  reftrain  a  legal  remedy,  muft  . 
akcn  ftridly.   i  Kcl^.  613.  Carth.  28.    2  Bul/i.  54.    1  Levn 


Pitts  verfus  Carpenter. 

ti  a  trial    at  Guildhall  the  plaintiff  proved  4/.   15  j.  3^.  A/et-offrcdMc- 
to  be  due  to  him;  the  defendant  by  a  fet-ofF difcharged  Jl^fder 40 st^doc  1 

Xs»  io   the  yerdift  was  only  for  i/.   13J.  3^.     The  de-  not  aftca  the 

Uit  upon   this  moved  on  3  Jac^  i.  c.  i^.  and  fuggcfted  Jj^"^«^°°* 
to  be  citizens  of  I^ndouj  and  prayed  to  be  excufed,  and  wiif.Rcp.^B.Ri 
Cofts  :  and  relied  on  the  cafe  of  Hickman  v.  CoUey^  ante^  19.  S.  c. 

^. 

ut  the  court  held,  he  was  not  intitled  to  the  benefit  of  that 

though  the  damages  were  under  40  j.  for  it  is  plain  the 

demand  was  above  40  s,  and  how  could  the  plaintiff  tell, 

^her  the  defendant  would  fet  off  any  thing  in  that  a£^ion, 

|r  to  be  bound  to  chufe  that  jurifdidtion.     Befifles,  he  has 

iSe&  recovered  4/.  15X.  3^.  becaufe  a  debt,  which  he  muft 

srwife  have  paid,  is  now  fatisfied.      Here  are  two  caufes 

trmined,  both  of  them  of  greater  value  than  is  within  the 

rior  jurifdiftion.       The    plaintiff  had  judgment   for   the 

131.  3^.  and  his  qofts. 


Yeo  and  Leman. 

Mcftment  being  brought  on  a  re-entry  for  non-payment  The  tenant  (hall 
!^  of  rent,  the  defendant  moved  to  ftay  the  proceedings,  ^^J  ^'^"ttJTm- 
payment  of  arrears  and  cofls.     In  the  account  before  the  proved  value  m 
iftcr  a  difficulty  arofe  about  the  proportion  of  land-tax  to  be  account  wUh 
owed,  as  to  which  the  cafe  was  :    that  the  premifies  were    ** 
►  at  1 20  /.  per  ann.  but  by  improvements  were  of  more  va- 
t\  and  fince  thofe  improvements,  were  taxed  at  150/.  per 
k     The  tenant  would  have  deducted  the  whole  land-tax. 
It  die  court  held,  that  the  landlord  ought  only  to  allow  the 
^rtion  which  120/.  bears  to  1^0/.  upon  the  whole, 

Olivant  v^rfuf  Perineau, 

N  trover  for  pi£lures,  the  court  refufed  to  let  the  defendant  No  bringing 
.  bring  them  into  court.    For  the  adion  is  not  for  the  thing,  f^^f^l."';"  ''''''* 
t  damages;   and  they  may  not  now  be  in  as  good  a  condi-  Ante,  S22. 
n  as   Aey  were   before,     Salt.  557.     A  q2l(c  of  Blackbome 

i  V.  Frec^ 
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V.  Freeman  was  cited,  where  a  rule  was  takea  for  bringing  in 
a  watch-chain  y  but  in  hEt  the  court  faid  the  motion  was  de* 
nied. 

Long  verfus  Miller. 

Praaice  « to  "TT  7" HEN  the  rules  to  plead  ran  for  eight  days,  the  couHe 
picM  in  abate-  VV  of  the  court  was  to.  allow  the  four  firft  only  for  pleai 
wufiRep.  B.R.  *"  abatement :  but  as  to  pleas  in  chief,  it  was  fufficient  if  tfaej^ 
%l.  S.C,'       '  came  in  at  any  time  before  judgment  figned.     In  3rm.  6  G.  !• 

the  time  for  pleading  was  mortned  to  four  days,  but  no  pro* 

viiion  for  any  diftinfidon  between  the  two  forts  of  pleas.    la 

the  preient  cafe  the  rule  was.  given  the  7th  of  Aiay^  whidi' 

expired  the  nth  :  and  (no  judgment  being  figned)  the  defeol* 

'  ant  on  the  i6th  put  in  a  plea  in  abatement;  notwithftandiag 

which  the  plaintiff  (igned  his  judgment.     And  per  curiam^  Hi 

had  a  right  fo  to  do.     Whilft  the  eight  days  rule  ftood,  tJK 

plaintiff  was  not  obliged  to  regard  a  plea  in  abatement,  dat 

did  not  come  in  within  the  four  days;    but   might  fign  hit 

Cafes  in  Holt*»  judgment,  as  if  there  was  no  plea  at  all.     Styks  Pr.  Reg.  jjba^ 

^i^«>  5*4*         I  LW,  2.     Now  when  we  fhortned  the  general  time  of  |deia> 

ing,  can  it  be  imagined  we  intended  to  enlarge  it  as  to  dili- 
tories  ?  They  flill  ftand  upon  the  ftriS  rule  of  the  court,  and 
muft  come  in  within  the  four  days,  and  cannot  be  received 
after,  as  pleas  in  chief  may. 

Catlin  veffus  Catlin. 

Special  bail  in  T  T  was  held,  that  upon  a  proper  affidavit  the  writ  'may  be 
trover  without  a  -■'  marked  for  bail  in  trover,  without  the  order  of  the  court,  or 
Wiif!Rep.B!iR.  ^f2iju<lgc  at  his  chamber ;  for  it  is  more  an  action  ofpro^ 
»3  S.  c.  perty,  than  a  tort.   6  Aiod.  14.    Trin,  1 1  Geo.  2.  Pitts  v.  A4tU 

ler  in  B.  R. 

Cafe  of  the  Lcfturer  of  St.  Anne's,  Weftminfter. 

Vo  mandamus     ^HT^HE  court  (upon  confideration)  refufed  to  grant  a  muw- 

Wiif  iif " Tk      ^     damus   to    the  biibop  of  Loruion  to    grant  licence  to  a 

11!  s.  C.'   '   *  le&urer,  who  appeared  to  have  no  fixed  falary,  but  to  depend 

altogether  on  voluntary  contributions  ;  and  where  there  was  np 

cuftom,  and  the  rector  had  refufed  his  leave  to  preach  in  the 

church  to  the  perfon  now.  applying,     l^idi  Cafes  in  Hok*s  ium^ 

433- 

Pomiiw 
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Domlnus  Rex  verfus  Grofv£nor. 

HE  was  one  of  the  diflenters  who  was  chofen  fherifF  of  No  infomuti^ii 
London  and  MiddUfex^  and  refufed  to  take  upon  him  the  ^^"^^^^^^ 
office:  for  which  an  information  was  moved  for  againft  him,  wiif.Rep.B.R» 
as  it  is  an  office  in  which  the  publick  are  interefted,  and  thei^-  iS*  S.C.. 
fore  not  to  be  compenfated  by  a  pecuniary  fatisfaflion  to  the 
city.     But  upon  Ihewing  caufe,  the  court  difcharged  the  rule, 
it  appearing  there  were  ads  of  common-council  that  had  pro- 
vided penalties  upon  refufers,  which  is  the  proper  remedy; 
elpecially  where  it  is  in  duhioj  whether  the  refiifal  is  a  crime 
or  not,  which  has  never  yet  been  fettled.     In  this  cafe  the 
fiLSts  are  agreed,  and  the  only  doubt  is  in  point  of  law ;  and 
therefore  more  proper  for  a  civil  fuit :  and  fo  was  the  opinion 
of  the  court  in  the  cafe  of  SbaJUet^n  of  Tori  in  hord  Hard" 
ivicke*"  tinic.     However  they  declared,  that  if  after  the  point 
vras  (ietei mined  againft  the^Jiflenters,  others  (hould  refu(e  \  it 
ipight  be  a  foundation  to.  afk  for  an  information  *• 

Between  the  Pariihes  of  Deddington  and  Dunfrew. 

A  Certificate-man  purchafed  a  houfe  for  42  /.  lived  in  it  A  certificate- 
many  years,  then  fold  it,  and  becoming  chargeable  was  ?^!L?f'"*  f^ 
lent  back,     it  was  innfted,  that  9^10^.  3.  f.  ir.  faying,  purchafe. 
^  A  certificate-man  fhall  gain  a  fettlement  by  no  aft  what-  Bur.  Scttl.  C4w 
^  foever,  unlefs   the  taking    10/.  per  annum^    or  ferving  an  ***^*  P^7S- 
f*  annual  OiHce  j"    this   man,    notwithftanding   the  purchafe, 
might  be  fent  back  :  and  it  was  faid  to  differ  from  the  cafe  of 
purcUary^  Eajhwoodhayy  Pajch.  5  Geo,  1.  where  the  furrender  Ante,  163. 
pf  a  copyhold  to  the  certificate-man's  wife  was  held  to  gain 
|iim  a  fettlement ;  becaufe  there  it  was  not  his  own  ad,  (as 
this  purchafe  is)  but  it  came  to  him  by  operation  of  law.    The 
^ourt  did  not  ^ink  this  a  fufficient  diftinftion,  and  faid  a  pur- 
,  f  hafe  was  in  its  nature  an  excepted  cafe  \  and  his  felling  it 
afterwards  made  no  alteration,  as  was  held  Trin.  12  Geo.  2.  ^^^*  ''^^ 
petween  Saint  I{eoii  and  Saint  Qeer^ 

This  alfo,  as  tp  a  purchafe  by  a  certificate-man^  was  held 
(he  laft  term  in  the  cafe  of  the  parifh  pf  Stansfield. 


*  It  hath  fince  been  determined  that  dHTeotert  are  not  eligible  by  Uw  to  the 
ace  of  fherifT.  See  the  cafe  oi  Evans  and  the  chamberlain  of  Londony  in  the 
iwiSr%  court  of  Httftin^iy  aad  bcfuxe  thp  Houfe  of  Lords*  A.  D.  1762.  2  Burn*« 
clei^  Laiw.  157^ 

1^  ^zxdzj 
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Barclay  verfus  Earle. 

Bflfcin  Hftsnot^  «-^  j^  £  defendant  being  fued  by  original,  and  arrefted  upon 
arrciv,  and  plain-  A  ^  fpccial  capias^  cart  an  cflbin  with  the  clerk  ;  and  for 
tUFmaygoon  want  of  the  plaintifTs  adjourning  it,  figncd  2,  non  prof.  The 
"n'krc^'uh^^  «f«  plaintifF  took  no  notice  of  this,  but  delivered  his  declaration, 
troj,  is  figncd.  ^nd  after  the  rule  to  plead  was  out,  and  a  plea  called  for,  (igned 
his  judgment. 

This  was  moved  to  be  fet  afide,  though  little  could  be  laid 
to  fupport  the  legality  of  cafting  an  eflbin  on  a  fpecisd  cafies^ 
where  the  flierifF  is  not  to  fummon,  but  arreft  the  party.  But 
what  was  principally  relied  on  was,  that  after  a  non  prof,  figncd, 
the  plaintifF  was  out  of  court,  as  to  all  purpofes  but  moving  to 
fet  it  afide,  and  therefore  could  not  fign  his  judgment,  but  was 
irregular  in  that  refpedl.  But  the  court  (confidering  it  as  a 
trick)  declared,  that  as  therq  was  no  colour  for  the  eflbin,  or 
to  expecSi  a  plaintiif  to  fearch  after  a  non  prof  and  there  was 
no  notice  given  of  it ;  the  plaintifF  was  rignt  to  go  on :  and 
'   therefore  they  rcfufed  to  fet  afide  the  judgment. 


Goddard  verfus  Cox.     In  Middlcfcx. 

Who  has  the       rrJMUE  L  Owen  was  indebted  to  the  plaintifF  for  coals, 

'*7m7n«!^'^'''  ^^  ^'^^»  ^^^  ^^^^  ^'^  ^*^^  executrix.  She  continued  to 
Sec  Gilb.  Erid.  deal  with  the  plaintifF,  and  received  coals  on  her  own  account; 
177.  »78.  then  fhe  married  the  defendant,  who  alfo  received  coals  on  his 
i6Vin.Abr.  own  account,  and  made  feveral  payments  generally  upon  ac- 
^78.  count.     Thcfc  payments,  if  applied  to  the  debt  from  the  exe- 

cutrix, and  her  debt  whilft  a  widow,  cleared  both  thofe  ac- 
counts, and  the  prefcnt  aftion  was  againft  the  defendant  onlj, 
for  what  was  delivered  in  his  time.  And  the  queftlon  was, 
who  had  the  right  of  applying  thefc  payments,  there  being  no 
direction  from  the  defendant,  who  it  was  agreed  had  the  firf^ 
right.  And  the  Chief  Juflice  held,  that  thereby  it  devolved 
to  the  plaintifF.  And  the  defendant  being  by  the  marriage 
equally  a  debtor  for  v/hat  his  wife  received  dum  fola^  as  for 
v/hat  was  after ;  the  plaintifF  might  apply  the  money  received 
to  difcharge  the  wife's  own  debt :  but  as  to  the  demand  againfl 
her  as  executrix,  the  validity  of  which  depended  on  the  queftion 
of  afTets,  and  manner  of  adminiftring  them  j  he  was  of  opiniop, 
the  plaintifF  could  not  apply  any  of  the  money  paid  by  the  de- 
fendant to  the  difcharge  of  that  demand. 

A  cafe  was  mentioned  to  have  been  before  the  Chief  Juflice 
at  Suffolk  aiSzes  in   1730,  between  Bbf  and  Cuttings  where 

die 
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the  deFcndant  owed  money  on  two  bonds,,  and  paid  money  on 
account,  but  gave  no  diredtions  which  he  would  have  it  ap- 
plied to ;  and  upon  a  cafe  referved,  it  was  determined,  that 
the  plaintiff  had  the  ele£^ion. 


.» 


Bifhap  verfus  Chitty.     At  Guildhall. 

CASE  by  indorfee  of  a  bill  of  exchangp  againft  defendant  An  acceptance 
as  acceptor,  who  on  tender  of  the  bill  wrot",  "  McfHeurs  ^'^  pv  ^^  ^ 
^  CaJwalUnd  Mount,  pay  this  bill  when  due  ior  Thomiu  Cilityr  Si'^^re'l'J^jer. 
The  bill  fell  due  2  ^January  1741*  the  bankers  paid  till  the  iQth  cd  within  the 
at  two,  and  21ft  January  the  money  was  demanded   of  dc-  ^^^''  ^'"^^  ^-''^ 

— f       '  J  'f  ^  a  note  mull. 

icnoant. 

For  the  defendant  it  was  infifted,  that  the  plaintiff  had  given 
Itich  a  credit  to  the  bankers,,  as  to  make  it  his  lofs  \  and  they 
compared  it  to  the  common  cafe  of  a  note  or  draught  kept. 

For  the  plaintiff  it  was  faid,  that  there  was  no  limited  time, 
but  that  of  the  ftatute  of  limitations,  to  fue  the  acceptor  ;  and 
diat  the  plaintiff  cannot  come  in  as  a  creditor  of  the  goldfmiths, 
becaufe  they  have  done  nothing  to  nuke  themfelves  liable. 

The  Chief  Juflice  held,  that  it  was  the  lofs  of  the  plaintiff, 
'wbo  though  he  might  have  refiifed  to  take  fuch  an  acceptance, 
jet  had  now  agreed  to  it :  and  it  was  to  all  purpofes  in  the 
nature  of  a  draught,  which  is  always  confidered  as  aftual  pay- 
gicntj  when  a  j'eafonable  time  to  receive  it  in  is  elujj^ed. 


Vol.  II.  4  H  Michaelmas 
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Sir  William  Lcc,  Knt.  Cbiefjujlice. 

Sir  William  Chappie,  Knt. 

Martin  Wright,  £/^;  \'yuftices. 

Thomas  Denifon,  Efq\ 

Sir  Dudley  Ryder,   Knt.  Attorney  General. 

Hhe  Hon.  William  Murray,  Solicitor  General. 


Dominus  Rex  verjus  Dawbeny. 

VofmtwsrraMf  f   t   ^  W  O  fets  of  church-wardcns  were  fwof  n  in  for  the  pariih 
for  office  of  I       of  Sampford  Peverel'in  Devon  5  and  the  court  refiJedto 

c  urc  war     .       X-      gnmt  any  information  in  the  nature  of  a  quovmrrMiih 

but  left  diem  to  fettle  the  right  in  an  action. 

Graham  virfw  Benton* 

Faakrapt.         f\^  ^  motion  to  difcharge  the  defendant  out  of  executiofv 
>  cctBur.Rep.    \J  as  being  a  bankrupt,  on  the  ftatute  5  Geo.  2.  c.  30*  §13* 
^  it  appeared  that  the  debt  was  contracted  before  the  bankruptcy* 

and  fued  for  and  recovered  pending  the  commiffion,  and  before 
any  certificate  obtained,  and  the  judgment  was  afterwards  af- 
firmed on  prrpr,  and  cofts  givpn  on  fuch  affirmance. 

I 
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And  the  court  difcharged  him  as  to  all.  For  not  haVi4g  his 
certificate,  he  could  not  plead  to  the  a^bn :  and  thefe  cofts  See  Banes  S04 
ivere  attendant  upon  the  original  judgment ;  and  cannot  be 
confidered  as  given  for  delay  of  execution,  when  it  appears 
there  ought  to  have  been  no  execution,  though  no  writ  of  er-^ 
ror  had  been  brought.  * 

Newcoinbe  verfus  Green* 

IN  covenant  the   breach  was  affigned  in  non-payment  of  Po/m tmendei 
270/.  mortgage-money.     And  on  the  trial  the  jury  gave  a  ^J  the  judge't 
verdi^  for  274  A  1 1  x.  damages  :  and  Mr.  Juftice  Burnet  enter-  wn^Rep. 
ed  it  fo  in  his  minutes,  but  the  clerk  of  niji  prius  had  only  B.  R.  33^  s»  C. 
marked  i  i.  damages  on  the  di/hringas^ 

The  court  was  now  moved^  to  alter  the  indorfement^  by 
making  it  agreeable  to  the  Judge's  notes.  And  Mr.  Juftice 
Denifin  having  conferred  with  him,  and  reporting  the  matter  to 
be  as  above  Sated,  the  court  ordered  it  to  be  amended  ac* 
cordingly. 


o 


Dyfon  virfui  Lremongelr-et  ux\ 

N  a  complaint  againft  one  Stantdn^  for  ferving  a  writ,  Piiaicewherea 
where  the  plaintiff  had  difowned  employing  anybody:  a  party  i$  ordered 


to  atteiid  the 
court* 


xule  was  liiade  upon  Stanton^  to  anfwer  the  matters  in  the  af- 
fidavits, and  at  the  fame  time  attend  the  court  in  perfon.  Upon 
his  attendance,  and  reading  his  affidavit,  I  defired  leave  to  a(k 
him  fome  queftions  on  behalf  of  the  defendants^  which  the 
court  allowed  me  to  do ;  but  would  not  fwear  him  to  anfwer 
fuch  queftions. 

£>rerall  verfus  Smalley* 

IN  ejeAment,  a  cafe  was  ftated,  that  by  the  cuftom  of  the  CiiAom  to  bar 
manor  of  CoUingham  a  tenant  in  tail  of  a  copyhold  might  intaiis  of  copy- 
furrender  the  fame,  and  bar  his  iffue,  without  fufFering  a  re-  ^rftxxlltnZV 
covery ;  and  that  by  the  fame  cuftom  a  recovery  might  be  fuf^  good. 
fered  in  the  manor  court,   and  have  the  fame  effeft*     The  ^^^^*  ^5P^ 
leflbr  of  the  plaintifF  in  this  cafe  claimed  under  a  bare  fur ren-    '    * 
der :  and  it  was  obje^ed,  that  the  cuftom  to  bar  by  furrender 
could  only  be  fupported  ex  necejjiiate^  where  there  was  no  other 
way ;  whereas  here  it  could  be  done  by  recovery,  and  therefore 
.  no  neceffity  appeared.     Sed  per  curiam^  There  is  no  cafe  to 
Warrant  any  fuch  diftin6lton,  and  there  is  nothing  unreafgnable 
in  allowing  two  wa}rs  of  alienating  eftates  ;  the  cufton^  are 
both  of  equal   antiquity,    ^nd  we  cannot  prefer  one   to  the 

4  H  2  other. 
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other.     The  furrender  is  the  moft  natural  way,  and  the  cheap* 
ell.     The po/Iea  muft  be  delivered  to  the  plaintiff. 


Mitford,  executor,  veifus  Cord  well.    - 

^:J]\t  querela     rT^  H  E  plaintifF's  tcllator  obtained  judgment,  which  after 

vvi  .re  r:«trciic        X      ^^^^  cicalh  was  revived  by  two Jcire  factas  s  with  nichtls  re- 

'  isuoubifui.         turned  \  and  the  defendant  being  taken  in  execution,  moved  to 

be  difchar^ed,  upon  producing  a  releafe  from  the  teflator^  and 
a  rule  was  m.Me  for  the  plaintiff  to  fhcw  caufe. 

Upon  {hewing  caufe  it  appeared  very  doubtful,  whether  the 
releafc-  was  executed  by  the  teftator  :  and  thereupon  I  iniified, 
that  though  when  the  jcire  facias  is  not  fcrved,  the  court  will  in 
a  clear  cafe  relieve  the  party  upon  motion  \  and  not  puthiml9 
bring  his  audita  querela :  yet  they  will  never  do  it,  where  dbe 
fa6t  is  difputed.  And  fo  the  court  agreed,  but  then  theyiro«ld 
have  had  the  plaintiff  confcnt  to  try  it  in  a  feigned  iflue,  the  de- 
fendant lying  aclually  in  execution  ;  which  the  plaintiff,  wbo 
was  an  executrix  in  truft,  refuilng  to  confcnt  to,  the  court  rc- 
fufed  to  do  any  thing  upon  the  motion,  and  left  the  defendant  to 
his  audita  querela. 


White  verfus  The  Earl  of  Montgomery* 

whcrr  a  honJ  Is  TT  N  debt  upon  bond  the  defendant  craved  oyery  which  die 
^^iCxl'l^tinrl  A  plaintift*  wiis  not  able  to  give  him,  the  bond  being  in  the 
tliC  court  will  hands  of  Mr.  Strickland^  a  gentleman  of  the  bar,  who  had  re- 
oblige  him  to  fujetl  to  produce  it,  and  enable  the  plaintiff  to  force  the  defend- 
produce  it."         ^^^'  ^^  plead.     And  the  court  being  moved  againft  Mr.  Strick^ 

la?idj  his  excufe  was,  that  the  bond  was  left  with  him  to  wait 
the  event  of  a  fuit  flill  depending.  Et  per  curiamj  That  is  a 
matter  the  defendant  may  avail  himfelf  of  by  plea,  and  we  will 
not  determine  it  upon  motion:  there  muft  lie  a  rule  ob 
Mr.  Strickland  to  give  oyer  of  the  bond,  and  produce  it  at  the 
trial,  if  required  by  the  plaintiif. 

Dominus  Rex  verfus  The  Inhabitants  of  Madley  in  Stafibrd- 

fhire. 


A  Man,  his  wife  and  daughter,  were  removed  by  order  of 
two  juilices  of  the  peace,  which  upon  appeal  was  con- 


Cortrs  are  not  to 

bf^  p.i'il  w'licrc 

anv  mAf'rrial  "it*  T  i         '      •  •  •    "         i     'iV.  -r* 

P41 1  of*  m  order  firmed,  and  bemg  removed  by  certiorari  irito  the  King's  Bend^ 
it  ijuaihea.        .^as  there  quafhed  as  to  the  daughter,  her  age  not  being  flated, 

nf.r  the  place  adjudged  to  be  the  place  of  her  fettlement ;  but  as 
to  \.\\z  man  and  his  wife  the  orders  were  confirmed. 

It 
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It  then  became  a  queftiQn  upon  the  ftatute  5  Geo.  2.  r.  ig. 
§  2.  whether  cofts  fhould  be  paid.  And  a  cafe  was  cited  of 
the  inhabitants  o^  Great  Charts  Mich,  16  Geo.  2.  where  the  court 
affirmed  the  order  of  feffions  as  to  the  point  of  the  appeal,  but 
quaihed  a  refcrvatiott  in  the  fame  order  as  to  cofts  in  cnfe  of  a 
Tvclfr  removal ;  nnd  it  was  determined,  that  the  profecutor  of 
the  certhrari  (hould  pay  cofts. 

Sedper  curiam^  That  is  a  very  different  cafe  from  this,  for 
there  the  party  could  not  be  affe6led  by  the  part  of  the  order 
which  was  quaflied,  till  the  fefTions  had  made  an  actual  order 
about  the  cofts ;  and  the  bringing  it  up  for  the  purpofe  of  quufti- 
ing  that  part  was  unneceffary,  •  and  confequently  vexatious,  Sec  ^  Bur.  Rci>. 
which  is  the  true  teft  to  go  by.  Whereas  here  the  parifti  who  '7*0- 
bfought  the  certiorari  were  unjuftly  burthcned  with  the  daugh- 
ter, and  had  no  other  remedy  but  to  tome  here.  And  the  Par- 
lEameiK:  never  intended  to  punifh  them  for  taking  a  legal  reme- 
dy againft  a  gravamen.  Upon  writs  of  error  there  are  no 
Cofts,  if  execution  was  taken  put  before.  In  this  cafe  there- 
(brfe  the  recognizance  given  on  bringing  the  certiorari  muft  be 
difcharged. 


Between  the  Pariflies  of  Wingham  and  ScUindge  in  Kent. 

IT  was  ftated  in  a  fpecial   order,   that  a  certificate  man,  A  certifiratc 
having  notice  that  he  was  appointed  borftioldcr,  never  took  fiJ,'^"Jnlo  an 
the  oath  of  office,  but  once  executed  a  warrant  of  a  juftice  office,  die  he 
dirifted  to  the  borftiolder.     And  this  the  feffions  determined  ga«n5 no  fccric- 
to  be   gammg  a  fettlement  witmn  the  9  cr  10/^.3.   c.  11.  \n^\i, 
Sedper  curiam^  The  order  muft  be  quaflied,    for  the  words  of  Bur.  Sctti.  Caf. 
the  aa  are,  "  being  legally  placed  in  fuch  office,"  that  is,  be-  ">  r^-  7^. 
ing  the  officer  both  defa^io  and  de  jure^  which  this  man  was  not, 
the  order  ftating  negatively,   that  he   was  not  legally  placed 
therein,  which  can  only  be  by  an  appointment  and  fwearing 
in. 


Green  ver-fus  Brown.     At  GuildhalU 


»e\er 


THE    fhip    Charming  Peggy  was    infured  in    1739,    from  a  fliip  n( 
North  Carolina  to  London^  with   a  vvrarranty  againft  cap-  hearaoiisprc 
tures  and  fcifures.     And  in  an  aftion  the  lofs  was  laid  to  be  by  f^'^j^a^.r^d  at'fea, 
finking  at  fea.     All  the  evidence  given  was,  that  ftie  failed  out 
of  port  on  her  intended  voyage,  and  has  never  fince  been  heard 
eSi  ,  And  fcveral  witncflcs  proved,  that  in  fuch  a  cafe  the  pre- 
sumption is,  that  ihe  foundered  at  fea,  ail  other  fort  of  loiTes 

4  H  3  being 
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being  generally  heard  of.  The  underwriter  infified,  that  u 
captures  and  feifures  were  excepted,  it  lay  upon  the  afluicd 
to  prove  the  lofs  happened  in  the  particular  manner  declared  on. 
But  the  Chief  Juftice  faid,  it  would  be  unreafoi«able  to  cxped 
certain  evidence  of  fuch  a  lofs,  as  where  every  body  on  board 
is  prefumed  to  be  drowned ;  and  all  that  can  be  required  if 
the  beft  proof  the  nature  of  the  cafe  admits  of,  which  the 
plaintifF  has  given ;  he  therefore  left  it  to  the  jury,  who  foood 
the  lofs  according  to  the  plaintiflTs  declaration. 


Underwood  virfus  Parks.     At  Middleiex 

The  trath  of      T  N  an  adion  for  words,  the  defendant  pleaded  Not  gailt|^ 
words  cannot  be   J^  and  offered  to  prove  the  words  to  be  true,  in  Hiitigation  of 

K?S""  ^*™*?«^  ^  ^^'^'^  *«  C*^^^^  J"ft^^^  ^^^^^  *^  permit,  (ayiog 
^    '    that  at  a  meeting  of  all  the  Judges  upon  a  cafe  that  arofe  in 

the  Common  Pleas,  a  large  majority  of  them  had  determined, 

not  to  allow  it  for  the  future,  but  that  it  fhould  be  pleaded, 

whereby  the  plaintiff  might  be  prepared  to  defend  himfidf,  11 

well  as  to  prove  the  fpeaking  of  the  words.     That  this  was  now 

a  general  rule  amongfl  them  all,  which  no  Judge  would  diink 

himfelf  at  liberty  to  depart  from,  and  that  it  extended  to  aO 

fort  of  words,  and  not  barely  to  fuch  as  imported  a  charee 

pf  felony. 


^mmt 


HUuT 
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iS/r  William  Lcc,  Knt.  Chief  Jufiice. 

Sir  William  Chappie,  Knt.      1 
Martin  Wright,  Efq^  >jHfiices.^ 

Thomas  Denifon,  Efqi  J 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
TAe  Hon.  William  Murray,  Solicitor  GeneraL 


Wilfon,  on  the  demife  of  Eyre,  clerk,  verfus  Carter 

et  al\ 

THE  Icflbr  of  the  plaintiff*,  being  a  prebendary  of  Sartnn  Cowfitiofitiiw^ 
brought  an  ejedment  to  avoid  a  leafc  made  by  his  pre-  j^^liJj^^!^ 
deceUor,  as  not  being  conformable  to  the  provifo  in  to  warrant  a  re- 
32  /f/8.  c.  28.  §  2.  which  requires,  that  upon  reiMwals  the  newaL 
old  leafe  muft  be  expired,  furrendered,  or  ended,  within  one  year 
next  after  making  of  the  new  leafe.     And  his  objeAion  was, 
that  the  furrender  made  of  the  former  leafe  was  with  a  condition^ 
that  if  the  then  prebendary  did  not  within  a  week  after  grant 
a  new  leafe  for  three  lives,  ^e  furrender  fhould  be  void ;  where- 
bv  (as  was  contended  for  the  plaintiff)  the  old  term  vtras  not 
abfolutly  gone,  but  the  leflee  referved  a  power  of  fetting  it  up 
again.    I^t  the  court,  after  two  arguments,  gave  Judgment  for 
the  defendants :  this  .being  within  the   intent  of  the   ftatute, 
which  was  that  thcld^ould  not  be  two  long  leafes  ftanding 
out  againft  the  fucceflbr.     Here  the  new  leafe  was  made  with* 
in  the  week,  and  from  thence  it  became  an  abfohite  furrender 

4  H  4  both 
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both  in  deed  and  in  law.  And  the.whole  was  out  of  the  Icf- 
fee,  without  further  a6t  to  be  done  by  him.  In  the  provifo 
there  is  the  word  ended  as  well  as  furrendered,  and  can  any  body 
fay  the  firft  leafe  is  not  an  end  ?  This  was  no  more  than  a  rca- 
fonabje  caution  in  the  firft  leiiee,  to  keep  fome  hoM  of  his 
old  eftate,  till  a  new  title  was  made  htm. 


Dominus  Rex  verfus  Beftland. 

No  certiorari  for  r  |  A  H  E  court  rcfufcd  to  grant  the  defendant  a  certiorari  to  re* 
TudT«*of  affifc.    JL     ^ovc  ^^  indiftment  for  a  mifdcmeanor  from  Dorfet  affifes. 

Ante  877. 

Rivet  et  al'  yerju%  Cholmondlcy  et  alV 

Plaintiff  may      T  T  ?  ^  ^  the  authority  of  Stroud  y.  TiHij^  {{inU^  1 162.)  Ac 
amend  the  \^    court  fufFercd  the  plaintiff  to  amend  the  venue j  after  the 

venue.  defendant  had  changed  it  upon  the  (Common  affidavit. 


Lord  Vane's  Cafe. 

The  court  will    T  T  I  S  lady  exhibited  articles  of  the  peace  againA  him,  and 
not  inquire  into  ^    |    was  Ordered  fecurity  upon  them  :  when  my  lord 


tkir^of °hr'    ^"^^  court,  Mr.  Lloyd  defiVed'  the  articles  might  be  read,  and 
pcj^cc.  infifted  they  were  no  ground  for  demanding  fecurity ;  or  if  tfaof 

were,  yet  the  foft  of  a  feparation  under  articles,  upon  whi^ 
the  complaint  was  grounded^  was  falfe,  and  he  offered  to  pcoic 
it  fo. 

Strange  contra^  oppofcd  going  into  any  fuch  inquiry^  it  hav- 
ing never  been  done  :  and  the  courfe  of  the  law  had  been,  to 
give  that  credit  to  the  oath  of  the  party,  as  to  order  fecurity 
immediately  upon  it ;  mentioning  alfo  the  inconvenience  in 
opening  a  door  for  vying  and  revying  on  fuch  occafions^  He 
admitted,  that  the  court  might  properly  review  the  articles, 
and  hear  any  obje<Slioiis  arifmg  on  the  face  of  them* 

Et  per  curiam^  That  is  all  we  can  do,  the  other  never  wai 
attempted  before,  and  we  muft  prefer ve  the  courfe  of  the  court 
by  taking  the  articles  to  be  true.  Upon  the  review  the  court 
was  of  opinion,  the  faiSb  as  dated  required  fecurity.  And  H 
was  given  accordingly. 


Dominus 
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Dominus  Rex  verfus  Dr.  Bridgeuun. 

A  Rule  being  made  for  him  to  (hew  csiufe,  why  an  infor-  No  rule  to  ia. 
miction  in  nature  of  a  qu9  warranto  fhould  not  be  grant-  ^P«^  ^^^^  on 
ed,  to  ihew  by  what  authority  he  claimed  to  hold  a  court-lect  ^uzl^t''  ^ 
in  the  borough  of  IVigan  ia  Lancaftjire :    he  moved   for  the 
common  rule  to  inTpec^  the  books  of  the  corporation,  who 
Ivere.  the  profecutors,  and  it  was  granted.     But  upon  fpecial 
motion  it  was  afterwards  dilicharged,  this  being  a'  matter  of  a 
private  claim  between    the   defendant   and   the  corporation  \ 
and  if  this  ihould  prevail,  o^e  private  man  would  have  as  good 
ft  right  to  infpedt  the  deeds  and  evidences  of  another. 


Duthy  verfui  Tito  et  al*. 

Tito  verfui  Duthy. 

XN  both  caufcs  the  vcrdiA  was  for  the  defendants.     And  now  Cofts  cannot  be 
Tito  one  of  the  defendants  in  the  firft  caufe  moved,  that  the  ^^^  againft  coft«, 
c6fts  he  was  to  pay  to  Duthy  in  the  fecond  caufe  might  be  fct  #  '• 

aigainft  the  cofts  Duthy  was  to  pay  in  the  firft. 

Std  per  curiam^  It  cannot  be  done,  there  was  forced  to  be 
%n  aft  of  Parliament  in  the  cafe  of  mutual  debts  :  beiides,  how 
cah  we  prefer  7//^  who  is  but  one  defendant  out  of  five, 
when  the  plaintiff  in  that  aftion  may  pay  the  cofts  to  either 
t>f  the  others. 

Dominus  Rex  verfus  Chetwynd. 

A  Special  verdift  on  an  indi£hnent  for  murder  was  found  Where  bail  or 
at  the  OU  Bailey^  and  removed  into  the  King's  Bench,  f^c.^^ty  »«  re- 
But  before  argument  the  defendant  obtained  his  Majefty's  par-  ?ng^  pardon.***" 
don,  which  he  pleaded  upon  his  knees,  and  it  was  sdlowed. 
Then  tiie  counfel  for  the  profecutor  infifted,  that  by  virtue  of  5««  ^1^5  trial  in 
3/y.  7.  c.  I.  the  court  ought  to  require  bail  for  his  appear-  ^'* '^"* «•  S»7« 
ance  to  anfwer  an  appeal  \  there  being  an  affidavit  produced, 
that  the  brother  and  heir  was  beyond  iiea^  but  expeAed  in  time : 
^nd  it  was  alfo  infifled,  that  by  virtue  of  5  CsT  6  ^.  (2f  M. 
r.  13.  the  court  fhould  take  fecurity  for  the  good  behaviour. 

The   flatutc    3  //.  7.  c.  i.    runs,    "  That  if  any  perfon. 
>^  charged  as  principal  or  accefTory  be  acquitted  at  the  King's 

fuit 
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^^  fuit  within  the  year  and  day  ;  the  juftices  before  whom  he 
*^  is  acquitted  ihall  .not  fufFer  him  to  go  at  large,  but  eidier 
^^  remit  him  ag^n  to  the  prifon,  or  elfe  let  bim  to  bail^  after 
^  their  difcretion,  till  the  year  and  day  be  paft." 

Upon  this  claufe  it  was  argued,  that  the  cafe  of  fiea£ng  z 
pardon  after  a  fpecial  verdid  wai  ftronger  than  the  cafe  of  a» 
acquittal  by  jury ;  which  took  away  all  the  prefumption  of 
giiilt.  And  that  this  was  an  a^al  acquittal,  and  is  called  to 
in  the  pardon.  The  judgment  is,  quod  eat  indt  fine  dU,  and 
if  he  is  again  indifled,  he  may  plead  autnfoits  acquitte,  x  i  jK  4. 
41.  Bro.  Corom  29,  133.  F.  N.  B.  251.  G.  And  the  record 
being  moved  into  the  King's  Bench,  this  court  are  the  Juf- 
Slamihterferd     tices  beforc  whom  he  is  acquitted  :  and  it  is  not  difecetioiianf 

beforc^l)!!// tt   ^^^  **  ^^  *^  point  between  bail  or  imprifonment,  the  latter 
Surrtj  affisef,    of  which  the  profccutor  did  not  infift  upon. 

•Ad  he  took  bail  ' 

to    anfwer   an    appeal,  which  was  afterwards  tried  at  bar,  and  the  party  convi^ed  and  haoge^ 

See  his  cafe  in  Su  Tri.  tx.  541.  in  notes. 

But  as  to  this  point,  the  court  were  of  opinion,  diat  the 
prefent  cafe  was  not  fuch  as  the  zSt  of  Parliament  meant ;  and 
this  being  to  fubjeS  the  prifoner  to  a  fecond  trial,  which  be- 
I^Kelyngs5.  fore  he  was  not,  he  not  being  indifbble  till  the  time  to  ap- 
peal was  elapfed,  till  this  a£l  gave  fuch  a  pro&cution  ;  it  was 
therefore  to  be  conft^ued  ftri£Uy,  and  confined  literally  to  an 
acquittal  by  verdidl  {Kifyng  104.)  upon  an  arraignment  at  the 
King's  fuit ;  and  it  was  material,  that  no  inftance  could  be 
^ihewn  of  requiring  fuch  bail  upon  pleading  a  pardon;  on  the 
contrary,  Btnven  in  Mich,  8  Ann.  was  difcharged  widiout  baO. 
Acquittal  they  faid  muft  be  underftood,  in  a  courfe  of  laWy  and 
not  an  interpofition  of  the  crown's  mercy. 

The  other  point  as  to  fureties  for  the  good  behaviour  de- 
pended on  the  5  tf  6  ^.  fcf  M.  c.  13.  which  ena^s,  **  That 
**  the  juftices  before  whom  any  pardon  for  felotny  (hall  be 
*^  pleaded,  may  at  their  difcredon  remand  or  commit  the  per- 
*'  fon  pleading  it  to  prifon,  till  he  ihall  enter  into  a  recog- 
'^  nizance  with  two  fureties  for  his  good  behaviour  for  2xq 
^  time  not  exceeding  feven  years,  and  if  the  party  be  an  in- 
^*  hnt  (which  was  the  prefent  cafe)  then  he  is  not  to  be  bound, 
"  but  muft  find  fureties."  Upon  this  claufe  therefore  the 
profecutor  infifted  upon  fureties  for  the  good  behaviour,  and 
inftanced  2  H.  H.  P.  C.  794.  wliere  it  is  faid,  that  at  com- 
mon law,  without  the  aid  of  18  Eliz.  r.  7.  a  party  acquitted 
.    inay  be  bound  to  his  good  behaviour,  if  of  ill  fame. 


Th» 
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The  eoimfel  for  the  prifoner  did  not  much  oppofe  giving 
fureties,  and  faid  they  had  them  ready.  And  Mr.  J.  bright 
and  Mr.  J.  Denifon  were  inclined  to  take  them.  But  as  there 
had  yet  been  no  inftance  iince  the  a£^,  and  this  was  merely 
diicredonary,  the  Chief  JufUce  was  unwilling  to  make  the 
precedent  in  the  cafe  of  an  infant,  where  fome  favourable  cir<» 
cumftances  were  ftated  in  the  verdi£l.  And  the  cafe  Hale 
cites  out  of  RaJlaV$  Entr.  was  ¥^ere  (as  the  record  fays) 
tiftatum  fuii  cur*  per  Jidedignosj  that  the  defendant  was  of  iU 
fame ;  and  at  laft  the  others  came  in,  to  difcharge  him  with* 
out  fecurity. 

iVT.  B.  I,  on  behalf  of  the  profecutor,  (the  heir  being  be- 
yond fea)  defired  it  might  be  taken  notice  of,  that  we  did 
not  waive  our  demand :  and  upon  that  the  court  iaid,  it 
Ihould  be  their  own  ad,  upon  iht  difcretion  of  the  court. 


Eaftqr 


r    ' 
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Sir  WiUiam  Ckappky  JKnt^      ^ 
Martin  Wright,  £^;  Kjuftices. 

Thomas  Denifon,  Efq;  J 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
Tbe  Hon.  William  Murray,  Solicitor  General 


Keal  et  al'  verfus  Macky. 


Foreigner  not  A  ■  A  H  E  plaintiffs  were  Swedes^  and  brought  an  aftion  for 
obliged  to  give  I  freight  I  and  I  moved  to  ftay  their  proceedings,  till 
cofts.'^^  ^'^^y  ^ould  give  fecurity  for  cods,  as  is  done  where  in 


Wiif.B.R.266.  ejeftment  the  leffor  of  the  plaintiff  is  an  infant.     Sed  per  cu^ 
Ante,  697.         riam^  This  has  never  been  carried  further  than  aftions  qui  tarn ; 

and  it  may  affeft  trade,  in  fhutting  up  our  courts  from  fo- 
reigners, who  perhaps  cannot  find  fecurity  in  a  ftrange  coun- 
try. The  cafes  in  ejcflment  are  confidered  as  more  under  the 
power  of  the  court  than  other  proceedings ;  and  therefore  we 
ftay  a  fecond  till  the  cofts  are  paid  of  the  firft,  which  wc  can- 
not do  in  other  cafes.     There  was  no  rule  made. 


Between 
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Between  the  Pariflies  of  Beccles  ayjd  Leowftoff  in  Suffolk. 

TH  £  pauper  was  hired  to  a  blackfmith  for  a  year  at  3/.  per  AUenceofftiw 
annum^  to  be  paid  when  wanted  by  the  fervant.     During  ^^^^  ^r  *• 
the  year  the  mafter  gave  him  leave  to  work  with  another  fmith,  ^^^i^^^^ 
for  three  days;  with  another^  for  a  week;  and  with  a  thirds  prevent  a  fettle- 
for  a  fortnight;  and.  agreed  the  iervant  fliould  have  the  ad-  '"^"'* 
vantage  of  it  :  after  which  he  returned  and  ftaid  out  the  year  5  2Bur*Rcp'946. 
and  the   Mafter,  by  his  confent,  dedufted  the  proportion  of  Bur.  Setti.  Caf. 
.wage»  for  die  time  he  was  away.     And  upon  this  ftate  of  the  ^^'  ^'  7^* 
cafe»  the  feflions  held  no  fettlement  was  gained  ;  the  firft  con-  q!*  *   '"^*    *'* 
tx^St  being  diiTolved.      Sed  per  curiam^   The  order  muft  be 
quafhed  ;  for  this  is  not  a  dilToliition  of  the  contracS^^  but  a  ^ 

licence  to  be  abfcnt ;  and  both  parties  confidered  it  fo,  by  con- 
tinuing together  to  the  end  of  the  year.  The  accelerating  the 
payment  of  wages  for  the  convenience  of  the  fervant  (which  is 
ufuaUy  done  without  a  particular  agreement)  makes  no  altera- 
tion. 

Cafe  of  the  Re&or  of  Wigan. 

HE  claimed  as  lord  of  the  manor  to  hold  a  court-leet,  at  Mandamus  to 
which    the  in-burgcfles  of  fVigan   ought  to  attend  to  ^^^^^^  ^^^^^' 
make  a  jury,  which  they  having  refund  and  negleded  to  do  ^^^* 
at  two  courts,  whereby  no  bufinefs  could  be  done,  the  court 
granted  a  mandamus  to  enforce  their  attendance. 


H 


Sims's  Cafew    • 

£  exhibited  articles  of  the  peace  againft  his  wife,  and  Hun>and  may 
the  court  received  the  fame  without  any  objcdHon.  ^^^"i^' P*^*ff 

*       ^  againft  his  vexitm 

Afhley  verfus  Kell. 


UPON  motion   for  a  new  trial,   the  court  held,   that  Future  effeaa  of 
though  under  5  Geo.  2.  c  30.  the  future  elFeds  of  a  *  ^"°^^  ^*^^- 
bankrupt  againft  whom  two  commiflions  faadiiTued,  were  liable  his  p^roper*tJ?'tUl 
to  be  feized  for  the  benefit  of  creditors ;  yet  the  bankrupt  had  fciicJ. 
in  the  mean  time  fuch  a  property  in  them,  as  enabled  him  to 
tranfatfl  and  fell  to  a  bona  fide  purchafer. 


Dominus 
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Dominus  Rex  verfus  Roberts. 

Thetrtverforof  rV^HE  defendant  having  traverfed  an  inquifition,  wherebjr 
MM  inquifitton  ^  he  was  found  to  be  a  lunatick ;  the  Attorney  General 
SVewSdeted  ^^^  *^  common  replication :  and  it  was  fcnt  from  the  pettv- 
•I  a  defouUnt.   bag  office  to  the  King's  Bench :  the  profecutor  of  the  conunif- 

fion  made  up  the  record,  and  carried  it  down  to  trial ;  and 
Mr-  Roberts  being  ill,  he  did  not  appear,  and  no  defence  w^s 
made,  and  the  jury  found  in  favour  of  the  inqueft. 

Upon  thi»  a  new  trial  was  moved  for  upon  two  poii^. 
X.  That  the  fuppofed  lunatick  was  in  the  nature  of  a  plaintiff, 
and  therefore  had  the  right  to  carry  down  the  record  :  and  bis 
traverfe  is  in  the  nature  of  a  monfirans  de  droit* 

To  this  it  was  anfwered,  and  refolved  by  the  court,  that  he 
was  properly  to  be  confidered  as  a  defendant,  oppofing  the  tide 
found  for  the  crown,  without  fetting  up  any  title  in  himlcl^  as 
he  muft  do  in  a  petition  of  right.  And  Faugh.  62.  and  Lonl 
Somers^s  argument  in  the  JS^iii^s  cafe,  and4/£nr.  6.  13* '• 
were  cited,  and  the  form  of  the  entries  in  Tremain  628,  652* 
Cokeys  Ent.  404,  C^r.  (hews  it  to  be  fo.  And  indeed  it  would 
be  abfurd,  to  conftrue  the  liberty  of  traveriing,  to  give  a  power 
of  delaying  the  crown  ;  which  muft  be,  if  the  party  is  con- 
fidered as  having  the  common  right  of  a  plaintiff.  It  was  dierc- 
fore  held,  that  ^e  record  was  well  made  up,  and  carried  down 
'  by  the  profecutor  of  the  commiffion.  < 

# 

The  fecond  point  was  upon  the  illnefs  of  RobertSy  who  couU 
|iot  attend,  and  which  was  made  out  by  affidavits.  And  die 
court  thought  it  reafonable  to  grant  a  new  trial  for  this  upon 
the  foot  of  accident,  and  becaufe  the  Lord  Chancellor  and  de 
former  jury  had  both  had  an  infpe£lion,  which  might  be  of  great 
ufe  to  a  fecond  jury,  who  other  wife  would  be  left  to  judge  upon 
lefs  evidence  than  the  others  had  had. 

A  new  trial  was  granted  upon  payment  of  cofts.  And  at  an- 
other day  the  court  ordered  it,  upon  the  application  of  Mr.  Rh 
birtsy  to  be  tried  at  the  bar  by  a  jury  of  Devon^  where  the  former 
i^quifition  was  taken. 


BeEfiuUe 


Eafter  Term  17  Geo.  2.  1209 


Belifante  verfus  Levy. 

THE  affidavit  to  hold  to  fpecial  bail  being  defe£^ive,  com-  if  a  fecondwrit 
mon  bail  was  ordered ;  and  thereupon  the  plaintiflF  on  '*  ^^^°  ^^ 
19th  April  made  a  full  affidavit,  and  took  out  a  new  writ,  and  S™'blu'*' 
held  the  defendant  to  bail  \    and  the  next  day,    20th  Afrily  ibaU  be  takow 
moved  to  difcontinue  upon  payment  of  cofts.     Et  per  curiam^ 
The  plaintiflF  has  been  too  quick,  for  he  ihould  have  had  the 
cofts  taxed  and  paid,  before  he  took  out  a.  new  writ.     There- 
fore let  the  defendant  be  difcharged  upon  common  bail,  and  let 
the  plaintiflF  pay  him  his  cofts  of  this  application. 


Rios  verfus  Belifante. 


It 


THE  affidavit  to  hold  to  Q)ecial  bail  was  made  by  a  mer-  Bdiefofdebti 
.  chant  in  London^,  fwearing  that  the  defendant  owed  the  ^  round  for 
plaintiflF  270/.  as  appears  by  an  affidavit  made  by  the  plaintiff  iute^^it^ly. 
in  Amfterdam^  which  the  deponent  believes  to  be  true.     Et  per  Poft/ml.  s.p. 
turiamj  There  can  only  bexommon  btil ;  for  the  oath  ♦  abroad  fcttitd  accord. 
is  no  ground  for  our  proccls,  and  Aen  there  is  nothing  but  the  g-*  5 'p.  *^' 
tielief  of  a  third  perfon,  which  is  not  fufficient. 


Dominus  Rex  verjiu  Farewell. 

THE  prolecutor  of  an  indidment  for  a  nufance  in  the  Certiorari prw 
highway  took  out  a  certiorari '^  and  the  defendant  moved  l^r'nctwcift 
to  quaih  it,  diere  being  no  affidavit  made,  according  to  the  ^o**no  affidavit 
ftatute  5  W.l^M.  r.  11.  nor  any  recognizance  given,  ac-  orrecognixance. 
cording  to  that  and  former  ftatutes  of  13  y  14  Car.  2.  c.  6.  Barnard.  K.B. 
and  22  Car*  2«  r.  12.  and  ^ff^.^  M.  c.  12. 

But  die  court  on  confidering  thofe  a£U  held,  that  they  re- 
lated only  to  certiorarTs  apjdied  for  by  defendants,  and  not  to 
ene  pro  Kege^  as  this  was.  And  nuny  precedents  were  fliewn 
cf  certiorari*^  for  a  profecutor  taken  out  in  the  manner  thi^ 
inras,  and  the  certiorari  was  allowed. 

Sale  verfus  Crompton. 

A    Warrant  of  Attorney  was  given  in  1732,  to  confefs  a  oia  judgment 
^jL  judgment  for  Crompton^  but  the  record  of  the  judgment  not  amendable. 
had  left  out  the  r,  and  it  was  made  Compton.     And  i^ow  the  ^|^sf^*^'^ 
court  refufed  to  amend  it  by  the  warrant,  for  fear  of  incon- 
vcniencies  to  purcbafers. 

X  Trinity 
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Caf.  236.  pi. 80. 
1  Wilf.  Rcp.75. 


Sir  William  Lcc,  Knt.  Cbiefjujiice. 

Sir 

Marti  1 
Thomas 

Sir  Dudley  Ryder,  Knt.   Attorney  General. 
^be  Hon.  William  Murray.    Solicitor  General. 


tf     TT  xxiiaiii  ju^^f     *^r,».     ^^0^  jrj"^^* 

ir  William  Chappie,  Knt.  1 

lartin  Wright,  Efr,  ^Jiffiicu. 

'homas  Dcnifon,  E/g;  J 


'  Walmfley  ver/us  Rofon. 

Fraaice  lo  er-        A     F  T  E  R  judgment  for  the  defendant  the  plaintiff  hroH^t 
Ante  lAA.  /%    error,  and  affigned  infancy  in  the  defendsuit,  and  ap* 

■**  -^  pearance  by  attorney  :  then  took  out  2l  fcirt  facias  ai 
audiindum  erroresy  and  after  a  fcin  feci  returned,  entered  the 
default.  And  upon  producing  the  record  the  judgment  was 
reverfed  on  my  motion,  without  making  it  zcmcilium^  or  put- 
ting it  in  the  paper. 

Dominus  Rex  verfus  Cornelius  et  al'. 

books^apro°      A  N  information  was  granted  againfl:  them  for  a  mifde- 
fecutorofamif-  £\^  meanour  in  taking  money  on  granting  of  licences  to  ak- 


houfe-keepers  at  Ipfwichi 


The 
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The  pro&cutor  applied  for  a  rule  to  infpc^l  the  t>ooics  of  the 
corporation^  alleging  the  defendants  were  only  juftices  as  they 
were  bailiis.  But  the  Judges  {abfinu  C.  J.)  upon  confider- 
$^n  refufed  to  grant  it,  their  right  to  be  bailiffs  or  juftices  not 
being  in.queftion.  And  it  is  in  eSe&  obliging  a  defendant 
indioed  for  a  mifdemeanor,  to  furnifh  evidence  againft  Jiimfelf. 

Goodtitle  verfus  Meymott. 

IN  the  declaration  delivered  to  the  tenant  in  pofleffion,  the  Declaration  in 
/aid  James  inftead  of  Johfiy  was  laid  to  enter  by  virtue  of  the  S^^wJ*"' 
demife  ;  and  the  court  refufed  to  amend  it,  for  they  confidered  •The  name  of  it 
it  as  a  procefs.     And  Mr.  Juftice  Wright  cited  a  ♦  cafe,  Hil.  wMTnieUtic-r. 
15  Ge90  2.  where  the  premifles  were  laid  to  lie  in  Twickenham        ""'  *  ** ' 
and  Ifiiworthj  or  one  ofthem^  and  the  court  refufed  to  let  the 
{ilaintiff  amend  by  ftrildng  out  the  disjundlive  words. 


T 


Dominus  Rex  verjus  Bailey. 

H  E  court  refufed  to  quafh  an  indiftment  for  not  attend-  what  india- 
ing  the  mayor  of  Sarum^  to  execute  his  warrant :  and  ^^]  ^"^^  ^^**' 
C^'  the  defendant  might  demur  to  it. 

Swaine  verfus  De  Mattos.     At  Guildhall. 

iN  a  queftion  about  a  bankruptcy,  the  Chief  Juftice  held,  Conihuaionof 
that  though  the  preamble  of  7  Geo.  i.  r.  ^i.  fpcaks  only  of  T^^*^"'  "'j^j^ 
ids  given  for  goods  in  trade  payable  at  a  hiture  day,  yet  the  at  a  fuuK^day. 
enaSing  words  extend  to  all  fort  of  bonds  for  the  payment  of  3  wiif.  xy^iyi. 
money ;  and  that  the  v/ords  fuch /e£urity  do  not  mean  fccurlty  ^* 
for  fucb  a  fort  of  debt,  but  iecurity  by  bonds,  bills,  notes,  i^c. 

Banbury  verfus  Liflet  ct  al.     At  Guilcttiall. 

* 

TH  E  plaintiff  declared*  upon   the  cuftom  of  merchants  what  1$  not  a 
againft  the  defendants  as  acceptors  of  a  bill  of  exchange :  oy^ibfoiute  ac?*' 
and  the  inftrument  run  in  theie  words :  ceptance. 

'     Vol.  II  4 1  MsJ^s 
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Mejfuurs  Gilly  and  Co.  4  Feb.  1741. 

Pray  pay  Mr.  Richard  Banbury  we  tnontb  after  date  two  bundrei 
pounds  OH  account  of  freight  of  the  Veale  gaUey  Edmrd  Champion, 
and  this  order  /ball  be  yourft^cient  dijcbarge  for  tHefanu* 

J.  GiUbn. 
Accepted  for  Liflet  and  Gilly  ^Leghorne  to  pay  as  renitud 
from  thence  at  ujance 

18  March  1741.  H.  Gilly. 

And  two  objedions  were  made  by  the  defendants  :  i.  That 
this  was  not  a  bill  of  exchange,  for  it  is  not  pajrable  to  order, 
fb  as  to  be  negotiable  ;  it  is  not  faid  to  be  for  value  received. 
And  it  is  only  an  order  upon  a  particular  firnd,  like  the  cafe  of 
Jenny  v.  IierU^  {ante  591.^  and  feveral  merchants  proved, 
that  they  did  not  look  upon  it  to  be  a  bill  of  exchange  \  and 
others  were  of  a  contrary  opinion. 

The  Chief  Juftice  ruled  it  not  to  be  a  bill  of  exchange.  He 
faid  it  was  not  in  the  powef  of  the  paities  to  make  v^iat  ferm 
they  pleafe  pafs  for  fuch  a  bill,  it  ought  to  be  agreeable  to  the 
lex  mercatoria:  the  privilege .  arifes  from  the  convenience  to 
trade,  which  is  not  confulted  in  this  cafe.  And  he  thought  it 
bad  upon  the  objection  to  the  fund  out  of  which  it  was  to  be 
paid :  however,  being  a  mercantile  tranfa6Hon,  he  left  it  to 
the  fpccial  jury  of  merchants :  who  found  it  to  be  no  bill  of 
exchange,  on  the  objedlion  for  *  want  of  value  received. 

The  fecond  objedion  was,  that  the  plaintiff  (fuppofing  it  i 
hill  of  exchange)  had  not  fhewn  there  was  any  remittance  to 
the  defendants.  And  that  this  was  not  an  abfolute  acceptance 
but  only  conditional.  And  fo  the  Chief  Juftice  declared  he 
underftood  it,  and  left  it  to  the  jury.  But  they  finding  for 
the  defendants  upon  the  firfl  point,  gave  no  opinion  as  to  this. 


f 


*  There  is  no  occafion  for  <<  Talue  received**  to  be  In  the  biU  itfelf.  Foiieic. 
Rep.  282.  Barnard  K.  B.  %%.  8  Mod.  267.  Show.  Rrp.  5.  a  R.  Raynu  1551* 
and  if  value  received  it  in  the  bill  or  note,  chere  it  no  occaiion  to  p rore  that  nlm 
IVII  paid,    a  R.  Rayni,  1556. 
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Sir  William  Lcc,  Knt.  Chief  Juftice. 
Sir  WUliam  Chappie,  Knt. 

Martin  Wright,  Efqi  ^^Ju/licfu 

Thomas  Denifon,  Efji 
Sir  Dudley  Ryder,  Kni.  Attorney  General. 
^6e  Hon.  William  Murray,  Solicitor  General. 


Dominus  Rex  ver/tts  Goudge. 

^'^  H  £  court  granted  an  information  in  the  nature  of  a  ^  ^0rr0mt§ 
fuo  warranto  againft  him^  to'fliew  by  wl^at  authority  ^**  ^***!t^* 
•      he  excrcifcd  the  office  of  a  conftable  for  mite-chaffil  ^  ^^««^""- 
porifli)  under  a  pretence  of  an  ele£lion  at  the  veftry^  and  a 
Iwearing  in  at  the  feffions.     For  pet  curiam^  Prima  facie  the 
light  of  appointing  is  in  theleet^  and  the  feiTions  h:ive  no  power 
by  13  &r  14  Car.  2.  c.  i2»  except  tliere  is  a  default  at  the 
leet.     And  this  office  of  conftable  is  of  fuch  a  nature,  that 
tnferiiiations  have   been   granted  to    try  the  right.     Parti- 
,  cularly  Hil.  14  Geo.  2.  Dominus  Rex  v.  Franchardy  where  the  Ante,  1149. 
court  made  no  difficulty  on  that  head,  though  they  difcharged 
the  rule  upon  the  merits. 

4  I  2  Dominus 
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Dominus  Rex  verfus  Roberts. 

Amendment,  y^  N  a  trial  at  bar  of  a  traverfc  to  an  inquifition  of  lunacy, 
Ante,  1208.  yj  Qi^g  of  the  jury  was  called  by  the  name  of  Henrys  and  in- 
formed the  court  he  was  chriftened  by  the  name  of  Harry^  but 
owned  he  was  the  pcrfon  fummoned  ;  it  was  propofed  to  alter 
it  by  confent ;  but  the  defendant's  counfel  refufmg,  the  court 
ordered  it  to  be  amended  ex  officio^  by  virtue  of  the  ftatutes  of 
8  Hen.  6.  c.  12.  and  c.  15-     And  fo  the  trial  went  on. 


Bolton  verfus  Prentice. 


A  hufband  wiio  T  N  ajfumpfet  for  goods  fold  and  delivered  to  the  defenJint's 

turns  away  h'"      ■  ""         *  **  '  '  t  -  .      •         i    #•       •        .  t  i  •_ 

wife  without 


^^^^,T.uL^^^   A  w^f^»  ^^^  ^^^^  appeared  to  be,  that  the  defendant  and  to 


caufe  and  re-     wlfc  had  formerly  lodged  at  die  plaintifPs  houfe,  and  the 
fufcth  to  provide  tiff  furnlfhed  her  with  goods  ;  and  the  defendant  finding  the 
mike  a  "rT'  plai^tifF  had  helped  her  to  pawn  her  watch,  and  fiifpeaing  he 
^Ur  prohibi-    confedercd  with  her,  left  the  lodgings^  after  paying  the  pfauntif 
ti«n-  his  bill,  and  forbidding  him  ever  trufUng  her  again. 

Ld«Raym.xoo6. 

After  this  the  defendant  and  his  wife  cohabited  togeAerfbri 
year,  when  without  any  caufe  appearing  he  left  her,  locked  19 
her  cloaths,  and  upon  her  finding  him  out,  refufed  to  admit 
her,  and  ftruck  her,  and  declared  h6  would  not  maintain  htr» 
or  pay  any  body  that  did.  In  this  diftrefs  fhe  borrowed  doilk 
of  her  friends,  and  applied  to  the  plaintiff,  who  fiirniihed  her 
with  neceffaries  according  to  the  defendant's  degree ;  which 
the  defendant  refuting  to  pay  for,  this  a£^ion  was  brought  \  and 
upon  trial  the  jury  found  for  the  plaintiff. 


Upon  motion  for  a  new  trial,  the  court  held  the  ver£ft  was 
right ;  for  whilft  they  were  at  the  plaintiff*s,  there  was  a  par- 
ticular reafon^  .for  the  particular  prohibition ;  yet  die  cau^cft 
turning  her  away  deftitute  afterwards,  gave  her  dir  geoflnl 
credit  again :  and  if  a  hufband  fhould  be  allowed,  under  ik 
notion  of  a  particular  prohibition,  to  deflroy  her  gbtaiiiii( 
credit  in  one  place,  he  may  in  the  fame  manner  prenont  k 
with  all  people  fhe  is  acquainted  with.  He  appears  to  he* 
wrong  doer,  and  therefore  has  no  right  to  prohibit  aoj  Wj« 
They  diflinguifhed  this  cafe  from  the  cafe  of  Mai^  ▼•  SaHi 
I  Sid.  109.  for  there  the  wife  was  guilty  of  the  &rft  wiaf 
in  eloping. 

I  Dominitf 
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Dominus  Rex  verfus  Morgan. 


HE  was  convifted  of  peijury,  and  outlawed  for  forger}',  Pardon  pleaded 
but  obtained  his  Majefty's  pardon.      And  upon  motion  !,*;^7"'^*"' 
gfouiided  on  the  common  affidavit  of  poverty,  and  no  caufc 
mewn  by  the  profecutor^  he  was  admitted  to  plead  it  in  forma 
pauperis. 


Unwin  verfus  KirchofFc. 

UPOM  motion  to  fuperfede   the  defendant,  as  not  being  Praaice. 
charged  in  execution  in  two  terms  ;  the  court  held,  that  ^^g/^aJJ.^' 
€tit  nmmittitur  muft  be  a6iually  entred  on  record   before  the  Rep.'i84i.  * 
cud  of  the  fecond  ternv.      And  that  there  is  no  extcnfion  of 
the  time  to  the  continuance  day  after  term,  nor  was  it  fuf- 
ficient  that  there  was  an  entry  in  the  marfhal's  book  in  time. 


Landon  verfus  Pickering, 

RROR  of  a  judgment  in  Communi  Banco  of  M:chaelmas  A  warrant  of 
term,  10  Geo.  2.  in  debt  upon  a  mutuatus.     And  after  ^^^'.j^PJ'^^ 
igning  the  want   of  an   original,  and  verifying  the   fame,  of  a  day  in  term 
defendant  in  error  pleaded  a  releafe  of  errors  dated  13  No-  arc  good. 
Vffiber^  10  Geo.  2.  with  an  averment  that  there  was  no  other 
Uldgment  between  the  parties.     And  the  plaintiff  in  error  crav-- 
irig  9j€r  thereof,  it  appeared,  that  the  warrant  of  attorney  and 
reJeafe  of  errors  were  both  in  one    inftrument  dated    13  No- 
,vember  :  and  therefore  on  demurrer  it  was  infifted,  that  it  could 
'not  be  applied  to  the  judgment  in  queftion,  which  upon  the  oyer 
appeared  to  take  its  rife  only  on  the  13th  of  November^  whereas 
the  judgment  on  record  was  generally  of  iWfVA^^/w^7j  term,  and 
referred  to  the  fivft  day  of  the  term  :  and  there  was  nothing 
for  the   releafe   t6  operate  upon  when  it  was  given.      And 
Cro.  EL  837.      5  Co.  70.  b.    28.  b.      Alkn  71.     Salk.  197. 
.  vrere  cited. 

Sedper  curiam^  The  two  inftruments  are  very  confident,  if 
.  vc  take  in  the  legal  relation,  as  we  ought  to  de,  in  order  to 
jive  every  part  of  the  deed  its  proper  operation  ;  and  then  it 
will  ftand  as  a  judgment  23  Otlober^  and  a  releafe  after.  It 
would  overturn  many  judgments  by  confeflion,  if  what  the 
plaintiff  in  error  contends  for  fhould  prevail.  The  judgment 
therefore  muft  be,  that  the  plaintiff  in  error  take  nothing  by 
his  writ. 

4  I  3  Southoufc 


* 


I2l6 
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Southoufe  verfia  fioak, 

ch?n '^^into  a*^  HP  ^  ^    ^^"^  Tefixfcd  to  ^hangc  the  w««/<  into  JPurlumt 
third^ounty  *      A     Judges  not  going  thither  in  the  (,ent  circuit.     Wheie- 

upon  the  defendant  offered  to  try  it  in  Tori/hire^  but  ibe 
plaintiflF  refuiing  tq  copfent^  the^ou^  faid  they  CQuld  do  no^ 
thing  in  it^ 


without  ceh- 
feot. 


Ofgood  verfus  Lyon 

On  notices  of     f^DUMln  Hants  is  reputed  from  35  to  ^8  miles  diftstfica 
T^  lI.^^"^*  ^^^^  X^a&»»  but  now  upon  fetting  up  mild  ftoiKS,  it 

t^n  by  the*    ^ppears  to  be  abov^  40.     And  on  the  queftion^  whether  e^ 
contptitedx^ca.  days  notice  of  trial   was  good :    the  cou^  held  it  to  be  fii| 

they  going  by  the  computed  miles,  as  was  detcrmuied  in  ^ 
c^fc  pf  one  yi^o  liyed  at  AiUJbury^  ante^  954. 


Where  t  mm 
may  be  held  to 
biif  in  a  fecond 
action  pending 
thefirii^ 

But  fee  4.  Byr* 


OJ^^i^s  v^r^Dclany^ 

T  N  debt  upon  a  bond  for  900  /.  the  defendant  put  in  kaiL 
I  who  jul^ified  ip  court^  and  were  allowed*  The  plaintit 
finding  they  were  forfwom^  and  wo^  nothing^  difcontinued ; 
^u^  before  he  (lad  done  fo^  he  ar^fted  ^e  defendant  in  a  fev 
cond  a£Uon^  and  he)d  him  to  bai).  The  defendant  moyef  to 
be  difcharged  pn  common  bail,  according  to  the  cafe  of  Bdh 
fante  v.  Lexfj^  antij  1209,  and  obtained  a  rule  to  Ihcw  qu^: 
when  the  whole  villany  appe^ing,  the  co^rt  difcl^arged  Ar 
^ule«  and  faid  the  plain^ff  was  right  in  laying  hold  of  him  11 
he  did ;  for  had  he  difcontinued  before,  the  deitpndant  would 
probably  have  run  aws^y :  and  therefore  ordered  he  fhould  be 
held  \o  fpecial  bailt     S^angefrq  drf*^ 


Information 
again  (I  a  jij|ftice 
for  hailing  a 
felofif 


ppminus  R^x  verjus  William  Clarke,  Efq; 

HE  as  a  juftice  of  Surrey  committed  a  man  on  fufpicio^ 
of  ftealing  a  mare,  and  bound  over  the  owner  to  pn>- 
fecute.  Afterwards,  upon  examining  two  other  perfonsy  he  adt 
mitted  the  party  to  bail.  The  profecutor  appeared  at  the 
aflifes^  and  found  a  bill,  but  the  party  siccufed  did  not  aj^ietr* 
And  the  court  granted  an  information  againft  the  jufticei 
decla^-ing  they  fbquld  not.  haye  biailed  the  m^  themftlv^* 


W?bh 
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Webb  qui  tarn  Viffus  Punter. 

IN  debt  for  the  penalty  of  5/.  in  killing  a  hare  (with   no  Pnttce. 
other  count)  the  court  let  the  defendant  bring  in  the  penalty 
and  cofts. 


Cafe  of  the  Bail  of  Peter  Vergcn. 

ME  was  convi£ted  for  felony,  and  pardoned  on  condition  The  bail  of  a 
of  tranfportation.     And  having  alfo  a  civil  adion  de-  convva  allowed 
ng  againft  him,  in  which  he  had  given  bail,  they  brought  Sfchiree  ^ '" 
him  up  by  habeas  corpus  in  order  to  furrender  him.     it  was  ob-»  themieWes. 
jeded,   that  the  court  could  not  take  him  out  of  the  cuftody  See  4  Bur.  Rep. 
of  Ae  fherifF,  and  commit  him  to  the   marfhal.     To  which  *°^ 
I  anfwered,    that  upon    the  return   of  the  writ  he  was  to 
be    confidered  as  the  prifoner  of  the  court,  who    might  do 
what  .they  would  with  him,  and  fend  htm  back  to  Newgate  for 
iafer  cuftody.     So  the   bail  were  admitted  to  deliver  him  to 
the  marfhal,    and  the  court  immediately   remanded  him  to 
^ewgatf. 

Gardiner  verfus  Hoh. 

AN  in&nt  fued  by  prochein  amy^   and  there  was  a  verdid  where  infant 
againft  him  and  judgment  for  cofts.     And   now  being  ^»  piainciffami 
ttken  in  execution,  he  moved  to  be  difcharged,  and  cited  Cro.  '"^^l^l^f^J^ 
MBx.  33.     G'o,  Jac*  640.     &ed  per  curiam^  If  cofts  cannot  be  woaili  not  ajf- 
given,   it  will  be  matter  of  error  to  be  infifted  on  5  but  we  ^^*^^  him  oa 
will  not  difcharge  him  on  motion.     Where  he  is  a   defendant  "**"®°* 
he  certainly  pays  cofts.     Dyer  104.     i  Bulji.  189. 

Cooke  verfus  Cotehan. 

ON  error  from  C  B.  a  note  to  pay  to  A,   or  order  fix  what  a  nego- 
weeks  after  the  death  of  the  defendant's  father,  for  value  ^'*^**  ""^«* 
received,  was  held  to  be  a  negotiable  note  within  the  ftatute 
3  Ann.  c,  9.  for  there  is  no  contingency,  whereby  it  may  never  ^"^^^  *^*  7®^» 
become  payable,  but  it  is  only  uncertain  as  to  the  time,  which  is  See  Bur. 
the  cafe  of  all  bills  payable  at  fo  many  days   after  fight.     In  "?»  3»v] 
Communt  Banco  it  held  three  arguments,  and  was  held  good  up-     '  *  ^  >. 
on  a  fol^mn  refolution  delivered  by  Chief  Juftice  WilUs* 


Repi 


4  I  4  Crawford 
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Cr^vrford  verjiif  Satchwelf. 

If  the  defend-    rTMl'E  plaiiitiiF  brought  trefpafs  and  fidfc  imprifonment  bjr 

JTLTm'ffno.      1     the  Chriftian  name  of  Archibald.     The  defendant  ju£&. 

xner,  he  may  be  fied  under  a  capias  ad  fatisfaciendum  upon  a  judgment  againft 

^"  *b  "he     -^^^^^  >  ^"J^^  averred  that  the  plaintiff  in  this  adion  was  the 

wong  nLne!     f^^ic  perfon  who  was  fued  by  the  name  of  Arthur.     And  on 

demurrer  the  court  held  it  a  good  plea,  the  defendant   having 

miffed  his  time  for  taking  advantage  of  the  mjkonur^  vfbixik 

fliould  have  been  by  ^leading  it  in  the  firft  a^orf .     In  the 

cafe  of  a  bond  given  m  a  wrong  name,  he  muft  be  fued  by 

that  wrong  name,  and  the  execution  muft  purfue  it«    Tl» 

defendant  had  judgment. 


Comnum  ball 
ordered  though 
'  On  a  note  given 
after  a  former 
action  fuper- 
feded. 


Taylor  vitfus  Wafteneys. 

THE  defendant  being  arrefled  for  ^5/.  lay  in  gaol  t3l  U 
was  fuperfeded.  The  plaintiff  meeting  him  afterwards^ 
got  a.  note  of  him  for  ao/^  and  brought  a  feefli  a<93on  npoir 
it,  and  held  him  to  bail.  But  the  court  difcharged  him  upon 
common  bail,  for  it  is  but  a  farther  fecurity,  and  does  not 
extinguifh  the  former  caufc  of  a£tion>  which  may  be  declared 
upon  ftill* 


■p*^ 


Hilary 


[    "»9    1 
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Sir  William  Lee,  An/.  Cbitfjufiiee. 

Sir 

Martin 
Thomas 

Sir  Dudley  Ryder,  Knt,  Attorney  General, 
Vihe  Hon.  William  Murray,  Solicitor  General. 


„        .>...»».    iu-arw,    •_»..    -.^mrm^j    j  mfft.  . 

ir  William  Chappie,  Knt.     1 

lartin  Wright,  E/gi  yfnfiices. 

'homas  Denifon,  Efqy  j 


L 


Dominus  Rex  verfus  Turner  et  al\ 

A  Rule  to  fhew  cauie  why  an  appointment  of  overfeers  Quaker 
for  Grencefter  fhould  not  be  quafhed,  was  ferved  by  a 
quaker,  and  on  his  aflinnation  made  abfotute ;  this  Mt 
being  lodked  on  as  a  criminal  profecution,  though  it  is  on  the 
crown  (id^9  and  the  rule  intitled  in  the  King's  name. 

WaIroi|d  verfus  Frahlham. 

AN  executrix  in  order  to  hdd  the  defendant  to  ball  made  Swearing  to  a 
an  affidavit,  that  he  was  indebted  to  her  teftatqr   (fo  ^^l^^^^^ 
^uch)  as  appears  by  the  books  of  her  teftatoc.     And  it  was  JJthoid*to*bla, 

6^1d  infufficient,  and  common  bail  ordered.  Ante,  1157, 

1*09, 

Dominus 


Ii20 
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Domtnus  Rex  verfus  White  et  al'  • 

VofdrefaeiMi  'T^H  E  Condition  of  their  recognizance  was,  to  appear  is 
onrecognjzAnce  J|^  the  King*s  Bench  the  laft  day  of  Michaelmas  tenn:  a 
^^}l  !k!!!ir»w  which  day  articles  of  the  peace  were  exhibited,  and  the  dddrf- 

the  day  the  party  _  _  _  .''^,  "^^t  ,.  ,, 

makci  default,    ant  frhtte  forbore  to  move  to  have  his  appearance  recorded, 

(though  he  was  there)  and  went  to  get  bail.  The  profecstw 
on  this  took  out  zfcsre  facias  tefted  28  Nwtmher.  Andpudf 
for  the  fharpnefs  of  the  proceeding,  and  becaufe  ^^^foan 
muft  be  tefted  in  term  time,  and  he  had  to  the  laft  nomeottf 
it  to  appear  in,  the  court  fet  afide  the  proceedings. 


r 


'i- 


1:1 


Hand  Vitfus  Ltdy  Dinely. 


T  N  ajfumpjit  the   defendant  brought  8  /•  into  court  on  lk 


go  on  and  can- 
not have  an  at- 
tachment. 


Ifthecoftjtre  _ 

not  paid  .>n        j^   yfj^j  terms  of  paying  cofts  to  that  time ;  the  plaintiff  took 
'into^*ourt^^7  it  out,  and  taxed  his  cofts,  and  ferved  the  defendant's  attoriRfi 
piaintifrmuit     and  thcy  not  being  paid,  went  on  to  trial,  and  obtained ii«« 
ix&  for  7  A   18^.     l*he  defendant  infifted  that  he  (hould  faff 
no  cofts  for  his  fubfequent  proceedings,  fince  it  appeared  tbtk 
was  over  paid  :  but  the  court  held,  that  as  to  the  oaftsitv8 
to  be  confidered  as  if  no  motion  had  been  made,  the  defend- 
ant not  having  fulfilled  the  terms  of  her  own  rule,  in  whidi 
cafe  it  is  not  ufual  to  grant  an  atuchment  ;  but  die  pliindf 
goes  on,  it  being  only  a  conditional  rule.     They  fiud  the? 
would  make  him  allow  upon  the  execution  for  die  8  /•  he  fail 
taken  out  of  court,  and  ordered  him  thtp^Jiea  in  order  totn 
his  whole  cof^s. 


Where  replica- 
tion ought  to 
conclude  to  the 
country. 


Wilkins  verjiis  Brown. 

COVENANT  by  the  plaintiff  as  executrix  of  ^a&d* 
the  defendant  pleads,  that  there  was  another  execvior, 
who  proved  the  will,  adminiftred,  and  is  living  ;  wherefiKe  tt 
he  is  not  joined,  he  prays  the  bill  may  be  abated.  The  plain- 
tifF  replies,  that  the  other  executor  named  in  the  will  is  an  in- 
fant of  feven  years,  and  never  adminiftred,  and  concludes  wiA 
an  averment:  to  which  the  defendant  demurred  generally: 
and  on  argument  by  Serjeant  Be^ld  and  myfelf,  the  court  beU 
it  an  ill  replication  ;  the  plea  (they  faid)  contained  fuU  mit^ 
of  abatement,  if  it  was  true ;  and  the  plaintiff  ihould  tt^rcfiiKe 
have  joined  iflue  upon  it,  and  not  gone  over  to  a  matter  of  in- 
fancy, which  would  have  been  properly  under  confidcration 

upon 
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upon   the  ifllie :    a   probate   granted    to   one  under  feven* 

teen  is  not  therefore  void.     And  if  the  infant  really  was  not  i  Sid.  242. 

joined  in  the  probate,  the  plaintifF  fhould  have  fet  it  out  on  '  ^^'  ^^'* 

^er^  and  have  traverfed  the  never  adminiftring  as  executor. 

f^  I  Lev.  299.     I  BroumJ.  10 1.   and  Smithy.  Smith  in  Vel. 

wd  Sir  T.  Joneses  Riports.     The  judgment  was  to  abate  the 

bill. 

Lekeux  verfus  Nafli.     At  Guildhall. 

T  N  debt  for  rent  againft  the  defendant  as  affignee  of  a  term.  Fraud  canoot  bt 
I    he  pleaded  that  he  had  made  a  further  aflignment  to  one  ^"^'^"[^  ^?  *, 
Keed  before  the  time  for  which  the  rent  was  demanded.     To  uo"n  of  IiIm!!?* 
which  the  plaintifF  replied,  non  aJTignavit.     And  on  the  trial  it  /gMvit,  and  an 
appeared,  that  the  defendant  bemg  weary  of  the  aflignment  }fl^l^^ 
he  had  taken,  employed  a  perfon  to  find  him  one  who  would  to  a  begtv  i« 
take  it  ofF  his  hands  ^  and  Reed  a  poor  woman,  then  a  prifoner  not  frauduleau 
in  the  Fkitj  was  prevailed  on  to  accept  it ;  and  Najb  in  con-  ^^"^'  ^^ 
^deration  of  51.  (\^ich  it  appeared  he  lent  her  for  that  pur- 
pofe)  made  a  formal  aflignment.     The  defendant  infifling  that 
this  was  not  proper  evidence  on  non  ajfignavit^  but  that  the 

EluntifF  fhould   have  replied  perfraudem ;    the   Chief  Juftice 
eld,  it  could  not  be  gone  into  on  this  ifTue,  according  to  the 
cafe  in  Hob.  72,  166.     The  plaintiflF  became  nonfuit. 

And  now  a  new  a£lion  being  brought,  and  fraud  replied ; 
it  was  debated,  whether  this  was  to  be  confidered  as  fraudu- 
lent or  not ;  and  the  Chief  Juftice  dire£led  the  jury  to  find  for 
the  defendant.  He  fs^id  the  defendant  could  not  be  charged 
upon  the  privity  of  eftate,  which  was  deftroyed  as  againft  him 
by  the  )eg^  aflignment  to  Rted:  and  it  was  the  folly  of  the 
pudntiff  to  difcharge  the  original  leflee :  that  Reeds  being  a 
beggar  did  not  ^ter  the  cafe,  as  was  faid  in  Pitcher  v.  Tovey^ 
Sm.%1.  ^Mod.*j\.  He  grounded  his  opinion  chiefly  on 
two  modern  cafes  in  Chancery,  where  this  had  been  dctermin^- 
ed  to  be  no  fraud.  The  firft  was  *  VaUiant  v.  Dodimeady  *  2  Tr.  Atk. 
qLMaf  16  Geo.  2,  and  t  Huddle  v,  Hawkfiy^  4  February  1744,  546.  p»-3"- 
ppon  the  foot  that  an  affignee  ought  not  to  be  chargeable  any 
longer  than  he  occupies  the  premifles. 

This  being  merely  a  point  of  law,  the  Chief  Juftice  told  the 
jiuy^  they  muft  find  for  the  defendant :  which  they  were  very 
ynwilling  to  do,  and  therefore,  to  prevent  their  going  contrary 
fo  his  opinion^  I  fuflSsred  a  nonfuit. 

4*  It  appears  by  the  minutet  taken  of  thp  decree  in  tliit  caufe,  that  the  plain- 
tiflrs  biU  was  to  have  an  account  of  the  rent*  and  faciifa^lion  for  damageg ;  and 
to  have  the  aflignment  of  the  leafe  delivered  up  or  fet  afide,  which  the  court  dif. 
wMfy^i  but  iinthout  cofts ;  and  the  plaintiff  ordered  to  deliver  up  the  bond  iut  per- 
ibnaanco  of  covenants  in  the  leafe  to  the  defendant)  given  by  Kun  to  ^  third  per- 
ISni,  which  was  accordingly  done  in  courts 

Dotninus 
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Domtnus  Rex  verfus  Ccningfljjr  ct  al\ 

The  fcffioni  of  ^T^HE  accounts  of  the  ovcrfecrs  of  Watford  in  HertfrrifUn 
pirticuiar  liber-  J^  having  bccH  allowcd  by  two  jafticcs  of  the  peace,  an 
drt^r*twnof  *PP^al  was  lodged  at  the  county  fcffions,  which  the  juftices 
appeals  about  of  the  peace  there  refufed  to  proceed  upon,  being  of  opinion, 
*^«  5J^'*  *""*  ^^^  ^  ff^otfird  was  within  the  Irberty  of  St.  MarC%y  the  ap- 
S^oiit^^"'*'^    peal  ought  to  have  been  to  the  liberty  feffions.     UpoB  this  t 

mandamus  vn&  moved  for,  requiring  the  county  juftices  oftfce 
peace  to  proceed.  And  it  was  iniifted  on,  that  by  the  4,3  £&. 
f .  2*  all  appeals  muft  be  to  the  county  ieffions :  and  if  the 
liberty  could  have  jurifdiftion,  it  would  at  moft  be  only  a  con- 
current one,  and  the  appeal  might  be  to  either  at  the  elec- 
tron of  the  party.  But  upon  fhewing  caufe  the  rule  viras  £(• 
charged,  upon  an  affidavit  that  in  fa6l  the  juftices  of  the  peace 
of  the  liberty  do  a^  fuch  conftantly  appoint  the  overfeers,  and 
determine  about  them  at  their  fernons,  without  one  inftance 
to  the  contrary  \  which  the  .  court  faid,  was  to  be  confidend 
as  explanatory  of  the  general  words  in  the  43  EU^.  and  is  noir 
confirmed  by  the  17  Geo,  2.  c.  3S.  which  mentions  divifions 
and  franchiles  who  have  four  juftices,  and  here  are  manj 
more. 


Crefly  verfus  Webb  et  al*. 

Damages  aflTcflcd   TT^E  B  B  onlv  pleaded  to  Ifluc,  the  other  defendants  let  judg- 

efst  tho^'thc"de'-  .  ^^^^  go  ^y  ^cf^^'^-  And  it  came  on  at  Guildl^aU  to  tiy 
fendants  plead-  the  ifluc,  and  alfo  to  adcfs  the  damages  as  to  the  others.  On 
ing  to  ifTuc  are  xh^  tj.|al  ff^ebb  was  acquitted  :  and  a  doubt  arofc,  whether  the 
^^c^^o7,ixoS.  plaintiff  could  go  on:  but  the^Chief  Juftice  thought  he  migbt 

proceed,  and  he  did  fo. 


Domintf 
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Dominus  Rex  virfu$  the  Fraternity  of  Hoftmen  in  Newcafte 

upoaTyne. 

A    Mandamus  was  granted,  to  admit  a  perfon  into  this  com-  Where  books  of 
pany :  and  by  the  return  it  appeared  to  be  a  queftion,  *  ^°'?^"4P°^ 
whether  the  mafter  he  Arvf  d  had  been  admitted  to  his  freedom  S*i[n  di'^utti " 
in  the  corporation  tt  large  :  whereupon  he  moved  for  a  general  to  which  they 
rule  to  infped  the  books  of  the  corporation.     I  oppofed  this  •"  ^  partiei. 
on  behalf  of  the  corporation,  as  they  were  no  parties  to  the 
difpute :  and  cited  the  cafes  of  Gsbb  y.  Ok^ldj  (HiL  4  Geo.  i.) 
and  Shelling  y.  Farnur^  (anUj  646-)  Cmu  v.  Saundirs^  (ante^ 
1005.)  and  the  cafe   of  Dr.  Bridgenum^  (ante^  1203).     But  the 
court  (aid,  that  every  member  of  the  corporation  had,  as  fuch, 
a  right  to  look  into  die  books  for  any  matter  that  concerned 
himfelf,  though  it  was  in  a  difpute  with  others.     And  the  re- 
turn having  pointed  out  the  neceffity  of  infpe^ng  tbem  for  a 
particular  purpoi^  they  would  affift  him  with  a  nde ;  but  it 
Ibould  be  <:«i|fiQp4  to  the  book  wbennn  admiffions^  Jot  freemen 
9it  entered. 
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iS/r  William  Lcc,  Knt.  Chief  Jufiice. 

Martin  Wright,  Efqi 

Thomas  Denifon,  Efqi  ^Juftices. 

&>  Michael  Foftcr,  Knt. 

Sir  Dudley  Ryder,  Knt  Attorney  General. 
T!he  Hon.  William  Murray,  Solicitor  General. 


Wilkes  verjus  Broadbent. 

If  any  part  •ft    X^i^  RR  O  R  of  a  judgment  in  Cammum  Banca^  where  in  tret 
cuftom  as  laid      ri    pafs  the  defendant  juftified  under  a  cuftom,  that  when 

SiewhSc^i*l be     — '  ^^^   ^^^^  ^  *^   manor  of  Hakon^  or  his   tenants  <rf 

Totd.  ^^  collieries,  have  funk  pits  within  the  freehold  lands,  ibf 

Wiir.  Rep.       working  them,  they  have  ufed  time  out  of  mind  to  throw  the 

B.R.63.S.C,  earth,  ftone,  coals,  Crf^.  coming  therefrom  together  in  heaps 

on  the  land  near  fuch  pits,  fuchland  being  cuftomary  tenement 

and  parcel  of  the  manor,  there  to  remain  and*  continue ;  and 

to  lay  and  continue  wood  there  for  the  necellary  ufe  of  the  pits; 

and  to  take  and  carry  away  in  carts,  bfc,  part  of  the  coals  laid 

there,  and  to  burn  and  make  into  cinders  other  part  of  the  coals 

{p  laid  there,  at  his  and  their  free  wills  and  pleafures.     And 

iflue  being  joined  on  the  cuftom,  there  was  a  verdid  for  the 

defendant.     But  the  court  of  Common  Pleas  being  of  opinion, 

it  was  a  void  cuftom,  as  laid,  gave  judgment  for  the  plaintiiF 

upon  the  infufiicicncy  of  the  bar ;  and  a  trefpafs  being  thereby- 

acknowledged, 


Eafter  Term  i8  Geo.  2.  122$ 

acknowledged,  whereon  a  writ  of  inquiry  ifTued,  he  had  final 
judgment  for  his  damages  and  cofts. 

And  after  leveral  arguments  in  Banca  Regis  the  Chief  Jufti6e 
K J  ^  rcfolution  of  the  court  for  affirming  the  judgment. 


The  queftion  he  faid  was^  whether  this  was  a  reafonablc 
lex  kci ;  ¥^ich  they  held  it  not  to  be,  inafmuch  as  it  laid  a 
great  burden  upon  die  land  of  the  plaintiff,  without  any  con- 
fideration  appearing,  either  publick  or  private.  That  it  fa- 
voured of  an  arbitrary  power,  and  might  (as  laid)  put  it  in 
die  power  of  the  lord,  totally  to  deprive  the  tenant  of  the  be- 
nefit of  the  land,  there  being  no  reftri£tion  in  time,  and  the 
word  mar  was  too  vague  and  uncertain.  And  though  many 
cafies  were  cited  out  of  Davis  32.  b.  as  turning  the  plow  on 
another's  land,  coming  there  to  dry  nets^  ereAtng  light-houfes, 
blowing  up  houfes,  and  the  like }  yet  thofe  were  all  cafes  of 
neceffi^,  and  fingle  points  •,  whereas  here  it  confifts  of  great 
variety,  fome  of  which  are  not  neceflary,  particularly  that  of 
burning  cinders:  and  if  any  part  of  the  cuftom  be  bad,  it 
avoids  the  whole.  4  Co.  21*  2  .^V.  a.  3.  i  Rell.  Ar,  560. 
fL  I.  ax  Ed.  4.  8.  h.  Lift.  §  212.  Litt.  Rep.  233.  Het.  126. 
Huii.  xoi.  Palm.  212.  i  Leen.  11.  2  KaII.  Jbr.  266/  the 
cafe  of  claiming  a  warren  in  all  the  lands,  held  ill. 


Between  the  Pariflies  of  Sheepfliead  in  Leicefterihire  and  Mel- 
borne  in  Derbylhire. 

APerfon  was  certificated  from  Sheetjbead  to  Melborne^  and  Officiating  at 
ftayed  there  ten  years ;  during  which  time  the  Lady  £//-  ^'^'*^"**,^"'* 
uahith  Haftings  conveyed  lands  to  truftees  for  feveral  charities  ^«l[!!!'docinot 
out  of  the  profits,  and  [inter  alia)  the  fum  of  10/.  per  annum  to  s^  tfcttk- 
tbe  diarity-fchool  at  Mtlieme^  to  be  paid  to  the  vicar  there  for  ^I^Rgp.  B.R. 
die  time  being.    In  a  fpeciid  order  of  feffions  it  was  ftated,  S7.  s.  c. 
diat  the  certificate-man  officiated,  as   fchool-mafter  feveral  B"'*  ^^^  ^*^« 
jeart,  and  received  the  10/.  per  annum  from  the  vicar:  and  *^  ^*   ^' 
this  die  feffions  held  gained  him  a  fettlement  uiMelberne^  where 
diey  declare  he  had  a  freehold  eftate. 

Et  per  curiam^  The  order  muft  be  quafhed  :  for  it  does  not 
appear  how  he  came  into  this  employment,  and  the  legal  right 
to  receive  the  falary  is  in  the  vicar,  who  not  caring  to  officiate 
bimfelf,  has  therefore  paid  it  over  to  this  man  as  his  deputy  ; 
which  could  never  give  any  perfpn  a  fettlement,  much  lefs  to 
%  certificate^man. 


Wiahtman 
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was  given  againft  him  before  the  other  had  pleaded ;  fo  that 
there  was  a  poflibility  of  contradidtory  verdifts,  which  cannot 
be  here.  And  I  cited  i  Vent.  234.  24  Ed,  3.  34.  b.  24  Ed.  3. 
73.  a,  in  point. 

A  vcrdift  cannot  But  then  a  doiiht  arofe,  what  the  court  could  do,  the  ctr* 
terem-yvcdfrrm  fiorart  being  brought  before  judgment :  and  this  court  not  be- 
fore [Jgrneut^  ^"g  apprifed  of  the  circumftances  of  the  ofFenfe,  could  not  tell 
what  judgment  to  give  :  and  in  Cai-th,  6.  it  is  faid,  they  can- 
not give  judgment.  A  rule  therefore  was  made,  to  (hew  caafe 
why  the  certiorari  fliould  not  be  qua&ed,  fo  as  to  remit  it 
back  to  the  fcfTions^  which  was  afterwards  made  abfolute. 


Sargent  verfui  Reed. 

Prcfcriptlon  to  /TT^  R  E  S  P  A  S  S  for  taking  three  bufhels  of  barley ;  die  de- 
t3kc  three 'o«-         I      fcndant  rleads,  That  Richard  Daniel  being  feifed  in  fee 

Ihcls  out  of  f^.  n  ru'i_i_-  i  i 

c\  cry  (hip's  car-  O'  ^^c  HiLnor  or  renzance^  of  which  the  pier  or  key  was  parc£l| 
gT  of  barley  fcr  hc  and  ;ilj  thofe  whofe  cflate  he  had,  at  their  own  cofts  had 
wMr^'>  '  "^  »  u^ed  and  ought  to  repair  it,  and  had  of  right  taken  a  rcafon- 
91.  L.  c.  able  duty  called  Bujbclagc^  \yi%.)    three   /f^;/f^^^  bulhels  of 

barley  out  of  and  for  every  finfs  cargo  of  barley  brovght  upon  tie 
J  aid  key  to  be  exported  in  anyjbip\  and  tnat  he  by  bargain  and 
fale,  for  the  confideratiom  therein  mentioned,  fold  it  to  the  corpo- 
ration of  Penzance,  to  hold  to  them  and  their  fucceflbrs  in  fee 
farm  for  ever,  by  virtue  whereof  they  became  and  yet  are 
feifed  of  the  premiflcs  in  their  dcmefnc  as  of  fee :  then  hc  (hews 
that  the  plaintiff  brought  upon  tiie  key  a  cargo  of  barley,  con- 
fiding of  1200  IViiJchc/ier  buftels,  out  of  which  hc  as  fcnrant 
of  the  corporation,  and  by  their  command,  took  the  three  bn- 
Ihels  as  by  law  he  might.  The  plaintiff  by  this  replication  de- 
nies the  prefcription  ;  and  ifl'ue  being  joined,  it  went  down  t& 
trial,   and  there  was  a  verdidl  for  the  defendant. 

It  was  now  moved  in  arreft  of  judgment,  that  the  prcfcrip- 
x\oi\  was  unreafonable  and  uncertain,  the  word  cargo  being 
too  general ;  and  three  bufhels  out  of  a  fm.all  parcel,  asuvdi 
as  a  large  one,  not  being  a  reafonable  proportion.  And  %  Lev* 
g6.  Raytn.  233.  wej'e  cited. 

To  this  it  was  anfwered,  and  refolvcd  by  the  court,  thattta 
word  car^o  as  referred  to  a  (hip,  was  very  intelligible,  and  imift 
mean  the  whole  loading.  It  may  as  well  be  faid  that  the  word 
jhip  is  uncertain,  one  being  much  bigger  than  another;  and 
tiicre  are  many  cafes  where  words  as  general  have  been  allowed, 

4  iWy. 
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Sir    Watkin    Williams    Wynne,  Baronet,     verfus  William 

Middleton,  iLiquirc. 

THIS    was  an  aftion  on  the   ftatute  7  £?*  8  W.  3.   r.  7.  Amendment, 
againft  the  defendant  as  (hcriS  o(  DcfiUghfiihr  for  a  falfe 
return  on  an  eledlion  for  a  knij];ht  of  the  fliiic,  in  which  the 
plaintiff  recovered  his  double  damages  and  cofts :   of  which 
judgment  error  ^'as  brought.     And  now  the  plaintilT  n^iovcd  to 
amend,  by  adding  a  continuance,  and  a  miferlcordin  \    the  want 
whereof  It  was  apprehended  would  not  be  aided,  if  this  was  deem- 
ed a  penal  ftatute.     It  was  for  that  rcafon  oppofcd,  actions 
upon  penal  ftatutes  being  excepted  out  of  the  ftatutcs  of  jeofails. 
Sedper  curiam^  There  is  nothing  excepted  out  of  the  ftatute 
8  Hen,  6.  r.  12*   (which  is  properly  a  ftatute  of  amenunuiu,) 
but  appeals  and  indivStmcnts  of  trcafon  and  felony.     And  in 
a  cafe  of   this  fort,  Trhi,  i  6V5.   i.    /;/   Bauco  Rrisy   PI  cliips  Antf,  i^e. 
V.  S/Kith  amendments  were  made :  the  plaintift'  therefore  is  at 
liberty  to  aflign  errors  de  novo. 


Dominus  Rex  verfus  Elizabeth  Nicolls. 

SH  E  was  indifted  at  Hicks* s  Hallj  for  confpiring  with  Ed^  Or.r  confplrator 
ward  Bygrave^  unjuftly  to  charge  fVilliam  Frdnklatid  with  ^^^l^/^r  ihTJthw 
a  robbery,  and  for  that  purpofe  going  before  a  juftice  of  peace,  i^  dcla. 
ivhcrc  Bygrave  fwore  it   upon  him ;  Nic§lls  only  came  in  and 
pleaded  Not  guilty.     And  the  jury  found  that  ftie  was  guilty, 
but  that  Bygrave  died  before  the  indictment  was  preferred.     He- 
fere  any  judgment  was  given  at  the  fellions,  flie  brought  a 
certiorariy  and  the  caufe  was  fet  down  to  be  argued. 

The  firft  thing  determined  was,  that  this  being  in  the  nature 
of  a  fpcciai  verdict,  there  was  no  occafion  for  the  defoaJant's 
appearing  in  court  upon  the  argument :  for  ihe  is  not  confi- 
&red  as  convidted,  till  after  the  court  have  determined  upon 
the  verdi£t.  And  it  was  therefore  not  within  the  reafon  of  the  Ante,  ^44^ 
cafe  of  moving  for  a  new  trial,  or  in  arrcit  of  jud^;!ricn'i ;  9*''^- 
vhcrc  there  being  a  general  Vtrdi(!:t,  it  created  inch  a  prcilnr.p- 
tion  of  guilt,  that  the  party  cannot  move,  witliout  being  prc- 
^t  in  court. 

It  then  came  on  upon  the  merits ;  when  exception  was 
in,  that  one  alone  cannot  be  guilty  of  a  confpiracy,  and 
Nereis  but  one  conv  iJled :  but  the  court  over-niltd  this,  on 
'Jle  authority  of  A7/i//«7y7t^'s  cafe,   [ante^  193)   wl'-vTc  juJ^mciit 

Vol.  II.  4  K  v.'^\ 
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and  Dominus  lUx  v.    £///>,    {anUy    1104.)   and  the  cafe  of 
The  King  v.  IVhiting  in  Salk.  283. 

The  Chief  Juftlcc  declared,  he  was  for  hearing  the  evidence 
of  Jyharram^  uecaufe  as  no  bill  of  exceptions  would  lie,  the 
prolecutor  would  oihcrwife  be  without  remedy,  whereas  the 
defendant  if  convidled  might  move  for  a  new  trial :  but  he  faid 
he  would  give  no  opinion  at  prefent,  further  than  obferving, 
that  in  NuntvC%  cafe  the  fult  in  the  txc;hequer  was  then  de- 
pending, whereas  the  fuit  here  in  Equity  feemcd  to  be  at  in 
end. 

One witneft  only  Whereupon  Wharram  was  examined,  and  contradided  the 
conv^ft  a  m"^  of  d^^^ndant  in  all  the  parts  of  his  examination ;  but  being  only  1 
perjury.  See  Angle  witnefs  on  the  point  of  the  perjury,  I  infifted,  there  was 
10  Mod,  194,  no  occafion  to  go  into  our  defence.  And  the  Chief  Juflicc 
''^'  being  of  that  opinion^  the  defendant  wa$  acquitted* 
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rV  William  Lee,  Jf «/.   C^/S/-  Jujlice.  i';. '  '^'''-  ^^• 

fartin  Wright,  E/q-, 

homas  Denifon,  E/q;  ^'J^fi^^^s. 

r  Michael  Fofter,  Knt. 

r  Dudley  Ryder,    Knt.  Attorney  General. 

^e  Hon.  William  Murray,  Solicitor  General. 


Dominus  ReK  verfus  Bambridge. 

Woman  exhibited  articles  of  the  peace,  ftiling  herfelf  How  *to  take 
the  wife  of  the  defendant,  fetting  out  a6h  of  cruelty,  ^"urity  of  the 
^   and  the  pendency  of  a  fuit  in  the  eccleftaftlcal  court  for  m*n-Ugei$  dii- 
tion  of  conjugal  rights.     I'he  defendant  coming  to  put  put«^« 
1,  infifted  the  recognizance  fhould  not  be  taken  fo  as  to 
any  admiffion  of  the  marriage.     And  the  court  ordered 
lid  run  thus,  "  To  keep  the  peace  towards  our  Sovereign 
rd  the  King,  and  all  his  liege  people,  and  particularly  to- 
'ds  Hannah  Penn^  who  hath  exhibited  articles  of  the  peace 
inft  him  the  faid  James  Bambridge^  by  the  name  of  Han^ 

Bambridge  wife  of  him  the  faid  Janusj  and  that  he  (hall 

depart  the  court  without  leave,  GrV." 


4  K  3  Walker 
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Walker  verjus  Robinfon. 
Certificate  on      J  N   tTcfpafs  for  an  aflault  and  taking  a  rope,  the  jury  gave 

cofts. 


43  Eiiz.  againft    J[    jg^,  damages.     And  Mr.  Juftice  Burnet^  who  tried  the 


wiiV.Rcp.B.R.  caufe,  certified  his  approbation  of  the  verdidl,  according  to 
93.  s.  c.  43  £//z.  f.  6.  in  order  to  prevent  cofts.     The  plaintiff  however 

moved  (as  it  was  a  new  cafe)  for  cofts //<r  incremento^  pretending 
here  was  an  afportation  j  which  on  22  &^  23  Car.  2.  f.  9.  has 
been  always  held  to  carry  cofts.  But  the  court  in  this  cafcrc- 
fufed  it :  for  the  43  £//z.  takes  in  all  but  a  few  excepted  cafes; 
of  which  this  is  not  one.  And  though  it  has  not  been  ufual  to 
grant  a  certificate  on  this  aft,  yet  wc  have  often  known  it 
threatened.  And  in  the  cafe  of  IVhite  v.  Smith  in  C.  B.  PM. 
17  Geo.  2.  Chief  Juftice  JVilles^  in  an  a£Hon  for  taking  nnd 
on  HguhJIoW' Heathy  did  certify,  and  prevented  cofts. 


Between  the  Parilhcs  of  Saint  Peter  m  Sandwich  and  •  Goda- 

fton  in  Kent. 

Scnant  going        A    Servant  was  hired  for  a  year,  during  which  he,  with  his 

to  fca  with  his  £^^  matter's  leave,  went  to  fea  upon  the  herring  fifhery,  but 

r^v^and  find-  ^^^^^  another  to  do  his  work  in  the  mean  time :  he  returned  at 

ing  another  to  the  end  of  three  weeks  after  the  expiration  of  hi^  Tear,  fct- 

do  his  work,  is  tied  with  his  matter,   and  received  his  whole  year's  waees, 

fettled.  ^  ^ 

a  Bur.  Rep.  '  This  the  fcffioni  held  was  not  a  fervice  for  a  year  ;  but  the 
592.  946.  court,  on  the  authority  of  the  cafe  of  IJlip  {aute^  423.)  and  Beccla 

c^!d2/orc!  V.  Lcojicfy  {mite^  1 207.)  held  it  a  lettlement ;  faying  he  was 
Bur.  s.tti.  Caf.  to  be  confidcred  all  the  while  as  in  the  fervice  of  his  mailer, 
151.  pi.  >5.       2j^j  ^i^p  perfon  he  found  to  do  hfs  work  was  his  fervant,  and 

not  the  matter's  :  wherefore  the  order  was  quafhed. 


The  Weavers  Company,  qui  tarn,  vtrfus  Forreft. 

May  declare  A    Bill  of  AfiddUfex  was,  to  anfwer  to  the  weavers  compt- 

q,n  tarn  thi»]  jfx.  ^^Y  •  ^"^^  ^^^  declaration  was  in  the  name  of  the  com* 

not  fo?"  ^  *  P^"y>  ^^^  ^^f^  f^^  thcmfelvcs  and  the  poor  of  a  parifh  iriiere 

Sec  Barnes  495.  thc  ofienfc  was  committed  :  it  was  moved  therefore  to  ftajthe 

3  wiif.  141.  proceedinffs,  hecaufc  the  declaration  differed  from  the  oroceis: 

4  Bur.  2417.  J  ,  ^tii'        •    y^     *  t     '  ft  .*.*.« 

»  Black.  Rep.  hut  the  court  held  it  right,  it  not  heing  ufual  to  iiifert  m  Ae 

722.  Rich.  bill  of  Middlefex  on  what  ^count  or  in  what  right  die  party 

I'voi's^^Q.  ^"^'**'  as  in  the  cafe  of  executors  and  adminiftrators,  the  cafe  a 

n.  Canning  *  an  afiignce  of  a  bail-bond,  and  the  like,  where  the  procefi  is 

againft  D»vii.  only  od  refpondcndiun  to  //.  B. 

*•  *"•  Thca 
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Then  exception  was  taken  to  the  notice  at  the  bottom  of  ^ngltjh  notice 
the  proccfs,  which   was  only  to  appear  at  the  return  thereot,  not'cxifrcI'sThc 
being  the   14th   of  y«;7r,*  without  faying  this  inftant,  or  ex-  year. 
preifing  the  year  of  our  Lord,  or  of  the  King :  but  the  court 
iaid,  it  muft  be  underftood  the  next  14th  ofjune^  and  held  it 
right. 


Between  the  Pariflics  of  Maidftone  and  *  Hedcome  in  Kent.  *  Should  b« 

Ilsadcorn. 
Bur.  Sccd.Caf. 

TkJfAID&TONE  certified  Richard  Burden  and  f  Mary  his  »53-  P*-  86. 
•^'^  wife,  who  came  therewith  into  Hedcome^  and  had  four  Certificate  con- 
children.     And  upon  his  becoming  aftually  chargeable,  they  '^a^fi^tiat^^ivcj 
were  all  fent  back  to  Maldjhne  by  an  order  of  two  juftices  of  it. 

the  peace.  aScff.Caf.  391. 

pl.  206. 

Upon  appeal  to  the  feffions,  it  was  ftated,  that  the  man  in  maiden  name 
1 7 15,  lawfully  intermarried  with  Mary  Lee^  who  then  appear-  was  Brow^alL 
cd  in  court,  and  by  whom  he  had  feveral  children,  who  were  ^^'  ^\%^^^^ 
all  maintained  at  Maidjlone^  as  the  wife  and  children.     That 
in  1730,  he   (in   faft)  married   Mary  Bromhall^  who  was  the 
woman  that  removed  with  him  to  Hedcomcy  and   is  the  fame 
that  was  now  fent  back  to  Maidftone  \  but  the  fefTions  con- 
fidering  they  were  both  called  Mary^  and  that  Maidftcm  acSu- 
ally  maintains  Mary  the  real  wife,  and  all  her  children  ;  were 
of  opinion,  the  others  were  not  to  be  fent  back  to  Maidftone ; 
and  therefore  confirmed  the  order  of  the  two  juftices  as  to  the 
man,  and  quafhed  it  as  to  the  woman  and  the  children  of  the 
fecond  marriage. 

And  now  on  debate  in  B.  R.  it  was  held,  that  the  two  juf- 
tices of  the  peace  had  done  right  in  fending  them  all  back  to 
Miaidft^ney  for  the  certificate  is  conclufive  to  Maidftone :  and 
upon  the  faft  ftated,  it  does  fufficiently  appear,  what  Mary  it 
was  that  was  meant  by  the  certificate :  and  that  this  cafe  did 
not  diiter  from  that  of  New  JVindfor  and  IFhite  fpalthamy 
{antey  186.)  nor  did  it  alter  the  cafe,  that  Maidftone  had  the 
real  wife  and  children  to  maintain  alfo :  they  therefore  con- 
firmed the  order  of  fefCons  as  to  the  man,  qualhed  it  as  to  the 
reft,  and  confirmed  the  order  of  the  two  juftices  of  the  peace 
in  t9to. 

Turner  verfus  Schombcrg. 

THE  defendant  gave  his  note  for  36/.  He  was  afterwards  Where  common 
difcharged  on  the   infolvent  debtors  aft  t  :  afterwards  V*V.  ,.,9 

ii''/fi  Ti  \        y   Z  '      Ante,  1218. 

meeting  the  plaintift,  he  promiled  to  pay  the  debt  at  two  gui-  j  16  Geo.  2. 
neas  Ur  month,  and  paid  twelve  guineas  accordingly. .  And  ^  ly*  f-  i^- 

4K4  being -r«b!'i. 

•  c.  9. 
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s. e z liur.  Rep.  being  now  TucJ  for    the  reft,    the  court  difchargeJ    him  on 
^^  '•  common  bail,  laying  it  was  no  new  confidcration,  but  the  old 

debt. 

Webb  v^rfus  Holt. 

PiMOkc  as  to    'T^  HE  defendant  pleading  a  (ham  plea;  the  plaintiff  ob- 
HandbW'  ""^^      ^      tained  the  common  rule,  that  <he  defendant  fhould  pL-ad 

peremptorily  en  the  morrow,  and  that  fuch  plea  fhall  not  be 
waived ;  and  fcrved  it  on  the  defendant's  attorney,  who  tak- 
ing; no  notice  of  it,  the  plaintiff  after  the  day  was  out  figncd 
judgment:  which  the  court  on  the  matter's  report  held  to  be 
irregular,  the  firft  pica  ftanding,  if  the  defendant  did  not  lay 
hold  of  the  opportunity  given  him  of  altering  it,  whereby  Xix 
plaintiff  has  the  benefit  of  his  mocion. 


Dominus  Rex  verfus  Hendricks. 
B,R,^\\  not    •pjY  12  jfiin.  f.  16.   the  treble  value  is  recoverable  on  an 


?\t  ^ !!*-V,?^^-u     IT'-   ufurious  contract,  one  moiety  to  the  crown,  and  the  other 

ai  i   the  fuit  is   to  him  that  will   lac    for  the  fame.      By   31  Elt%,  c.  5.  §5. 

ujica   t.>  -the     fj^^   ciinmon  informer  is  limited  to  a  year  after  the  off«:nie 

commiitcd,  and   if  no  fuch  fuit  is  brought  within    the  year, 

tlicii  the  crown  may  fue  at  any  time  within  two  years  after  the 

end  of  the  firft  year. 

In  tliis  cafe  the  year  v/as  expired  ;  but  within  tlie  other  two 
years,  I  moved  upon  proper  affidavits,  for  an  information,  and 
obtained  a  rule  to  fhcw  caufe  :  but  the  court  afterwards  dif- 
chargrd  it,  being  of  opinion,  that  it  was  a  matter  left  to  Ac 
difcretion  of  the  crown,  which  the  court  had  not  power  to  cx- 
ercife  :  and  there  never  was  an  inftance,  where  for  a  penalty 
vcftcd  in  the  crown  only,  this  court  ever  granted  an  informa- 
tion 5  but  they  are  always  filed  by  the  Attorney  Geiicral,  who 
is  the  proper  officer  in  thofe  cafes. 

Mnrfli  et  al',  affignees  of  May  a  bankrupt,  verfus  Chambers. 

NotrinJorfedto  TN  njp{7fipfit  the  defendant  was  proved  to  be  indebted  to  the 
a  debror  or  a  JL  bankrupt  in  2Cy8/.  By  a  fct-off,  and  bringing  money  into 
b^nk.upi  attcr    ^ourt,  this  whole  demand  would  be  difcharffed,  if  the  dcfcnd- 

tnc  un-cruptcy  ....  in  i  ,  /-iii 

c..-n..)tbcicto.*f.  ant  was  intitlcd  to  be  allowed  127/.  upon  a  note  of  the  bank- 
Tri.  at  Ni.  Pri.  rupt's,  wliich  lic  claimed  as  indorfcc,  the  cale  as  to  which 
'^*  was  thus : 

One  Scott  who  was  poffeffed  of  this  note  at  the  time  of  the 
b;mkruptcy,  applied  to  the  defendant,  who  he  knew  owed  more 
money  to  the  bankrupt's  eftatc,  defiring  him  to  take  the  note 

and 
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and  claim  a  credit  for  it,  on  fettling  with  the  afllgnees,  ac- 
cording to  5  GiO.  2.  c,  30.  The  defendant  fcruplcd  it,  and 
the  bankrupt  would  not  confent ;  but  at  laft  the  defendant  ven- 
tured, upon  Scott's  indorfement  (who  he  laid  was  a  good  man) 
to  pay  the  127/.  and  upon  notice  to  fct-off,  produced  the 
note.  I  oppofcd  its  being  allowed,  it  appearing  10  be  an  in- 
dorfement a/ur  the  bankruptcy,  whereas  the  words  of  tlie  zA 
a:e  mulual  debts  hefsre  ;  and  as  it  was  an  unjuft  attempt  in 
Scccty  to  get  aoj.-m  the  pound.  But  the  Chief  Juftice  con- 
fiderii^g  it  mi^^ht  be  dangerous  to  inquire  into  the  precife  time 
ok'  inJorflng  neg'^tiable  notes,  directed  the  jury  to  allow  it ; 
which  with  much  difiiculty,  and  merely  in  deference  to  his  opi- 
nion, they  did.  But  upon  motion  fur  a  new  trial  the  verdiA 
was  fet  afide,  with  the  concurrence  of  the  Chief  Juftice,  the 
words  of  the  acl  being  as  before  fiated,  and  the  defendant  hav-  >  ^-  Will.  Rep. 
ing  no  right  to  ft<<nd  in  a  better  condition  than  Scott,  who  ^  ^' 
could  only  come  in  for  a  dividend  :  befide«,  it  would  be  of  ill 
confequence  in  trade,  if  debtors  to  the  bankrupt's  cftate  (hould 
be  allowed  to  buy  up  debts,  in  order  to  fet  them  off  in  this 
manner.  I'hcy  gave  no  opinion  how  it  would  be,  if  the 
nature  of  the  tranfaclion  and  the  time  of  the  adtual  indorfe- 
ment did  not  appear. 


Dominus  Rex  verfus  Sir  Henry  Penrice. 

IkA'ANDAMlJSy  fuggefting  that  Matthew  Hubbard  was  in  Return  is  good, 
-*'^  Eajhr  week  chofen  churchwarden  of  Hejloity  and  com-  j( 'U'"'^''''J[I|^ 
manding  the  defendant  to  fwear  him  in,  or  {hew  cauie  to  the  vvrit.  "°"  ^ 
contrary.     To  this  he  returned,  that  Hubbard  was  not  ele6led 
in  Eajfer  week,  and  that  upon  his  offering  to  fwear  him  in, 
Hubbard  refufed  to  accept  the  office. 

To  this  I  excepted,  for  that  the  return  had  confined  it  to 
a  particular  time,  and  was  in  the  nature  of  a  negative  preg- 
naht,  for  he  might  be  chofen  at  fome  other  time  ;  and  returns 
(which  are  not  traverfable)  muft  be  certain  to  every  intent. 
Salk,  432.  And  Hubbard's  refufal  could  be  no  rcafon,  for  he 
might  change  his  mind,  and  the  parifh  had  an  intereft  in 
making  him  ferve  the  office.  And  the  court  held  the  latter 
part  of  the  return  infignificant ;  but  as  to  the  firft  exception, 
they  held  it  good,  as  it  purfued  the  fuggcftion  of  die  writ : 
and  therefore  allowed  the  return. 


Sparrow 
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Sparrow  verfus  Caruthcrs. 

Srtwlc?  h^*"'  np  HE  defendant  infured  goods  to  London^  and  until  the  fame 
takcnThcmfrom  X  Jhould  be  frfely  landid  there.  The  (hip  arrived  in  the  port 
the  fliip  into  a  of  London^  and  the  owner  of  the  goods  fent  his  lighter,  and 
char"  on  ^e  ^^^^i^^^  ^^^  goods  out  of  the  fliip :  but  before  they,  reached 
infurer.  land,  an  accident  happened  whereby  the  godds  were  damaged ; 

for  \i4iich  this  adion  was  brought  againft  the  infurer.  For 
the  defendant  it  was  indfted  upon,  that  the  accident  happen- 
ing after  the  owner  had  taken  the  goods  into  his  pofieffion,  it 
was  a  lofs  after  the  infurance  was  ended.  To  which  I  an- 
fwered,  that  if  this  had  been  an  action  againft  the  mafter  or 
Ante,  690.        owners  of  the  fliip,  that  would  have  been  a  good  anfwer ;  for 

they  were  certainly  difcharged ;  bift  in  this  adtion  it  could  be 
no  anfwer ;  for  during  all  the  voyage  it  might  as  well  be  laid 
the  goods  were  in  the  poflefTion  of  the  afllired,  who  took  the 
fliip  to  freight,  and  whofc  fervant  the  mafter  was  to  this  pur- 
pofe,  as  much  as  the  lighterman :  and  thefe  words  are  put 
into  policies,  to  guard  againft  all  forts  of  lodes,  till  there  is 
an  aAual  landing  \  becaufe  in  the  cafe  of  fliips  of  great  burthen, 
that  are  forced  to  lie  off;  there  may  be  a  carriage  for  manj 
miles  in  boats  or  lighters,  and  it  was  in  the  courfe  of  trade 
for  the  owner  of  the  goods  to  fend  his  lighter.  But  the  Chief 
Juftice  held,  the  infurer  was  difcharged.  He  faid  it  would 
have  been  otherwife,  had  the  goods  been  fent  by  the  fliip's  boat, 
which  is  confidered  as  part  of  the  fliip  and  voyage.  And  the 
jury  ^which  was  of  merchants)  exprefling,  they  thought  it 
turned  upon  that  diftin£):ion,  brought  in  a  verdi^  as  to  diis 
point  againft  the  plaintiff. 


Michaelmas 
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Sir  William  Lee,  Knt.  Cbie/yujlice. 

Sir  Martin  Wright,  Knt. 

Sir  Thomas  Denifon,  Knf.         VJ^J^^^^^^ 

Sir  Michael  Foftcr,  Knt. 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
Tie  Hon.  William  Murray,  Solicitor  General. 


Finch  et  ux'  verfus  Duddin  et  ux'. 

IN  an  adion  for  a  battery  of  the  plaintiff's  wife  by  the  BarontndFcme. 
defendant's  wife,  there  was  judgment  for  the  plaintifis,  Lamgiiaffe  «1  ** 
and  the  wife  of  the  defendant  was  only  taken  in  execu-  Raine  et  vt%\ 
tion.  She  moved  to  be  difcharged,  but  upon  affidavits  of  en-  ^jj'^^^.jf'"' 
deavours  to  take  the  hun>and,  and  it  not  appearing  diere  was  seeit  inWilf. 
any  defign  to  fcreen  him,  the  court  refufed  it,  on  the  audio-  Rep.  B.R.  149- 
-ity  of  Pittv.  Meller  et  ux\  antiy  1167. 


Henbury  verfus  Rofe. 

ON  the  back  of  the  iffue  was  wrote.  Take  miice  of  trial  at  P«^c«' 
the  next  ajfizes.     And  though   there  was    no   date,  or 
county,  or  attorney's  name  mentioned  ;  yet  being  on  the  back 
of  the  ifliie,  the  .court  held  it  good  3  but  that  it  would  not  be 
fo  upon  a  feparate  paper. 


Mattifon 
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Mattifon  qui  tarn  verfus  AUanfon. 

•130.1.  €.19.  A  N  a<Elion  was  brought  upon  the  *  late  ftatute  againtf 
New  trial,  JX^  horfe-racing  for  the  penalty  5  and  the  jury  found  a  vcr- 
rranubk!'         dift  for  tlic  defendant,  contrary  to  plain  evidence  j  and  the 

court  denied  a  new  trial,  there  being  no  proof  of  any  mifbe- 
haviour  in  the  defendant,  or  tampering  with  the  jury.  And 
this  was  within  the  reafon  of  cafes  in  the  Exchequer^  where 
verdidts  for  defendants  are  never  fet  afide  for  penalties  in 
L.  Raym.  63.  the  Cafe  of  duties  ;  and  this  is  excepted  out  of  the  ftatute 
a  Kcb.  a26.       ^f  jeofails,  as  much  as  indidments. 

Cary  verfus  Holt. 

In  trcfpafs  the  'T^HE  plaintiff  declared  in  trefpafs  upon  his  pofleffion; 
plaintiff  need  J^  the  defendant  makes  title,  and  gives  colour  to  the  plain- 
oniy  faifify  the  ^\ff  ^j^g  plaintiff  replies,  de  htjuria  fua  propria^  and  traverfes 
Fortcfc.  Rep.  ^"C  title  let  out  by  the  defendant :  and  upon  demurrer,  and  on 
37^-  the  authority  of  CicJUh  v.  lViLi:amiy  P.  5  Geo.  i.  the  court  held 

this  a  good  replication  ;  for  it  lays  the  defendant's  title  out  of 
the  cafe,  and  then  it  Hands  upon  the  plaintifTs  pofieffion,  which 
is  enough  againft  a  wrong  doer ;  and  the  plaintiff  need  not 
reply  a  title.     Judgment  pro  quer\ 


The  Mayor,  &c.  of  Northampton  verfus  Thomas  Ward. 

ErcfUng  a  ftall  ^HT^HE  plaintiffs  declare  for  a  trcfpafs  committed  by  the  de- 

in  a  market  is  J[      fendant  in  breaicing  and  entering  their  clofe  called  the 

right,  an^rref-  Butcher  RoWy  and  eroding  a  ftall  there.     The  defendant  plead- 

pais  is  the  pro-  cd  fcveral  pleas,  which  went  to  iflbe,  and  were  found  againft 

^VoTn^^^  *^^  *^""*  ^"^  ^*^  ^^^^^  P^^^  ^^^'  ^^^^  ^^^^^  '^  ^  publick  market 
Wilf.  Rep.  B.R.  ^^1^  cvcry  Saturday  in  the  locus  in  quo  for  felling  of  butchers 
'07«  meat ;  wherefore  he  entred  the  market  with  his  meat,  in  or- 

der to  fell  it,  and  for  that  purpofc  ereded  a  ftall  in  the  open 
market,  for  the  neceffaiy  expofing  his  meat  to  fale,  and  laid 
his  meat  upon  the  ftall,  prout  ei  bene  licuiiy  quae  eji  eadem^  feTf. 
The  plaintiffs  replied,  that  they  were  fcifed  in  fee  of  the  dofc 
and  market,  and  that  the  defendant  without  their  licence,  and 
of  his  own  wrong,  entred  and  fet  up  the  ftall.  l^o  this  there 
was  a  frivolous  rejoinder,  and  a  demurrer. 

It  was  threes  times  argued  at  the  bar,  and  infifted  on  for  the 

defendant,  that  he  had  not  only  a  right  to  come  into  the  mar- 

2  Let, 
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market,  but  alfo  to  ere£l  a  ftall  there;  and  that  if  he  had  not, 
^et  trefpafs  was  not  the  proper  remedy. 

And  now  Lee  C.  J.  delivered  the  refolution  of  the  court. 

As  to  the  firft  point,  they  were  all  of  opinion,  that  though 
every  perfon  has  of  common  right  a  liberty  of  coming  into  a 
publick  market  for  the  purpofe  of  buying  and  felling;  yt't  he 
has  not  of  common  right  a  liberty  of  placing  a  ftall  there,  but 
he  muft  acquire  that  by  a  compenfation,  which  is  called  ftall- 
age ;  and  in  Blunfs  Law  DUHonaryy  AlittJheu*Sy  Boyer  verbo 
Eftattage^  and  Speiman^s  Gbjfaryj  is  dehned  to  be  a  fatis6ai(^ion 
to  the  owner  of  the  foil,  for  the  liberty  of  placing  a  ftall  upon 
it,  and  if  in  the  ere<%ng  one  the  foil  is  broke,  it  is  c^tipiccage. 
And  this  of  ftallage  is  fo  Axed  to  the  owner  of  the  foil,  that  in 
Mo.  474.  it  is  held  to  defcend  to  the  Borough  Englijb  heir,  though 
the  right  to  hold  the  market  goes  to  the  eldeft  fon.  It  is  not 
properly  a  toll,  which  can  only  be  due  by  grai.t  or  prefcription ; 
whereas  ftallage  is  demandable  in  tlie  cafe  of  a  new  eredcd 
market ;  and  the  foil  is  no  farther  confidered  as  dedicated  to 
the  publick,  than  the  common  ri^t  of  entry  goes.  2  In/i.  220« 
X  LiL  Raym,  149. 

As  to  the  fecond  point,  they  were  all  of  opinion,  that  an  action 
of  trefpafs  was  the  proper  remedy  for  the  owner  of  the  foil, 
againft  one  who  wrongfully  places  a  ftall  there  :  and  he  could 
have  no  other  remedy;  he  could  not  di&rzin  damage  feajanty  or 
if  he  could,  it  would  not  follow  that  trefpafs  does  not  lie.  He 
cannot  bring  debt  or  ajfumpfit^  for  there  is  no  certain  duty,  or  . 
implied  contra£t.  Spelman  fays,  xhcjiallagiator  muft  faure  re- 
iem^ionem  cum  praepofito  burgi^  fecwidum  quod  cum  eo  convenire 
foteriU 

In  all  cafes  of  exceeding  the  authority  given  by  law,  the 
party  is  a  trefpaffer.  6  Carpenter*!  cafe,  S  Co.  2  Roll.  Abr. 
561*  G.  I.  And  this  is  not  fo  properly  a  nonfeazance,  as  a 
misfeazan^e.  1  hough  a  man  has  a  right  to  go  into  a  churcii, 
yet  be  has  no  right  to  ered  a  pew  there,  witliout  the  direction 
of  the  ordinary. 

They  held  therefore,  that  the  plaintiffs  had  a  right  to  a  fatis- 
fd^txoTi  as  owners  of  the  foil,  and  that  they  had  purfued  cne 
proper  remedy :  wherefore  judgment  was  given  for  the  plain- 
tiffs. 


Between 
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Between   the   Parifhes  of  Crofcombe   atid  St.   Cuthbert   ia 

WcUs. 

Servant  remov-  yi  Servant  was  hired  for  and  ferved  a  year  in  Crofccmhc*  He 
ter  in  ^the  fecund  xJL  Continued  toferve  on  there  without  any  new  agrc-  jt 
year  gains  afet-  for  a  quarter  of  a  year,  when  the  mafter  removed  inr:*  ..  .Ic 
tiement  though  i,j  j^^  Qithbirt'Sj  where  the  fcrvant  continued  with  '  •  tor 
new*hTring.  ^^^  a  year,  and  then  married.  The  queftion  was,  \  t::^ 
Bur.  Setti.  Caf.  this  was  a  icttlement  in  St,  Cathbert's  within  the  reafon  oi  jofe 
256.  pi.  87.      ^^f^g  ^2^(  }^gY^  )^^]^  ^^  fettlement  to  be  gained  where  the  laft 

forty  days  fervice  was  ?  And  the  court  held  it  a  fettlement  tbcre^ 
for  it  is  ftill  a  continuing  in  the  fame  fervice  within  the  mean- 
ing of  8  CsT  9  ^.  3.  c.  30.  though  there  is  no  new  agreement 
And  upon  the  whole  there  has  been  between  this  mafter  and 
fervant  a  hiring  and  fervice  for  above  a  year.     Jatiy  1164- 


Dominus  Rex  vcrfas  Baker. 

Conviaion  good  |  N  a  conviftion  for  keeping  a  lottery-office  contrary  to  the 
where  only  laid  J|^  j^te  ftatutc,  it  was  ftatcd,  that  Jones  gave  information  be- 
wiV  read  to^thc  ^^^^  two  juftlccs  ;  and  Marthidale  a  credible  witnefe  proved  ihc 
party.  faci  *.  whcrcupon  due  fummons  ifiued,  and  the  defendant  ap- 

peared \  and  the  information  aforcfaid,  and  the  faid  evidence 
thereupon  given,  being  now  here  read  ::rtto  and  fulij  imierfimi 
by  the /aid  Francis  Baker,  he  is  afked  v/hat  h^  has  to  fay. 

I  objcfted,  that  it  fhould  appear,  the  evidence  "was  given 

in  the  hearing  of  the  defendant :  whereas  it   was  only  rW; 

whereby  the  defendant  lofes  the  benefit  of  a  crofs  examination. 

But  the  court  held  it  well  enough  :  for  all  is  a  hiilory  in  the 

prefent  tcnfc,  and  fuppofed  to  pafs  at  the  fame  time  ;  and  if  it 

had  been  heard^  it  might  be  faid  to  be  only  hearing  it  read.    In 

thcfc  cafes  it  is  enough,  that  it  does  not  appear  to  be  wrong: 

Ante,  60^.       and  it  is  laid  to  be  fully  underftood  by  him.     In  the  cafe  of 

s.  p.  fettled  in  ^j'hggd  on  the  candle  aft,  it  was  held  not  to  be  neceflary  to  aver 

ii63!*tha?'the  thc  entry  of  the  officer  to  be  in  the  day-time  ;  and  not  in  the 

evidence  muiHn  night,  when  a  conftablc's  prcfencc  would  be  neceflary.    Thc 

faabcjjivciiin  conviiftion  was  confirmed. 

the  hearing  of  the 

defendant,   and 

face  to  race."  Sec  3  Bur.  Rep.  1785. 


The 
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The  Weavers  Company,   qui  tam,  verftis  Forrcft,    and  four  7  g.  2,  c.  7. 
others,  in  leparate  adtions,  ante,  1232. 

THE  company  brought  a£tions  as  common  informers  for  Defendant  who 
the  penalties  in  the  ftatute  7  do.  2.    cj.  for  felling  {««^'ri»not 
printed  t7z/iV(7,  andfet  out  their  charter,  tofliew  they  had  power  it^rJThirpie^'^ 
to  fue  and  be  fued,  with  a  proferi.    The  defendants  demanded 
cyer^  and  had  a  copy  of  the  charter  delivered  to  them  5  after  n.  b.  it  wm 
which  they  put  in  die  general  iiTue  oi  Nil  debet  taking  no  notice  ^^^^  >&  C,b. 
of  the  oyer.     The  plaintiffs  made  up  the  iffuc,  and  infcrtcd  the  (ij^e^^iow" 
prayer  and  oyer  at  the  head  of  the  pleas,  and  demanded  to  be  were  brought) 
paid  for  it ;  upon  which  the  court  was  moved  to  expunge  it,  ^^^^  '*'«  wordi 
for  though  the  defendants  had  a  right  to  fee  whether  the  plain-  ^,^1?'  l\  r*". 
tiffs  may  lue,  yet  they  arc  not  bound  to  mlert  the  oyer^  but  may  perfomy  a  cor- 
plead  to  the  merits.  poration  could 

not  fue  as  a 


common  in- 


On  the  other  fide  it  was  indfted,  that  the  demand  and  giving  form«r. 
§y€r  is  tiie  acl  of  the  court,  whofc  a£ls  either  party  has  a  right  to 
record.  And  Carthnv  301.  Ld.  Rayrn,  969,  1055.  i  Satoid, 
306.  Lutw.  680.  I  ^ent.  37.  ^Mod.  189.  Cro,  Jac.  679. 
Co.  Liu.  260.  a.  were  cited. 

But  the  court  held,  that  if  the  plaintiffs  would  avail  them- 
felves  of  the  letters  patent  being  fet  out  at  large,  they  ought 
to  do  it  by  praying  them  to  be  inrolled  at  the  head  of  their  re- 
plication, and  ought  not  to  do  it  at  the  defendants  expence,  and 
therefore  ordered  the  oyor  to  be  expunged. 


Tones  verfus  Edwards.  11  c.  2.  c.  19. 

^  J  f.  13. 

BY  the  ftatute  11  Geo,  2.  c.  19.  it  is  provided,    that  the  Conftmaionof 
landlord  may  make  himfelf  a  defendant  in  ejcftment,  tho'  ^^^^^  '°*'  ^ 
the  tenant  refufes  to  appear;  and  tho' judgment  is  figncd  againft  lords  uctendantt 
the  cafual  ejeftor,  the  court  {hall  order  a  ftay  of  execution,  in  ejeament. 
until  they  make  further  order  therein.  b"  SsT'  "^ 

In  this  cafe  the  landlord  appeared  without  the  tenant ;  and 
after  a  verdict  for  the  plaintiff,  he  brought  a  writ  of  error, 
upon  which  the  plaintiff  moved  to  take  out  execution ;  which 
the  court  refufcd  to  grant,  for  tho'  it  is  left  to  their  difcretion, 

J'et  that  can  only  be  a  legal  one.  The  a&  intended  to  put  the 
andlord  in  the  place  of  the  tenant,  that  he  fhould  not  be 
ftripped  by  any  act  of  the  tenant,  and  it  ought  to  be  confider- 
ed  as  if  the  tenant  had  brought  error,  which  would  undoubted- 

r  K. 
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\y  hz  a  fuperft'deas ,     This   court  cannot   take  upon  tiicin  to 
judge,  whcuier  there  is  error  in  tiic  proceedings  or  not. 


Piadice. 


Forbes  verfus  Lord  Middleton. 

IN  aJTumbfii  the  defendant  pleaded  the  general  xfTue,  and  alfo 
the  flatute  di  limitations  :  ^thc  ilTue  was  found  agaijift  him 
at  the  alHzr?  j  but  as  to  the  fpccial  plea  there  was  a  replication, 
rejoinder,  and  fur- rejoinder,  to  which  the  defendant  demurred, 
and  the  plaintlfF  joined  in  dtfmurrer.  This  tenn  the  plaintiff 
made  it  a  concilium^  put  it  in  the  paper,  and  no  body  ap|.-aring 
to  fupport  the  demurrer,  obtained  judgment.  It  was  no;? 
moved  to  fet  this  afide  as  irregiliar,  the  rule  for  the  concilium 
having  never  been  ferved,  or  any  notice  given  of  putting  it  in 
the  p.iper.  But  the  court  held  it  not  to  be  irregular,  and  that 
it  was  the  duty  of  the  defendant  to  fearch,  fmce  he  inuft  cxpcil 
the  plaintiff  would  proceed.  Then  it  was  moved  to  fet  it  alldc 
upon  payment  of  coils,  upon  the  foot  of  fcttiiig  afidc  regular 
judgments.  But  the  court  faid,  that  was  never  to  be  done, 
but  where  the  defendant  was  to  plead  to  the  merits;  not  to 
give  him  the  advantage  of  a  nicety  in  pleading.'  And  if  there 
was  any  ground  for  the  demurrer,  (as  in  fadl  there  was)  he 
might  bring  a  writ  of  error,  but  they  would  not  relieve  him, 
though  he  offered  to  waive  a  writ  of  error. 


Dominus  Rex  verfus  Magrath. 


HE  was  committed  for  manflaughter.     And  it  appearing- 
to  be  no  more,  upon  the  depofitions  before  the  cor^.iier, 


Thr  court  wHl 
biil  on  li'i'O- 

hiion,bcfjie      tlTeTourt  admitted   him  to  bail,  according  to  Salk.  104.  Trin, 
Ai.ic,  511.        5  Geo.  2.  Rex  V.  Dahoriy  and  Mr.  Clifton\  cafe. 


VVilfon  'vcrfus  Rogers  et  al'. 


Accsf?  gr?rited    f  I  ^HE  plaintiff' was  lued  in  the  court 
^     y*V-^*  I      ^^'^  ^"'^  ^^^  tniccii  in  c-.ecuiion, 

fcicnci.'.   "^^      trcfpafs  and  r«ilfe  imprifonment ;  and  no^ 


of  confcienCe  in  Z^??- 

for  wiiich  he  br^u  Mit 

now  moved  for  liberty  to 

infpetH:  tnc  book  of  the  proceedings  ;  whtcli  upon  debate  \*'.»s 

Ante,  Ti23.       granted,  fo  far  as  r civile d  to  the  fuit  againll  himlclfouiy.    Upon 

this  ground,  that  every  maii  has  aright  to  look  into  the  pio- 

ccedin^b  to  which  he  is  a  parJy. 


Dc 
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De  Baif  verfus  Mackenfie. 

THE  i^intiff  recovered  in  the  cpurt  of  MmJon  in  France  Thertfliaiibc 
damages  and  cofts  for  a  malicious  profecution  to  2^500 /.  common  b^oa 
liie  arrefted  the  defendant  here»  and  held  him  to  bail,  on  an  fo^\grcLru* 
aUfidavit  of  fo  iftuch  beinj^  due  to  him  upon  a  judgment  or  decree.  Baiiiu68. 
And  die  court  held,  this  did  not  warrant  holding  to  bail ;  for 
upon  a  decree  here  there  can  be  no  bail,  and  whatever  might 
bi:  the  cafe  of  a  money  debt  contrsu^d  and  fued  for  abroad ; 
jet  diis  being  a  cafe  of  damages  for  a  malicious  profecutioxx, 
can  never  be  conftrued  to  raife  a  debt  here.     Sq  common  baU 
tmordoied* 


Mafia  Virfiis  Dauling*    At  Guildhall. 

• 

UPON  ufijry  pleaded  to  an  a£Hon  againft  the  defendaxtf  Ufur^. 
as  indorfor  of  a  note  for  200  /.  The  cafe  was,  that 
Grace  took  the  note  upon  advancing  197/*  when  ihe  note  had 
three  months  to  run,  and  at  the  three  months  end  took  another 
note  for  200/.  upon  advancing  3/.  for  other  three  months.  It 
was  infifted,  that  this  was  not  ufury,  being  a  purchafe  out 
and  out  of  the  notes :  and  both  parties  becoming  bankrupt, 
p  and  the  commiffioners  refufing  to  let  diefe  notes  be  proved,  a 
petition  was  preferred  to  the  Lord  Chancellor  who  directed  an 
ifiiie  upon  them.  And  now  £#^  Chief  Juftice  held,  that  this 
was  ufury  within  the  meaning  of  the  ft^tute,  i2^'i^.  c,  i6. 
which  prohibits  taking  more  than  5/.  per  cent,  upon  any  con* 
tra^  diredly  or  indire£Uy  :  however  he  left  it  to  the  jury  upon 
the  queftion,  whether  tlus  was  to  be  deemed  a  purchafe  or  a 
loan ;  who  found  it  to  be  the  latter,  and  the  defendant  bad  a 
yerdid. 


Waples  verfus  Eames.     At  Guildhall. 

THE  fhip  Succefs  was  inf^red  at  and  from  f^eghcm  to  ^e  Infurtritrabi* 
port  of  London,  and  till  there  moored  twenty-four  hours  ^"^'^  ^P  («>«• 
in  good  fafety.  She  arrived  8th  Jufy  at  Frejh^whatf,  and  moor-  (^^J^^^ 
tdj  but  was  the  fame  day  ferved  with  an   order  to  go  back 
to  die  Hope  to  perform  a  fourteen  days  quarentine.     1'he  men 
upon  this  defertcd  her;    and  on   the   12th    the  cfy>tain  ap* 
plied  to  be  excufed  going  back,  which  petition  was  adjourn- 
ed to  the  28th,  when  the  regency  ordered  her  back  j  aiid  on 
Vol.  n.  4  L  the 
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the  30th  flic  went  back,  performed  the  quarrentinc,  and  then 
fent  up  for  orders  to  air  the  goods.  But  before  fhe  returned  the 
(hip  was  burnt  on  23d  Auguji.  And  now  the  queftion  was, 
whether  the  infurer  was  liable  ? 

For  the  defendant  it  was  infifted,  that  the  fliip  arriving  and 
being  moored  on  8th  %/>-•,  and  remaining  fo  till  the  30th,  here 
was  a  performance  of  what  he  had  undertaken,  and  his  rifque 
ought  not  to  be  extended  to  fo  long  a  time  as  between  8th  Julj 
and  the  burning  23d  Augujl. 

But  it  was  ruled,  that  though  the  fhip  was  fo  long  ^t  her 
moorings,  yet  fhc  could  not  be  faid  to  be  there  in  goodfafctXy 
which  muft  mean  the  opportunity  of  unloading  and  difcharging, 
whereas  here  (he  was  arretted  within  the  twenty-four  hours,  and 
the  hands  having  dcfertcd,  and  the  regency  taken  time  to  con- 
fider  the  petition,  there  was  no  default  in  the  matter  or  owners. 
And  it  was  proved  that  till  the  fourteen  days  were  expired,  there 
could  be  no  application  to  air  the  goods.  Wherefore  the  jury 
found  for  the  plaintiff. 


Hilar; 
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Sir  William  Lee,  Knf.  C&iefjujicr. 

Sir  Martin  Wright,  Knt. 

Sir  Thomas  Denifon,  Knf.        S-Juftices. 

Sir  Michael  Fofter,  Knt. 

Sir  Dudley  Ryder,  Knt.  Attorney  General, 
^he  Hon.  William  Murray,  Solicitor  General. 


Watkins  verjus  Hanbury. 

THE  defendant  being  taken  upon  a  capias  ad fatisfacien-  Oneincxccu- 
dum^  paid  part   of  the  debt,    and  gave  a  warrant  of  fcf"J"neV^ud 
attorney  to  confefs  a  new  judgment  for  the  reft,  upon  mcnt  without 
time  given  him  to  pay  it.     This  was  moved  to  be  fct  afide,  be-  ^^^  prcfence  of 
caufe  no  attorney  was  prcfent  on  the  part  of  the  defendant,  ^°*  °'^"*^* 
when  the  warrant  was  executed ;  according  to  two  ftanding 
rules  of  the  court  of  Car.  2.  and  4  Geo.  2.  the  firft  of  which 
indeed  fpeaking  of  perfons  in  cuftody  on  arrefts,  may  extend 
only  to  mefne  procefs  ;  but  the  fecond  is  general,  and  relates  to 
any  fort  of  cuftody.     But  the  court  held  the  warrant  of  attor- 
ney to  be  well  given  ;  for  the  defendant  had  a  benefit  by  it  in 
gaining  time :  and  the  fecond  rule  muft  be  conftrued  being  in 
cuflody  as  aforefaid\  the  only  intent  of  that  being,  to  make  it 
ncceffary  to  have  an  attorney  on  the  part  of  the  defendant  \  tvhere- 
as  under  the  former  rule,  an  attorney  for  the  plaintiff  (who  was  ^  ^^'  '^ 
not  likely  to  advife  the  defendant  for  the  bcft}  was  fufficient. 

4  L  2  Vaughan 


»24^ 
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Vaughan  verfus  Fuller*     In  Middlefex. 


Ifindorforptyt  xN  an  aftion  upon  a  promiflbry  note  by  the  indoriee  againft 

5ema**nVon°Ac  A  ^^  indorfcT,  it  ^as  proved  that  the  c^fipndant  had  paid  part 

drawer  is  un-  of  the  money*     And  Chief  Juftice  Lei  held  that  fufficien^  to 

aeceflary.  difpenfe  with  the  proving  a  demand  upon  the  maker  of  the  note. 


Of  common 
right  the  eled' 
ing  church- 
wardens is  in 
the  parfon  and 
parilhioners. 


A  curate  may 
nominate  a 
chiirchwarden* 


Hubhard  «to^  Sir  Henry  Penricc. 

TO  a  mandamus  to  fwear  the  cJ^ntlff  churchw&r.dea  of 
Hejlon  in  MiddUfex ;  the  defendant  returned,  that  he  was 
not  duly  ^lf^4-  And  in  th^  cpi^(b  qf  t|e  If ia}  ^q  qi|^on 
was,  where  the  common  right  q(  chufipg  churchY^^rd^ns  r^s? 
The  plaiiitifFinfifted,  it  was  in  the  parifliioners^  at  large  as  to 
both,  and  would  therefo^re  have  left  it  upop  thq  defe^dju^p  to 
(hew  a  cuftom,  or  right  in  Ae  parfon,  to  i}ame  one ;  and 
cited  Garth.  118.  Noy  130,  for  that  pvurpofe.  The  defi^yai^nt 
on  the  contrary  infifted,  tnat  of  common  right  it  was  in  Ae 
parfon  and  parifhioners,  and  therefore  it  lay  upon  the  plaintiff 
to  prove  a  cuftom  in  the  parifhioners  to  chufe  both ;  ahd  cited 
Cto.  Jac^  532.  Cro.  Car.  551.  Noy  31.  i  yna.  267.  And 
of  this  opinion  was  the  Chief  Juftice,  and  that  though  diere 
are  fome  di£iums  to  the  contrary,  yet  they  had  never  been  re- 
garded* The  plaintiflf  therefore  went  on  to  prove  a  cuftom  to 
chufe  both  by  the  parifliioners,  but  failed  in  it  \  it  appearing, 
that  tjbougb  the  parfon  had  generally  left  it  tp  the  pari^^ioneiSa 
yet  he  had  fometimes  interfcfcd. 

The  Chi^ef  Juftice  lik^wife  held,  that  a  curate  ftood.  in  the 
place  of  the  parfon  for  the  purppft?  of  r\onxinJ^]ting  P^e  churchr 
warden  ;  an^  cited  g(  yenl,  41..  tbs^t  ^  cur^^W  m^  ma^c  a 
fentment. 


Dominus  Rex  verfus  Ms^-garet  Cooper^ 


O  H  £  was  convicted  on  an  indi<3inent  for  being  a  comnm 


None  but  a         ^^ --   —    — -^^ —    ^ .- 

iarretororfcold  j^  and  turhulent  brawler^  (ind  fnver  of  dijhrd  amon^  her  qmet 
ly°gcii"al  '  ^nd  hotii/i  neighbours^  fo  that  J})e  hath  Jlirredy  moiiedj  and  in£iUdy 
word**  diversjirifesy  controverftnj  quarrels  and  difputes^  atMn^fi  his  iMa* 

jffiy\s  liege  people^  £^ntra  pafemy  i£fc. 


It 
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It  was  moved  in  arreft  of  judgment,  that  the  charge  was  too 
i;eneral,  ahd  did  not  ahiount  to  being  either  a  barretor  or  com- 
non  fcold,  Which  arfe  the  ortly  ihftahces  in  which  a  general 
:bargi^  will  be  fufficient.  1  Sid.  280^  6  Mod^  311.  knd 
I  Roll.  Mr.  79.  2  Mod.  Cafes  $2.  Hawk.  198,  226.  and 
R/Jr  V.  i'aylorj  Mich.  ^  Geo.  2*  tthtcy  849.  wi^rfe  cited  for  that 
>urpofe. 

It  was  likewife  objei?ied,  that  if  the  words  did  amount  to  a 
lefcription  of  a  fcold,  yet  it  Ihould  be  laid  td  be  adtommuru 
ndcumefiiufn  of  her  neighbours,  for  every  degree  of  fcolding  is 
Hot  indiAable. 

And  the  court  was  of  opinion  (abfenU  C.  J,)  thit  thfe  jud^W 
ment  ought  to  be  arretted  on  both  exceptions,  for  none  of  the 
words  here  ufed  are  the  technical  words,  ^d  i(  muft  b^  Uid  to 
be  to  the  common  nufance. 


Fitzgerald  verfut  Plunket, 

3i^tl£  court  fet  aHdea  judgment  entred  upon  a  warrant  of  No  judgment 
attorney  given  in  Ireland  by  the  defendant  whilii  in  cuf-  ""  ^  ^^"^^^ 
y  on  mefne  proccfs  at  the  fuit  of  the  plaintiff,  becaufe  no  at-  a^rcraWcuTtiic 
torney  was  prefent  at  the  giving  it,  "according  to  the  rule  of  rule*,  though 
^  Geo.  2.  and  faid  that  was  an  univerfal  rule,  and  this  plaintiff,  e«cutcd  abroad. 
if  he  would  make  ufe  of  this  court,  muft  conform  to  its  rifles ; 
comparing  it  to  the  cafe  of  ftamping  foreign  deeds  before  they 
Ciih  be  ^6ad  h6rb. 


William  King  verfus  the  Inhabitants  bf  the  Hundred  of  Bifhop*» 

Sutton  in  Hants. 

BY  9  Geo.  I.  f.  22.  the  hundred  is  liiade  liable  for  damdgek  Conftniaion  of 
fuftainfcd  by  the  wilful  burning  of  barns,  ^c.  and  it  required  9  Geo.  1.  •jam* 
the  party  injured  to  give  notice  within  two  days,  and  within  foui\?*"" 
iJays  after  to  give  in  an  examination  upon  oath,  whether  he  knows 
the  perfon  or  fetfons  that  committed  fuch  failyor  any  of  them :  and  if 
he  cbhfefles  ht  knows  them,  then  he  is  to  be  bound  by  recog* 
nizance  to  profecute. 

In-^n  adion  upon  this  ftatute,  the  oath  proved  was,  that  he 
bad  good  reafons  tofufpe£f  the  faft  was  done  by  Robert  Gibbs  and 
fyiUiam  Longford,  both  of  fuch  a  parifh.  And  a  doubt  arifing 
at  the  affizes,  whether  this  was  fufficient  or  not,  a  cafe  was 
made  and  twice  argued  at  the  bar. 

4  L  3  And 
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And  upon  the  fecpnd  argument  the  court  were  of  opinioQ 
that  the  examination  did  not  maintain  the  a£Uon.  The  oath 
required  is  a  condition  precedent,  and  for  the  fake  of  the  hun- 
dred, and  to  prevent  fcrcening  the  offenders.  There  is  a  great 
deal  of  difference  between  fufpc^ing  and  knowing :  a  man  who 
knows  the  offender  may  purpofely  Itop  at  the  word  fujptH^  to 
avoid  being  bound  to  profecute ;  and  though  it  would  be  equi- 
vocating, yet  it  would  hardly  be  a  perjury  aflignable  ;  it  bc- 
nig  only  a  fuppreffion  of  part  of  the  truth.  He  ihould  have  (aid, 
Ifuf^n  them  to  be  the  men^  hut  I  do  not  know  it.  It  will  be  dan- 
gerous to  let  them  go  out  of  the  words  of  the  a<ft;  and  there- 
fore the  defendants  muft  have  the  pojlea^  and  the  plaintiff  pay 
the  coils  of  a  nonfuit. 


Fletcher  verfus  Sandys.     At  Guildhall. 

Within  what         A    Banker's  note  for  500/.  was  paid  to  the  plaintiff  after 
^IZHi^'T^^^l*   ±\.  dinner,  who  fent  it  the  next  morning  at  nine,  when  the 

note;  muft  be  dc-  (*"  -f-      ,      ,  ^  ,  .  i    j       i  i 

mandcd.  banker  had  Iropt  payment :  and  it  was  ruled,  that  there  was  no 

Ante,  1175.       laches  in  the  plaintiff,  fo  as  to  fix  the  lofs  oil  him  ;  and  that  in 

all  thefe  cafes  there  muft  be  a  reafonable  time  allowed,  con- 
fiftent  with  the  nature  of  circulating  paper  credit. 


Dick  verfus  Barrell.     At  Guildhall. 

policy.  ^  I  ^HE  plaintiff  infured  intereft  or  no  intereft  on  any  fhiphe 

JL  fhould  come  in  from  Virginia  to  London^  beginning  the 
adventure  on  his  embarking  on  board  fuch  fliip ;  the  money  to 
be  paid,  though  his  perfon  fhould  efcape,  or  the  fhip  be  retakem. 

He  embarked  on  the  Speedwell^  but  fhe  fpringing  a  leak  at 
fea,  he  went  on  board  the  Friendjhipy  and  arrived  fafe  at  X«»- 
don  \  but  the  Speedwell  was  taken  after  he  left  her.  And  now 
in  an  aftion  againft  the  underv/riter  he  was  held  liable,  for  the 
infurance  is  on  the  fhip  the  plaintiff  fet  out  in ;  and  had  that 
got  fafe  home,  and  the  other  been  loft  ;  the  plaintiff  could  not 
have  recovered  upon  the  foot  of  having  removed  his  perfon  in- 
to that  fhip  in  the  middle  of  the  voyage. 


Baijeau 


Hilary  Term  19  Geo.  i.  1249 


Barjeau  verfus  Walmfley. 

THE  plaintiff  and  defendant  gamed  together  at  toffing  up  a  parol  Xoi^n  of 
for  live  guineas  a  time.     And  the  plaintiff  having  won  all  money  to^hy 
the  defendant's  ready  money,  lent  him  ten  guineas  at  a  time,  ^'^^  isnotvuid. 
and  won  it,  till  the  defendant  had  borrowed  one  hundred  and 
twenty  guineas. 

In  an  a£lion  for  money  lent,  it  was  infifted  for  the  defendant, 
that  by  the  ftatute  9  Ann.  c,  16.  the  plaintiff  could  maintain  no 
a£Uon :  for  by  that  afl  ^'  all  notes,  bills,  bonds,  judgments, 
**  mortgages,  or  other  fecurities,  or  conveyances,  given,  grant- 
*.*  ed,  drawn,  entred  into,  or  executed,  for  money  knowingly 
^^  lent  and  advanced  to  game  with,  are  made  void."  And  the 
borrowing  on  an  agreement  to  pay,  is  afscurity. 

But  the  Chief  Juftice  held  this  was  not  a  cafe  within  the  aft,  Scc  2  Bur.  Rep. 
for  there  is  not  the  word  contraSfy  (as  in  the  ftatute  of  ufury)  io77« 
and  the  word  fecuritiesy  as  it  ftands  in  this  a£l,  muft  mean  laft-  ^^^^^'    ^^' 
ing  liens  upon  the  eftate.     The  Parliament  might  think  there 
would  be  no  great  harm  in  a  parol  contraft,  where  the  credit 
i^ras  not  like  to  run  very  high ;  and  therefore  confined  the  adi: 
to  written  fecurities.     Wherefore  the  plaintiff  obtained  a  ver- 
diftfor  126/r 


Fofter  verfus  Wilmer. 

THE  infurance  was  from  Carolina  to  Lijbon  and-  at  and  An  intention  to 
from  thence  tf>  Brifloi :  it  appeared,  the  captain  had  taken  jff^arKt'^hr^ 
in  fait,  which  he  was  to  deliver  at  Falmouth.^  before  he  went  to  uudcrwricerv 
Bri/ioi  J  but  the  fhip  was  taken  in  the  direct  road  to  both,  and 
before  fhe  came  to  the  point  where  fhe  would  turn  off  to  Fal- 
mouth.     And  it  was  held,  the  infurer  was  liable  ;  for  it  is  but 
an  intention  to  deviate,  and  that  was  held  not  fufficient  to  dif- 
charge  the  underwriter.     In  the  cafe  of  Carter  v.  the  Royal  Ex- 
change AJfurance  Company^  where  the  infurance  was  from  Ihn- 
duras  to  London^  and  a  confignment  to  Amjlcrdam :  a  lofs  hap« 
pened  before  Ihe  came  to  the  dividing  point  between  the  tw# 
voyages,  which  the  infurer  was  held  to  pay  for. 


4  L  4  Dean 
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Deaii  verfas.  Dicker. 

On  i  policy  In-  fT^  HIS  was  an  infurancc  oh  goods  hj  thfc  hwrflif  g<^B^x  i<^» 
tereft  or  no  in-  J^  tereft  OF  no  intereft,  at  and  from  jamaka  XoBriA^L  In 
ffttf  be?ng  in""!^  ^^^  paffagc  fhc  was  taken  by  a  Spanifi  privateer^  and  carried 
cnemy^s  port  into  Mores  a  port  in  Spain,  fcept  eight  days^  and  dien  Cttt  M| 
will  not  avail  by  an  Englifh  fhip.  And  the  plaintiff  infifting,^  that  diis,  though' 
the  in  urcr.  ^^  goods,  was  to  bc  ^oiifidcred  as  a  wager  on  the  bpttom  of  Ac 
Hewitt «/.  Flex-  fhip,  brought  his*  aAion  as  upon  a  total  Ipfs.  The  defendant 
5^*    .  infifted,  that  by  the  ftatutes  oF  i9  Qeo.  2.  c.  ±.  and  17  <?#».  a* 

ttke  esfe  upon  d  i.      /i_-      •  i_  n        j  ^      ..l       •      •▼  / 

rtfir/ow.  ^'  34-  "US  fliip  IS  to  bc  reftored  to  the  owners  upon   paying 

See  z  Bur.^ep •  falvage,  and  confequently  this  is  only  an  average  Idfs ;  ami  iM 
683,1198.        plaintiff  can  only  recover  upon  a  totad  one.     But  the  Chief 

Juftitre  held,  that  in  this  cafe  the  plaintiff  ought  to  recover: 
for  this  is  a  wager  upon  a  total  lofe  in  the  voyage,  and  been  has 
happened  one ;  for  the  being  carried  into  port  and  detaincH 
eight  days  makes  one.  And  ^erc  the  policy  is  **  itttfelxft  or 
*'  no  intereft,'*  the  provifions  of  the  ads  in  the  cafe  of  Vadiiel 
policies  cannot  take  pUce.  The  a£l  does  not  declare  dve  pm? 
'pcrty  is  not  gone  by  lUch  a  capture  ;  but  only  provides  for  le^ 
ftoring  the  fhip  to  whom  it  did  and  (hall  be  proved  U  bifw  As 
longed*  He  faid  it  might  be  otherwife,  wher^  the  recapiwre  wu 
\jefore  the  (hip  was  carried  intra  prttefidia ;  or  in  the  CM§t  of  go«ll 
aftually  on  board,  and  upon  a  valued  policy. 

yiftorin  verfus  Cl^Ve. 

What  II  depart-  fTTl  ffiE    plaintiff  infured  on   goods  in  the   y^bn  and  JeiU 
ing  with  convoy.     £    from  Got tenburgh  to  L(?»Aw,  widi  ^  warrinty  to  depart 

witli  convoy  from  FUckery.  In  yiily  I744>  the  (hip  failed  ffom 
Gottenburgh  to  FUckery^  and  there  ihe  waited  for  convoy  two 
months;  on  21  September  at  nine  in  the  morning  three  net^ 
of  war,  who  had  one  hundred  merchant  (hips  in  convoy, 
ilood  off  Fleckery^  and  made  a  fignal  for  the  (hips*  there  to  come 
out,  and  likeivife  fent  in  a  yaul  to  ordet  them  out.  Therti 
were  fourteen  (hips  waiting,  and  the  John  and  Jane  gpt  out 
By  twelve  o'clock,  and  one  of  the  firlt  5  the  cdnvoy  naviiq| 
bailed  gently  on,  and  being  two  leagues  a-head.  It  was  H 
hard  gale,  and  by  fix  in  the  afternoon  the  (hip  came  up  with 
the  fleet,  but  coiild  not  get  to  either  of  the  rtien  of  war  for 
failing  orders,  on  account  of  the  gale  of  wind.  It  was  ftormy 
all  night,  and  at  day  break  the  fliip  in  queftion  was  in  the 
midft  of  the  fleet,  but  the  weather  was  fobad,  that  no  boat  could 

be 
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be  (ent  for  failitig  orders.  hJPrmch  privateer  kad  (ailed  amongft 
fhem  all  nighty  and  the  ^ad  it  being  foggy^  attacked  the  John 
fmdjane  about  two,  who  kept  a  nmnine  Aght  till  dark,  Wnich 
Vas  renewed  the  next  morniog,  when  me  was  taken. 

For  the  defendant  it  w^  infifted,  that  dits  (hip  wks  never 
^nder  convoy,  nor  is  ever  confidercd  fo  till  they  have  received 
Iktling  orders  ;  and  if  die  weather  would  not  permit  the  captailt 
to  get  them,  he  (hould  have  gone  back.     But  the  Chief  Juftice  Pnrftetieao  < 
^d  jury  were  both  of  opinion,  that  as  the  captain  had  done  Marfli  •iGuiidr 
f very  thing  in  his  power,  it  was  a  departing  with  convoy  ;  and  u\eh!%JS^!x 
ffaefe  agreements  are  never  confined  to  the  precife  words ;  as  a  Ukc  cafe 
in  the  cafe  of  departing  with  convoy  from  Londortj  when  th^ 
|dace  of  rendezvous  is  Spithead ;  n^lff^  in  going  thither  is  withip 
the  policy.     So  the  plaintifF  recovered* 


Tonge  verfus  WattSi, 

TH  £  plaintiff  infured  on  (hip  and  freight  at  and  from  Ja-  The  freif ht  a 
maica  to  BriJioL     A  cargo  was  ready  to  put  on  board  ;  ^'^J^'^^^^l^^^ 
but  the  fhip  being  careening,  in  order  for  the  vo)rage,  a  fudden  <iaxnages,  oniefs 
fempeft  arofe,  and  flie  and  many  others  were  loft.     The  rig-  ^^^  ^<^ «««» 
ging  and  parts  of  her  were  recovered  and  fold ;  and  the  defend-         " 
ant  paid  into  court  as  much  as  upon  an  average  he  was  liable 
\b  for  the  lofs  of  the  fhip :  but  the  plaijitifF  infifted  to  bis  al- 
lowed 600  /.  for  the  freight  the  (hip  would  have  earned  in  the 
Tojrage,  if  the  accident  had  not  happened.     But  as  the  goods 
were  not  actually  on  board,  fo  as  to  make  the  plaintifPs  right 
to  freight  commence ;  the  Chief  Juftice  held,  he  could  not  be 
^owed  it,  and  he  was  called. 


Parifh  verfus  Crawford. 

THE  defendant  was  fole  owner  of  a  (hip,  which  he  let  to  The  owner  and 
one  FUtcber  for  a  voyage  at  a  certain  fum,  and  Fletcher  i^^^J^lf"^^^ 
was  to  have  the  benefit  of  carrying  goods.       The  plaintiff  lof*  of  goia  fent 
i^nt  a  quantity  of  tnoidores,  and  had  bills  of  lading  figned  by  ^y  the  ihip. 
the  captain ;  and  many  of  the  moidores  not  being  delivered  ac- 
fording  to  die  confignment,  ar«  adion  was  brought  againft  the 
defendant  the  owner  of  the  (hip,  to  make  him  liable  as  far 
as  the  (hip  and  freight  was  worth,  according  to  7  GeQ.  2. 

For 
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For  the  defendant  it  was  infiftcd,  that  though  the  (liip  va 
his  property,  yet  he  was  not  fo  owner  as  to  be  liable  to  the 
plaintiff:  and  that  Fletcher  is  for  this  purpofe  the  owner.  Bot 
it  appearing  the  defendant  had  covenanted  for  the  condition  i 
the  (hip,  and  the  behavioyr  of  the  maftcr ;  the  Chief  Juffice 
held,  he  was  liable  to  the  plaintiff,  and  the  freight  he  hd  in 
general  from  Fletcher  was  fufiicient,  though  the  identical  freiglK 
for  the  gold  belonged  to  the  other,  and  Fletcher  had  onljtbe 
ufe  of  the  fhip,  but  no  ownerfhip. 


Eaiitf 
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19  Georgii  2  Regis.     In  B*  R 

Sir  William  Lee,  Knt.  Chief  Jujiice. 

Sir  Martin  Wright,  Knt. 
Sir  Thomas  Denifon,  Knt. 
Sir  Michael  Fofter,  Knt. 

Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,,  Solicitor  General 


Holdfafl,  on  the  demife  of  Anftey,  verfus  Dowfing. 

_  Oneofthefub- 

EJECTMENT  for  lands  in  Camhridgejhire  on  the  dc-  fcribcrs  to  the 
mife  o( arijiopher  Anftey  D.  D.  and  Mary  his  wife.    And  *"f.'T  °/  » 
^  •    I     ^u       -.u      •  r        J  *i.-     /      •   I  j-n.  Will  had  an  in- 

upon  a  trial  at  bar  the  jury  found  this  ipecial  verdict.      tcreft  under  it, 

and  held  not  to 

That  James  Tbompfon^  Efq;  being  feifed  in  fee  of  the  pre-  witncfs  within 
miflcs  in  queftion,  and  of  found  mind,  figned,  fealed  and  pub-  ^^c  fta:ute. 
lifhed  a  paper  writing  purporting  to  be  his  laft  will,  dated  Rc'^'.^g^^^BuVn"'' 
10  February  1742,  and  which  is  found  in  haec  verba :  by  this  Ecckf.  Law. 
he  declares,  that  he  devifes  to  the  defendant  the  lands  in  queftion  5*9»  ?15- }"  c. 
for  life,  remainder  to  his  firft  and  every  other  fon  and  fons  in  \'^  ^\^z\yx^?^ 
tail  male,  remainder  to  his  daughters  as  tenants  in  common,  mcnt  on  the 
with  a  reverfion  in  fee  to  the  right  heirs  of  the  devifor :  then  he  «j<^^ment  be- 
charges  all  his  real  and  perfonal  eftate  with  particular  annuities  ^ndctheri ai^\v\^ 
and   legacies,  and  particularly  an  annuity  of  20  /.  per  annum  Kerfey,  in  c.  B. 
to  Elizabeth  the  wife  of  John  Hallcs  for  her  life  and  to  her  fc-  ^jA^  '""* 
parate  ufe  \  and  he  alfo  gives  a  legacy  of  10/.  each  to  John  Har!  juftin.  49, 

ilailes  50-  T"-  at 

Ni.  Pri.  249, 
250.  5  Bou 
Abr.  519. 
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Hailes  and  his  wife  for  mourning.  That  to  this  will  there  are 
three  pcrfons  who  fubfcribe  their  names  as  witnefles,  whereof 
Jolm  Hailes  is  one  :  and  that  in  their  prefence,  and  of  nobody 
elfe,  he  (igned,  fealed  and  publifhed  the  paper  writing  as  and 
for  his  laft  will ;  and  they  three  attefted  die  fame  in  bis  prefence^ 
and  are  all  three  living.  They  find  the  identity  of  yobn  Hoiks 
the  legatee  and  fubfcriber,  and  that  Elizabeth  his  wife  is  flill 
living.  That  the  devifor  died  28^^27^1743,  witheut  ifliM, 
and  (eifed  as  aforefaid,  and  that  Mrs*  >w^  (one  of  the  leSEon) 
is  his  aunt  and  heir  at  law.  They  find  that  before  and  at  the 
time  of  the  trial  the  defendant  made  a  tender  to  yobn  Hoik 
of  20  L  for  his  and  his  wife's  legacies,  which  he  refiifed  to 
accept,  and  that  thofe  legacies  are  not  difcharged.  Thco 
they  find  the  entry  and  demife  by  the  lefTors,   &c.  Jid  utna^ 

This  caufe  was  three  timiss  argued  at  the  bar,  and  'ASk  lena 
the  Chief  Juftice  delivered  the  refolution  of  the  court. 

The  queftion  upon  this  fpecial  verdid  is^  whether  in  tbeligiit 
Hailes  now  ftands,  he  is  to  be  cohfideried  as  a  cl'<^dibk  ^ritnefr 
Withih  the  intent  of  the  ftatute  of  frauds  I  And  we  are  all  of 
opinion  he  is  not. 

The  right  to  devife  in  this  cafe  is  not  a  common  law  right, 
it  being  inconfiftent  with  the  notion  of  a  feudal  tenure,  1Vr^£t 
Tenures  1 74.  but  it  depends  upon  powers  given  by  ftatutes, 
^hich  muft  all  be  confidered  together,  as  creating  one  general 
parliamentary  rule:  the  partici^lars  of  which  are,  that  it  miift 
be  in  writing,  figned,  and  ah  att^ftaticin  of  ihr^  crfedibl^  wit- 
nefles  in  the  prcfence  of  the  devifor.  Thefc  were  checks  in- 
troduced to  prevent  men  from  being  impofed  upon  ;  and  ^- 
tainly  meant,  that  the  witnefles  (Who  are  required  to  be  cre- 
dible) fhould  not  be  fuch  as  claim  a  benefit  by  the  will.   Though 

Carth.  3|.  a  y^\\\  n^ay  be  read,  on  proof  of  all  the  circumfttnce^  by  one 
M!^d.*262,      witnefs  :  yet  that  is  upon  a  fuppofition,  there  are  t^o  odier% 

Cumb.  174*      who  could  be  allowed  to  give  the  fame  teftimotiy. 

If  the  tender  would  be  equal  to  the  t>a3rment  of  the  tm 

money  legacies,  (as  it  is  not)  yet  the  ahhuity  tharged  M^ba  the 

eftatc  devifed  would  ftill  fubfift;  and  though  it  is  charged  both 

upon  real  and  perfonal  eftate,  and  the  perfbnal  (which  is  not 

found  to  be  fufficient)  would  be  the  firft  fund)  yet  it  is  fo 

Haile5*s  advantage  to  enlarge  the  fund  by  taking  in  the  retl 

eflate  ;  and  we  muft  at  law  confider  the  hufband  as  benefited 

by  the  annuity,  though  given  to  her  feparate  ufe  ;  for  it  is  his 

money  the  moment  it  is  paid  into  her  hands,  or  if  not»  it  eafes 

him  in  point  of  maintenance. 

...  .      V  A 
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It  was  objeaed,  that  nothing  vefts  till  the  death  of  the 
devifovt  and  thccciforfi  U  th$  timf  oC  tl^  aftfftfti^p.  bf  t^d  no 
intereft.  But  the  anfwer  is,  that  he  was  then  under  the 
tBoipiatioato  cooifut  a  fraud,  and  that  is  vdiat  tiie  Padiam«nt 
infn^rl  to  guard  againft. 

Another  way  by  which  it  was  attempted  to  be  Aipported  is^ 
diat  H  may  be  void  9S  to  the  annuity,  but  good  as  to  the  de- 
yntt  t0  the  defendant ;  which  is  grounded  upon  an  expreffion 
in  Cartbifv*^  report  pf  the  ca&  of  HilKard  v.  Jennings  514,  that  Com.  Rep.  90. 
die  will  was  void  quoad  the  devifi  of  lands  to  the  plaintiff^  But  Freen.  509. 
wb,ocver  reads  that  will  from  the  record  will  fee,  that  there 
wc^  AC.  o^r  lands  devifed,  and  therefore  it  is  equal  to  fey- 
iiur  it  \s  void  as  to  any  paffing  of  laiida ;  and  it  was  proper  to 
ccipfine  tbe'ii\vaHdity  of  it  to  lands,  becaufe  as  to  perianal 
^^te  it  Wfs  certainly  a  good  will. 

Confid^r  ^hat  a  door  this  would  open  to  fraud  :  a  man  has 
|Mir  dh^es,  and  is  befet  by  four,  who  fraudulently  procure  a 
iffSi,  wfaercl>y  each  has  a  feparate  efbte  devifed  to  hhiu  If  one 
it  allowed  to  be  a  witnefs  for  the  other  three,  they  thereby 
eftahliih  it  for  the  whole.  In  i  Ld.  Raym.  730.  it  is  held, 
that  there  mufl  be  an  ability  as  to  the  whole  will,  and  not  as 
to  a  particular  legacy.     In  the  cafe  of  a  will  confifling  of  fe« 

agielfl^^  cannot  be  (et  up  to  prove  every  other  fteet. 

I^WH  W^4>.  ^H'f  ^^^-'^  could  onot  be  exa[m}ixed;  hpw  then 
i(l  Imp  ^%  qr^di^e  v^itnels.  that  the  ftatute  requires  ? 

Tbetnie  time  for  his  credibilitv  is,  the  tipp^  9f  attefhtion; 
odierwife  a  fubfequ^;^  infamy,  which  the  teflator  knows  no*- 
diing  of,  would  avoid  his  will. 

And  as  to  what  is  faid  in  Swinh.  296.  it  relates  only  to  wills 
of  perfonal  eftate,  and  cannot  efFed  the  confbru£tion  of  tht 
ftitute. 

The  Digejly  lib.  28.  fit.  I.  /•  22.  De  iejiibus^  fubfcriptioniy  et 
l^mSf  is  exprefs  :  Conditionem  Ujtium  tunc  in/picere  dibemusj  cum 
flgfUHrtnt^  non  mortis  tetnpore^  and  fo  is  the  Code^  lib.  6..  ///.  23. 
i  I. 

Wc  therefore  hold  this  not  to  be  a  good  atteflation  of  a  Sec  15  Oeo.  a. 

Jl  of  lands ;  and  then  the  title  of  Mrs.  linjley  the  lelTor  of  the  ^' 
ffauntiff  as  heir  at  law  is  not  defeated  bj  what  is  fet  irp  as  a 
Hl^ :  and  confequently  the  plaintiff  rauu  have  judgment. 

I  Between 
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Between  the  Pari(he$  of  Ofgathorpe  and  Difeworth. 

What  orders  arc  A  Peifon  was  removed  byorder  of  two  jufticesoftbepnff 
^o^^Z  JLJL  from  Difeworth  to  Ofgathorpe^  which  order  on  appeal  w 
Bur.  Scttl.  Caf.  difchargcd.  He  was  by  a  fecond  order  fent  from  DijeiurAti 
261.  pKSg.        Ofgathorpe  as   a   certificate-man;  and  upon  an  appeal  it  is 

ftated,  that  the  firft  removal  was  before  he  became  chargedlt^  vk 
the  fecond  after  he  became  fo ;  and  the  feflions  were  of  opinko, 
that  the  iirft  determination  was  not  final  between  die  parilhesi 
and  therefore  confirmed  the  fecond  order  of  removal. 

And  it  was  moved  to  quafli  thefe  two  laft  orders,  oa  die 
authority  of  Salk.  492,  524.  which  fays,  a  reverial  is  final  !»• 
tween  the  parties.  Sed  per  curiam^  So  it  would  be,  ifAe^ 
cial  matter  did  not  appear ;  a  certificated  perfon  canoot  k 
fent  back,  until  he  is  adually  a  charge  ;  a  removal  bete  8 
premature.  The  confequence  of  which  only  is,  that  he  orf 
be  fufFered  to  remain  till  he  does  become  chargeable,  but  not tD 
make  a  piemature  removal  final  for  ever.  The  laft  oito 
muft  be  confirmed. 


Dominus  Rex  verfus  James  et  al'. 

Seflionshasno  jNDI CTMENT  at  Cumberland feffions  for  faftiauiSitt 

^^l^^^^L  1  acrofs  the  river  Eden^  contrary  to  the  ftatute  iHa^^ 

without  cxprcfs  f.  15.     There  were  many  exceptions  taken  to  it,  but  tbcflk* 

^rds.  Salk.  jeftj^^j^  f^^  which  it  was  quafhed,  was,  that  the  ftatute  gi«Ji 

c.  1*5*   !/'   *  penalty  of  100  s.  but  gives  no  jurifdidion  to  the  feffions^  "J 

-  they  cannot  have  it. without  exprefs  words,  in  the  aferf 
a  new  created  oiFenfe. 
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Bur.  Spttl.  Caf. 
264.  pi.  90. 
iWilf.  134. 

Sir  William  Lee,  Knf.  Chief  "Jujlice. 

Sir  Martin  Wright,  Knt. 

Sir  Thomas  Denifon- 

Sir  Michael  Fofter^ 

Sir  Dudley  Ryder,  Knt.    Attorney  General. 

^be  Hon.  William  Murray.    Solicitor  General. 


[ht,  Knt.  1 

ifon,  Knf.         >Juftices. 
:er,  Knt.  j 


Lloyd  verjus  Vaughan. 

UPON  error  to  rcverfe  a  common  recovery  fufFcred  at  the  Reverfioner  can- 
grand  feffions  in  Wales  ^  Ann.  the  error  afltgned  was,  no' ^^a^e  error  . 
that  Jam  Lloyd^  the  tenant  in  tail  who  was  vouched  as  tho'his  thie  did 
I  ftmefoUy  was  then  under  coverture,  and  died  without  iffue  not  accrue  till 
n  1739.     Wherefore  the  plaintifF,  who  was  the  reverfioner,      "' 
)rings  the  writ  of  error.     The  defendant  in  error  pleads  a  bar 
>y  the  ftatute  lo  JV.  3.  c,  14.  as  not  being  a  writ  of  error 
irought  within  twenty  years  after  fufFering  the  recovery,     l^o 
his  it  was  replied,  that  his  title  did  not  accrue  till  1739,  the 
itnc  of  the  death  of  Jane^     And  to  this  there  was  a  demurrer, 
nd  joinder  in  demurrer. 

After  fcveral  arguments  at  bar,  both  upon  the  point  of  the 
rror,  and  the  ftatute  of  limitations  ;  it  was  this  term  deter- 
nined  upon  the  latter  point,  the  court  faying,  they  had  no  oc- 
afion  to  go  into  the  other  queftion,  being  of  opinion  the  wri^ 
if  error  did  not  lie. 

2  And 
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And  what  they  grounded  this  opinion  upon  was,  that  the 
ftatute  was  made  to  quiet  pof&ffions,  and  to  fix  one  certain 
Period}  heyqnd  which  fines  and  recoveries  ihould  not  be  im- 
peached: the  words  are  exprefs.  Twenty  years  after  the  recovery 
jfufferedy  and  it  has   not  the  words  that  are   in  the  flatute  oif 
fines,  after  the  title  accrued.     And  though  there  is  a  provifo  for 
perfons  under  difabiUties  within  thd  twenty  years,  yet  that  can 
only  introduce  the  difabled  perfon,  and  not  one  who  never  was 
under  any  difability.     The  terminus  a  quo  is  the  fuffering  the 
recovery,  and  if  we   exceed  it,  there  will  be  no  end  ^  a  re- 
verfioner  after  an  eilate-tail  that  fubiifls   au  hundred  years, 
might  at  this  rate  reverfe   a  recovery  j  whereas   thelc  revcr- 
fioners  were  never  the  object  of  the  legiflature's  care.     It  is 
enough  that  he  has  a  clxai^ce  c^C  the  reyefripn's  £ftUiiig  within 
twenty  years,  and  then  he  may  have  error.     They  faid  dicy 
muft  keep  to  thei  words,  ^  ia  !,-(/«•  31^*   i^faiere  the  courts 
not  being  open,  was  held.no  anfwer  to  t|;ie  flatute  of  lii^ita- 
tions,  as  not  being  one  of  the  exceptions  in  it.     Therefore 
they  gave  judgment  that  the  pli4i\tif  ftpifl<|  take   nothing  by 
his  ^rit  of  error.  ^ 

Fortefcue  Aland  verjus  Mafbn,  ante,  S6Xi 

Where  on  error  'TH  ^  E  defendant  in  error  being  come  of  age.  the  plabtiff 
from  Ireland  on  J^  in  CHTOT  took  out  a  Jcire  fiulai  od  ^*'^^fmum  CTV^es  in 
S*St  i^'  S.  R.  in  England.  But  it  was  ruled,  that  thU  court  could 
«Armed,  the  not  proceed  :  for  though  if  they  had  reverfed  the  judgment 
fccord  muft  be  for  the  parol  to  demur,  they  might  then  do  as  the  court  in 
Jri.7n£»£-  /r^/^«^  fhould  have  done,  by  going  on  to  examine  the  errors; 
Am^  cannot  pro^  y^  Having  affirmed  their  proceedings,  the  record  muft  be  re- 
fcluT'^  **'  i^itted  to  the  King's  Bench  in  fre^nJ^  for  them  to  wafn  in 
»y»«.  1433*    ^g  j^gjj. .  gifg  j^  would  be  judging  fer  faftum  of  the  orroif, 

without  the  intervention  of  that  courts     So  the  record  was  re« 
moved  by  an  a^vard  nunc  pro  tunc, 

Moore  K/erfus  Fernyhouth* 

Si^'cT  where  nr^  ^  ^  '^^^"^  ^^  '^^  lit  London f  and  it  was  ftioved  to  cba^ 
caufe^Af  taion*  JL  »t  '"to  Salop^  upon  an  affidavit  that  the  caufe  of  aftioa 
arifcs  irv  a  «PW^  arofe  in  Denbighjhircj  and  5^&/)  was  the  next  adjacent  £ii^i^ 
r"Tb.  k^%.  county.  But  the  court  faid  it  could  not  be  done  without  coo- 
S.  c.  '  -i^nt.      And  Mr.  Juftice  Denifon  laid  it  was  denied  to  hiffli 

Mich.  8  Geo.  2.  Lloyd  w.  IViUuims.     La,  Raym.  1418. 
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Dominus  Rex  verfus  The  Churchwardens  of  Wcobly. 

THE  court refufed  to  grant  a  mandamus^  direding  to  infert  No m^ndimut 
particular  perfons  in  the  poor's  rate,  upon  affidavits  of  ^  »nfcrt  parti- 
their  fufficiency,  and  being  left  out  to  prevent  their  having  votes  ^^>^^^^ 
for  Parliament-men :  for  that  the  remedy  was  by  appeal,  and 
this  court  never  went  further,  than  to  oblige  the  making  a  rate, 
without  meddling  with  the  quciftion,  who  is  to  be  put  in  or  left 
out  J  of  which  the  pariih  officers  are  the  proper  judges,  fubje£l 
to  an  appeal, 

Markham  verfus  Middleton. 

THE  defendant  owed  the  plaiatlfF  333 /•  for  an  apothe*  Writ  of  inquiry 
cary*s  bill,  and  fuffered  judgment  to  go  by  default  1  and  J^'  ^^^  ^o*- 
the  plamtift  s  attorney,   on  executing  the  inquiry,    produced  damages. 
the  foreman,  who  had  told  him  he  could  prove  the  bill  \  but 
when  the  jury  was  fworn,    he  declined  giving  any  evidence. 
Upon  which  the  (herifFwas  delired  to  adjourn,  which  he  thought 
he  could  not  do,  and  the  jury  thereupon  found  one  penny 
damages  only. 

This  was  moved  to  be  fet  afide,  upon  the  head  of  furprize, 
apd  miftake  of  the  fheriff;  upon  the  authority  of  Woodford 
V.  Eades^  (antf,  425' )  Parry  v.  NibUt^  (Pafch.  10  Geo.  i.) 
and  Coleman  v.  Mawhy^  (antej  853.) 

The  court  thought  it  hard  the  plaintiff  (hould  be  paid  fo  larg^ 
a  debt  with  one  penny,  as  he  would  be  if  this  verdid  flood ;  or 
that  his  cafe  fhould  be  worfe  for  the  defendant's  letting  judg- 
ment go  by  default :  for  had  he  pleaded,  the  plaintiff  coula  have 
luffered  a  nonfuit.  And  therefore  they  fet  afide  this,  apd  or« 
dered  a  new  wfit  of  inquiry,  on  payment  of  cofts^ 
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Sir  William  Lee,  Knt.  Cbiefju/lice. 

Sir  Martin  Wright,  Knf. 
Sir  Thomas  Denifon,  Knt. 

Sir  Michael  Fofter,   Knf. 

Sir  Dudley  Ryder,  Knf.  Attorney  General. 

The  Hon.  William  Murray,  Solicitor  General. 


♦  Robinfori  ver/us  Stone, 

ttr  of  M^^^**"  /^^  ^  ^^^^  ^^^^  ^'  ^'  ^^  ^PP^^**^^  ^^  ^^  ^^  aftion  1^  indorice 
mayTnd"rfc  bills  \  1  of  a  promiflory  notc,  indorfcd  by  a  woman  as  admini- 
or  notes,  with-    ^^-^  ftratrix :  a  demurrer  to  the  declaration,  and  judgment 

L:Sh"fr  "'  f^*-  ^he  plaintiff. 

a  Bur.  1225. 

jWiif.Rcp.  I.  It  w;^s  objefted,  that  an  adminiftratrix  was  not  within  the 
»vnc5, 164.       cuftom  of  merchants  in  the  cafe  of  bills  of  exchange.     And 

the  ftatute  3  Ann.  c.  9.  makes  notes  aflignable  only  in  the  fame 
manner  as  bills  of  exchange  are.  Sed  per  curiarrij  We  cannot 
fay  this  upon  a  demurrer :  it  fhould  have  been  pleaded,  at 
found,  «  not  to  be  within  the  cuftom,"  and  it  is  every  day's 
praSicc,  to  have  indo|femcnts  made  by  executors. 

*  Kawliofon  feexns  the  right  aamet  Surrcw,  fTilJon^  and  ^^rnes* 

It 
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It  was  then  objcJled,   that  there  was  no  profert  of  letters  of  Prcftrt  where 
adminiftration.     Sed  per  curiatOy  That   is  only  required,  where  ncccffar^'. 
the  aftion  is  by  an  adminiftrator,  but  not  where  a  third  perfon       ^ 
only  derives  through  one.     The  judgment  was  affirmed. 


Cafe  of  the  Overfecrs  of  Weobly  in  Herefordshire. 

THERE  were  two  fcts  of  overfeers  appointed,  and  both  It  is  not  morgh 
quafhed  ;  one  becaufe   the  perfons  appointed  were  Jc-  ^h'''*^^*'^^""**;^ 
fcribedonly  as  principal inhal/itantsy  inftead  of  purfuing  the  word?  cip.i  inhibit-  * 
of  the  ftatute  43  Eliz.  c.  2,  which  ?sq  fuhflcmhal  houfrhaUcn  :  ants, 
and  the  other  becaufe  it  only  called  them  fubftantial  houfehoider«,  *  Y^'Kr-'rtl^* 
without  adding  there^  or  in  the  parijh\  and  this  too  was  not  in  1394. 
the  body  of  the  appointment  (as  it  ought  to  be)  but  only  in 
the  dire(£Uon  at  the  foot  of  it. 


Lowfield  verfus  Stoneham,  Executrix.     At  Guildhall* 

UPON  plene  adminijlravit plczdcdy  the  queflion  was,  whe-  Parol cwidmct 
thcr  1000/.   received  by  the  defendant  was  due  to  her  in  »>«*'admitt^ 
her  own  right,   or  as  executrix  of  her  hufband,   and*  confe-  thrword»'ofa 
quently  affets.     And   it  arofe  upon  the  following  devife,  *'  I  ^i^l- 
**  give  to  my  loving  brother  jfohn  Staneham  1000/.   and  in  cafe 
•'  of  his  death,  to  his  wife  Sujanna*\  ("who  was  the  defend- 
ant.)    It  appeared   ihzt  yohn  Stoneham  furvived  the  teftator ; 
and  therefore  the  plaintiff  infifted,  this  legacy  (which  the  dc« 
fcndaQt  admitted  to  have  received)   veiled  abfolutely  in  him, 
and  was  aiTets  in  her  hands. 

On  the  part  of  the  defendant  it  was  offered  to  give  in  evi- 
dence, that  the  teilator  in  extremis  declared,  he  meant  only  to 
give  bis  brother  the  intereft  of  the  looo/.  and  that  the  defend- 
ant (hould  have  the  principal  in  cafe  ihe  furvived  him. 

This  parol,  evidence  was  oppofed  by  the  plaintiff's  counfel,. 
as  being  contradictory  to  the  plain  words  of  the  will.  And 
the  Chief  Juftice  faid,  it  could  not  be  allowed  ;  and  that  in  the 
cafe  of  Sehvin  v.  Brown,  the  Houfe  of  Lords  had  refufed  it,  Caf.  temp. 
even  where  it  was  to  fupport  the  legal  interpretation  of  the  *  **"' 
will ;  and  Lord  Hardwicke  about  two  years  ago  held  it  in  the 
Ikme  manner  in  the  cafe  of  the  Earl  of  Inchiquin  v.  Obrian. 


4.  M  2  Merryman 
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TraAice. 


Merryman  ver/us  Carpenter. 

TH  E  writ  was  returnable  in  Eafter  tenn,  and  a  bail-bond 
taken ;  the  plaintiff  never  ftirred  till  24th  Offober^  and 
then  took  an  aiTignment  of  the  bail-bond :  and  fpecial  bail  be- 
ing put  in  the  next  day,  the  queftion  was,  whether  on  ftay- 
ing  proceedings  the  bail-bond  was  to  ftand  as  a  fecurity.  Tlie 
defendant  infifted,  it  fhould  not,  becaufe  the  plaintiff  did  not 
deliver  a  declaration  de  hem  ejfe^  as  he  might  have  done,  and 
thereby  quickened  the  defendant.  But  the  court  held,  he  was 
not  bound  to  do  fo  ;  and  the  defendant  was  in  the  firft  fault, 
whereby  the  plaintiff  had  loft  a  trial.  So  the  defendant  was 
forced   to  confent,  to  let  the  bail-bond  ftand  as  a  feciuity« 


White  verfus  Haugh, 

Sheriff  cannot  /TT^  H  E  flierifF  had  the  defendant  in  execution  on  zcepisJi 
rcfufe  to  obey  J^  ad  fotisfaciendum  ;  and  the  plaintiff  delivered  him  a  h^^t 
payTOcnt*offccs.  ^^^«^»  "in  order  to  remove  him  into  the  King's  Bench  prifon : 
the  (heriff  upon  this  infifted  to  be  paid  his  poundage  on  the 
execution,  before  he  parted  vrith  the  body  of  the  defendant ; 
and  would  have  djftinguiflied  this  from  the  cafes  in  Salk.  330, 
331,  332.  inafmuch  as  he  had  here  adually  executed  die  pro- 
cefs,  and  thofe  cafes  go  only  againft  his  infifting  to  be  paid 
beforehand.  And  that  there  is  nothing  in  the  ftatutes  29  ES%, 
c.  4.  or  3  Geo.  i.  r.  15.  §  1 7.  againft  it  :  and  offered,  on  pay-? 
ment  of  his  poundage,  to  bring  up  the  body.  But  the  court 
faid,  they  could  not  be  making  bargains  with  people  to  obey 
their  procefs,  which  they  would  enforce  an  obedience  to,  and 
leave  the  ftieriff  to  his  adtion  of  debt  for  the  fees,  which  wat 
his  legal  remedy.  It  went  off  at  laft,  upon  the  (heriff^s  fub- 
mittingto  carry  him  to  a  Judge's  chamber.  And  F^erju^ice 
faid,  If  he  was  brought  to  him,  he  would  not  turn  him  over| 
till  the  poundage  was  paid. 


Hilary 
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Sir  William  Lee,  Kat.  Cbiefjujltce. 

Sir  Martin  Wrightj 
Sir  Thomas  Dei 
Sir  Michael  Poller, 


ight,  Knt.  1 

enifon,  Knf.        VjHftices. 


Sir  Dudley  Ryder,  Knt.  Attorney  General, 
^be  Hon.  William  Murray,  Solicitor  General^ 


Dominus  Rex  verjus  Sir  Robert  Cann, 

SOME  orders  of  fewers  having  been  made  upon  him,  be  Ordmof fewen. 
removed  tihem  by  certiorari.     And  upon  the  motion  to  file,  Pw^ice  there- 
the  commiflioners  offered  to  try  any  iffue  the  defendant  **^"* 
could  take  upon  them  :  he  refufed  to  come  into  any  ifTue,  and 
the  court  inclined  to  grant  a  procedendo  for  that  reafon  :   but 
upon  further  confideration,  they  thought  they  could  not  refufe 
to  hear  the  obje^ons  ^  but  then  they  would  not  file  the  orders 
firft,  but  debate  the  objedions  upon  the  motion  to  file,  fo  as 
to  have  it  in  their  power  to  fend  them  back  again. 

Dominus  Rex  verfus  the  inhabitants  of  Polfled, 

PPEAL   was  made  to  the  quartcr-feffions  in   5/{^/J  A  qoartw-fef- 
_  held  7  April  1766,  againft  an  order   of  removal.     The  ^1^"^  ^'^^^ 
QOS  was  adjourned  to  9  JpriJ  at  fVoodbrid^Cy  where  for  want  fum^n    **' 
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of  a  fufficicnt  number  of  juftlces  nothing  could  be  done.  The 
I  ith  of  /Ipril  a  fL-ilioiis  is  held  at  Ipfwich  and  adjourned  to  the 
14th  oxBury^  wheic  the  appeal  was  allowed. 

It  was  moved  to  quafh  the  order  of  feflions,  as  made  with- 
out jurifdicflion,  the  fcfl'ons  ending  for  want  of  an  adjournment  at 
IVo^fih'idre,  And  of  that  opinion  was  the  court,  for  the  words 
\n  1  H,  5.  f.  4.  and  f no  it:  often  if  need  be^  were  never  confider- 
ed  as  giving  more  than  one  original  feflions  in  a  quarter,  but 
only  liiipowering  adjournments.  The  country  muft  take  no- 
tice of  adiournments,  but  are  not  fuppofed  to  expcft  a  new 
feilions  tui  the  ufual  time.     The  order  of  feflions  was  quaibed. 


Dayrell  verfus  Bridge. 


Nf  vv  tcflia  made 


out. 


ON  a  motion  for  a  new  trial,  the  pofiea  was  brought  into 
court  5  and  after  the  new  trial  had  been  denied,  the 
Ante,  1077.  pojfca  could  not  be  found.  And  die  court  (on  debate)  order- 
ed a  new  one  to  be  made  out  from  the  record  above  and 
the  aiibciates  notes. 


Smith  verfus  Pelah.     At  Guildhall. 

Aftion  for  keep-  ^Tp  H  E  Chief  Juftice  ruled,  that  if  a  dog  has  once  bit  a 
ing  adaguied  X  man,  and  the  owner  having  notice  thereof  keeps  the  dog, 
to  bite.  j^j  ]g^5  jjjjj^  gQ  about,  or  lie  at  his  door;   an  a£Uon  will  lie 

againft  him  at  the  fuit  of  a  perfon  who  is  bit,  though  it  hap- 
pened by  fuch  perfon^'s  treading  on  the  dog's  toes  :    for  it  was  • 
owing  to  his  not  hanging    the  dog  on   the   firft  notice.     And 
the'  fafety  of  the  King's  fubjefts  ought  not  afterwards  to  be  en- 
dangered.    The  fcienter  is  the  git  of  the  adlion. 

Elton  verfus  Brogden.     At  Guildhall. 

If  the  fallow      'T^  H  E  fhip  Mediterranean  went  out  in  the  merchants  fervicc 

to  g^  oJt  of  the  ^  ^^^^  ^  letter  of  marque,  and  bound  from  Brijhl  to  Nevh 
courfe  of  the  foundland^  infu red  by  the  defendant.  In  her  voyage  fhe  took  a 
voyage,  it  is  not   prize,  and    returned  with  it  to   BriftoL  and  received   back  a 

proportionable  part  of  the  premium.  1  hen  another  policy  was 
made,  and  the  Ihip  fct  out,  with  exprefs  orders  from  the 
owners,  that  if  they  took  another  prize,  they  fhould  put  fome 
hands  on  board  fuch  prize,  and  fend  her  to  Briflol^  but  the 
ihip  in  qucftion  fhould  proceed  with  the  merchants  goods. 
Another  prize  was  taken  in  the  due  courfe  of  the  voyage, 
and  the  captain  gave  orders  to  fome  of  the  crew  to  carrv* 
the  prize  to  Brijioly  and   defigned  to    go  on  to  Neufsundlcnd: 

but 


a  vicviiiion. 
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but  the  crew  oppofed  hiiH)  and  infixed  he  fhould  go  back,  tho* 
he  acquainted  them  with  the  orders:  upon  which  he  was 
forced  to  fubmit,  and  in  his  return  his  own  (hip  was  taken^ 
but  the  prize  got  in  fafe. 

And  now  in  an  a£Uon  againft  the  infurers,  it  was  infifted, 
that  this  was  fuch  a  deviation,  as  difcharged  them.  But  the 
court  and  jury  held,  that  this  was  excufed  by  the  force  upon 
die  mafter,  which  he  could  not  refift  ;  and  therefore  fell  with- 
in the  excufe  of  neceffity,  which  had  always  been  allowed. 
The  plaintiiPs  counfel  would  have  made  barratry  of  it  j  but  what  it  not  bar< 
the  Chief  Juftice  thought  it  did  not  amount  to  that,  as  the  "^• 
(hip  was  not  run  away  with  in  order  to  defraud  the  owners. 
So  the  plaintiff  had  a  verdiA  for  the  fum  infured. 


Gordon  'Oerfus  Moriey. 

^AtGuUdhall. 
Campell  verfus  Bordieii, 


1 


CVN  an  infurance  from  London  to  Gibraltar^  warranted  to  A  Aip  may  go 
Jf  depart  with  convoy  ;  it  appeared  there  was  a  convoy  ap-  ^''  ^^'^  general 
pointed  for  that  trade  at  Spitocad^  and  the  (hip  Ranger  having  hazard  of  the 
tried  for  convoy  in  the  Downsy  proceeded  for  Spitheadj  and  underwriter*. 
-was  taken  in  her  way  thither. 

The  infurers  infifted,  that  this  being  the  time  of  a  French 
war,  the  fhip  fhould  not  have  venture •!  through  the  channel, 
but  have  waited  in  the  Downs  for  an  occafional  convoy.  And 
many  merchants  and  office-keepers  were  examined  to  that 
purpofe.  But  the  Chiet  Juftice  held,  that  the  ihip  was  to 
be  confidered  as  under  the  defendants  infurance  to  a  place  of 
general  rendizvousy  according  to  the  interpretation  of  the  words, 
warranted  to  depart  with  convoy.  Salk.  443,  445*  And  if  the 
parties  meant  to  vary  die  infurance  from  what  is  commonly 
underflood,  they  fhould  have  particularized  her  departure  with 
convoy  from  die  Downs. 

The  juries  were  compofed  of  merchants,  and  in  both  cafes 
found  for  the  plaintiffs  upon  the  ftrength  of  this  direction. 


4  M  4  Eaftcr 
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Str  William  Lee,  Knf.  Cbiefjujiice. 

Sir  Martin  Wright,  Knt. 
Sir  Thomas  Denifon. 
Sir  Michael  Fofter, 


jht,  Knt.  1 

ifon,  Knf.         \jHftices. 

:er,  Knt.  j 


Sir  Dudley  Ryder,  Knt.  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General* 


Thompfon  ve>fus  Tiller, 

PraOice.  /    ■    ^  HE  defendant  by  leave  of  the  court  pleaded  non  ^fffiimp* 

I  fity  and  the  ilatute  of  limitations  ;  and  delivered  it  to 
-*■  the  plaintiff's  attorney,  who  made  up  the  ifliie,  and 
delivered  it  with  notice  of  trial  to  the  defendant'^^  attorneyi 
who  paid  for  it.  The  plaintiff's  attorney  finding  afterwardb^ 
it  fhould  have  been  made  up  with  the  clerk  of  the  papers, 
went  and  paid  him  his  fees,  made  up  the  record,  and  went  to 
trial.  And  the  court  refufcd  to  fet  it  afide,  though  the  de- 
fendant made  no  dctbnce.  P'or  per  curiam  he  was  in  the  firft 
fault,  in  not  leaving  the  pleas  in  the  office. 


Baxter,  widow  and  executrix,  vcrfus  Burfield. 

Apprentice  Is  T  N  debt  on  bond,  conditioned  for  Maithlas  A/iJer/an's  pcr- 
nrtt  bound  to  J[  formance  of  the  covenants  in  an  indenture  of  apprcntice- 
tor^of  the  nwf-  ^*P>  whcrcby  he  was  bound  to  tlie  plaintiff's  teftator,  who  was 
ter.  1  a  mariner  *. 
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ft  mariner :  the  defendant  pleaded,  that  Anderjon  ferved  faithfully 
to  the  death  of  the  teftator :  the  plaintiiF  replied,  that  fince  the 
death  of  the  teftator,  Andtrfon  had  abfented  from  her  fervice  :  to 
tHdch  there  was  a  demturrer.     And  after  argument  at  bar,  tht 
Chief  Juftibe  delivered  the  rdblution  of  the  court,  viz.  That 
diey  were  all  of  opinion,  the  defendant  fliould  have  {udgment ; 
ana  die  executrix  could  maintain  no  fiich  a6Hon.     The  bind- 
ing was  to  the  man^  to  learn  his  art,  amd  ferve  him^  without  any 
mention  of  executors.     And  as  the  words  are  confined,  fo  is 
the  nature  of  the  contrad  ;  for  it  is  fiduciary,  and  the  lad  is 
bound  from  a  pferfonal  knowledge  of  the  integrity  and  ability 
of  the  matter,  {Hoh.  134.     Vaugh.  182.      3  KelK  519.  and 
I  KA.  820.    I  hii.  ^\b.)  and  they  denied  the  cafe  in  i  Liv. 
177.   An  award  {HiL  8  Arm.  Home  v.  Blah.)  that  an  appren- 
tice fliould  be  afligned,  was  \iM  void  y  unlefs  there  was  a 
cuftom,  or  the  concurrence  of  the  apprentice.    And  they  held, 
it  was  not  material,  that  according  to  Cro.  Eliz.  553.  the  aiTcts 
"Were  liable  on  the  matter's  covenant  to  maintain.     Therefore 
judgment  fro  def. 


Blackbourn  verfm  Matthias. 

THE  defendant  pleaded  the  geperal  ifliie,  but  forgot  to  .give  Praaice  u  to« 
notice  at  the  fame  time  of  a  fet-ofF.     And  upon  motion  fct-off. 
in  time,  the  court  gave  leave  to  withdraw  the  plea,  in  order 
to  deliver  the  fame  plea  again  with  a  proper  notice  to  fet  off. 
And  (aid  it  had  been  done  fo  before.     Strange  pro  def. 

fide  po fly  1 271.  as  to  bringing  money  into  court  on  the  fame 
reafon. 


n,  on  the  demife  of  the  Earl  of  Portfmouth  et  al*, 
verfus  the  Earl  of  Effingham. 

ON  a  trial  at  bar,  wherein  the  validity  of  two  common  re-  where  a  bad 
coveries  in  17 14  and  1721   came  in  qucttion,  it  was  <1^<1  to  make  a 
ruled  by  the  court,  that  though  at  fuch  a  diftance  of  time  V°*"^  *??«"», 

'  1  •        /I     11    1  /•  1  .  t"*  court  wiU 

proper  tenants  to   the  praecipe  mall  be  prefumcd,  where  no  notprefumea 
deed  appears  ;  yet  in  this  cafe,  it  appearing  that  there  were  g«xi  one  tho' ta 
deeds  inroUed  for  that  purpofe,  wherein  proper  parties  did  not  K^c'ry!"  ^^^ 
join,  and  the  ufcs  were  declared  to  have  been  warranted  by  fuch  Ante,  1129, 
deeds ;  the  court  couIJ  not  prefume  there  were  any  others. 
And  fo  directed  the  jury  to  find  againft  the  recoveries  which  they 
did  accordingly. 

Anderfoa 


126S 
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Pradict* 


Anderfon  verfus  Baddiflade. 

ON  a  writ  and  declaration  of  this  term,  and  an  eight  day) 
rule  to  plead  given,  the  defendant  at  the  end  of  the  eight 
days  put  in  a  plea  in  abatement :  which  the  court  oa  my  mo- 
tion fet  afide,  for  they  only  gave  that  time  to  plead  in  chie^ 
and  never  intended  to  enlarge  the  time  for  a  dilatory  plea* 


Dominus  Rex  verfui  King  et  al'. 

Indiament  not    rT^  H  E  court  would  not  quaih  an  indidment  againft  over- 
<iuaihibie*  J^      fegfs  foj-  not  paying  over  money  to  their  fucceflbrs,  as 

quafhing  was  not  ex  dcbito  juftitim^  and  this  is  a  growing  evil. 


S(.  Whcther- 
iniiaable  for 
not  taking  an 
apprentice* 
S  &  9  W.  3* 
c«  3o»  §  5* 


Dominus  Rex  verfus  George  Trevilian,  Efq; 

AN  indi&ment  for  npt  receiving  an  apprentice  was  qualh- 
ed,  becaufe  it  did  not  appear  to  be  a  binding  within 
43  EU%.  c.  %.  And  the  court  faid,  that  was  not  barely  matter 
or  evidence,  but  the  circumftances  muft  be  averred.  They 
would  not  meddle  with  the  general  queilion,  whether  an  in- 
didment  would  lie  or  not. 


i«>ft. 
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Sir  William  Lee,  Kf2f.  Chief  Jujiice. 

Sir  Martin  Wright,  Knt. 

Sir  Thomas  Denifon,  Knt. 

Sir  Michael  Fofter,  Knt. 

Sir  Dudley  Ryder,  Kt2t  Attorney  General. 

The  Hon.  William  Murray,  Solicitor  General. 


Symonds  ver/us  Parmentcr. 

IN  affumpjit  by  original  againft  two  defendants,  the  plaintifF  Black. Rep.  20. 
(hewed  that  he  had  outlawed  one  of  them  ;  and  the  other  Mtttcrthatdoti 
pleaded  in  bar,  that  his  partner  fo  outlawed  was  beyond  fea  aaionmay  be 
at  the  time  of  the  outlawry.     And  upon  demurrer  it  was  ob-  pkaded  in  ftay 
eded,  that  this  could. not  be  pleaded  in  bar:  to  which  it  was  ^^  p^aintifTs    ^ 
anfwered,  that  it  could  not  be  pleaded  in  abatement,  becaufe  the  ft  i,  not  pSad- 
detendant  could  not  give  the  plaintifF  a  better  writ;  and  the  abicinabate- 
court  would  take  notice,  that  it  was  in  the  plaintiff's  power  to  ^f^l'r%      .0. 

I     .  1        1       1-r         •      •  Will.  Rep.  185, 

prevent  its  bemg  a  bar  by  dilcontinuing.  269. 

Sed  per  curiam^  If  this  matter  is  ever  to  be  pleaded,  there 
will  be  an  end  of  fuing  partners  whilft  any  one  is  abroad,  which 
is  often  the  cafe.  However  it  can  never  be  good  as  a  general 
bar ;  for  though  the  defendant  cannot  give  the  plaintiff  a  better 
writ,  yet  he  might  demand  judgment,  (if  there  was  any  thing 

2  in 
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in  the  merits)  whether  the  court  would  (as  the  record  new 
ftands)  compel  him  to  give  any  further  anfwer-  Therefore 
they  gave  judgment  for  the  plaintifF. 


TIndale  verfus  Gwynne, 

^Mire changed  lyTOtwithftanding  the  cafe  of  Moore  v.  Femyhuthj   [anttf 

C^Zl'J^'!^''  -LN     1258.;  I  prevailed  to  have  a  rule  to  fhew  caufe,  why 

See4fMr.  kep.  ^^  Vifiue  (hould  not  be  changed  {vom.  London  to  Carmartbe»\ 

^^S^»  and  it  was  made  abfolute  on  an  affidavit  of  fervice. 


Praaicc 


Richardfon  verfus  Jelly. 

pER  curiaht^  Where  the  bail  do  not  apply  to  flay  the  pro^ 
"*  ccedings  pending  error,  till  their  time  to  furrender  is  oiiti 
we  will  not  give  them  any  time  for  that  purpofe,  but  only 
four  days  to  pay  the  money  in,  after  the  judgment  is  affirmed^ 


Practice. 
See  Bur,  Rep, 
340. 


Whatiaaflets 
by  defcent. 
Black.  Rep.  22. 


Collier  verfus  Hague. 

THE  plaintifF  on  going  beyond  fea  made  an  affidavit  4  }^ 
1744,  that  the  defendant  was  indebted  to  him  in  277/* 
1 6  J.  6d,  for  goods  fold  and  delivered.  On  this  affidavit  pro-  J 
cefs,  was  taken  out  9  May  1747,  and  marked  for  bail.  But  die 
OjMhrt  ordered  the  defendant  to  be  difcharged  on*  common  bafl; 
for  though  he  ov^d  fo  much  in  17449  he  might  not  owe  it  in 
1747.  And  the  a£l  requires  an  oath  of  a  fubfifting  debt  at 
the  time  of  fuitig  out  the  procefs. 


Allan  verfus  Heber. 

ON  riens  per  defcent  pleaded,  it  appeared  that  the  anceftor 
dcvifed  the  lands  to  the  heir  for  payment  of  debts.  And 
the  court  held,  that  notwithftanding  they  were  a  charge  on  the 
land,  yet  the  heir  was  in  by  defcent ;  for  the  tenure  is  not 
altered.  Cafes  cited  were  Salk,  242.  Hob.  30.  Dy.  I24> 
Sti,  148.  3  Lev.  127.  Mo.  644.  Cro.  EUz.  833,  919.  I  RA 
Ab.  626.  J.  Lutw.  797.  Cro.  Car.  j6i.  2  Mod,  286. 
Ld.  Raym.  728.  And  the  ftatute  of  King  fFiHiam  only 
charges  other  devifees* 


Guy 
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Guy  et  ux*  virfm  Kitchiner  et  4I'. 

IN  aflault  and  battery,  the  memorandum  was  generally  of  M-  ?/^^  ***^ 
chaehuis  term,  and  the  h&.  on  fin  ajfauk  proved,  was  • 
on  a  day  within  the  term,  vi%,  27  th  of  O^cber.  Ai^d  a  cale 
being  made  of  this,  it  was  held  well  enough  \  for  ^  plain-r 
tiff  needed  have  given  no  evidence  on  this  plea,  unleis  to  ag- 
gravate damages  ;  and  the  court  will  not  nonfuit  him,  bet> 
jpaufe  it  Is  amendable  by  a  new  bill. 


Hookin  Verfus  Quilter. 

THERE  were  three  counts  in  the  declaration,  as  exe-  Executor aui. 
cutrix,  and  the   fourth  was  for  the  ufe  and  occupation  [»<>J^  *<***»«>»»* 
of  the  plaintiff's  houfc.     Judgment  by  default  in  C.  B.  and  re-  wuf.  rTp?**"*' 
Vcrfed  on  error.     For  per  curiamy  There  being  no  verdift,-  we  B^,  R.  171. 
can   prefume  nothing,  but  that  the  fourth  count  is,  as  it  ap- 
|>ears,  in    her  own  right,  which  cannot  be  joined  with  the 
ipthers  3  and  the  damages  are  intire. 

Martin  verfus  Chauntry. 

THE   court  held  on  error  from  CS»  that  a  note  to  de-  What  not  mote 
liver  up  horfes  and  a  wharf,  and  pay  money  at  a  par-  T^'^^V^*  ^*" 
^cular  day,   could  not  be  counted  on  as  a  note  withm  the 
ftatute  ;  and  therefore  reverfed  the  judgment. 


Remington  verfus  Stevens. 

3T  was  held,  that  the  ftatute  of  limitations  may  be  replied  Statute  of  iimi< 
to  a  plea  of  a  fet-off.  **^°?*  "p'*»«* 

^         f  to  a  fet-off. 

Tarlton  verfus  Wragg. 

THE  court  gave  leave  to  withdraw  the  general  iffue,  in  Praaict. 
order  to  bring  money  into  court,  and  replead  it ;  within 
the  reafon  of  Blackburn  v.  Matthias  lante^  ^267.)  not  delaying 
the  plamtiff* 


Howel 
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Howel  qui  tam  verfus  Jzxnts. 

A£lofgraec.         A  N  information  was  filed  in  the  crown-office  on  8  Geo.u 

-/jL  r.  19.  which  in  cafes  of  the  game  gives  tiic  penalty  be- 
tween the  informer  and  the  poor.  And  the  court  held,  that 
the  crown  having  no  intereft,  the  defendant  could  not  have 
Ge  .a.  c.«;2.  ^^^  benefit  of  the  aft  of  grace,  fo  as  to  ftay  proceediiigs  on 
payment  of  cofts. 


Baroa  and  feme* 


Harrifon  verfus  Bearcliffe  et  ux'. 

BOTH  were  arretted  for  her  debt  dum  fola ;  and  the  court 
difcharged  her,  and  faid  the  hufband  muft  lie  till  he  puts 
in  bail  for  both,     i  Lev,  51.  and  j  Ven*  49.  denied  to  be  law. 


*  Oates  verfus  Shepherd. 

Amendment.      fT^HE  term  in  ejeSment  being   near    expiring,    it  was 
But  fee  Saik.        J|^     amended   without  any  confent,  from  five  years  to  ten 

a  iccb.  Rep.      years. 
525.  pi.  II. 

Caf.  cemp*  Hardw.  165.    Pradt.  Reg.  C.  P.  z(.  Andr.  fto8.  Barnes  la. 


Gimbart  verfus  Pelah.     In  Middlefex. 

Impotinding  in    r  |  SHE  defendant  juftified  impounding  cattle  damage  feafant. 
another  county       ■      y^^^j  ^^  evidence  it  appeared  he  put  them  into  the  next 

«oes  not  make  a      -»•  •.,  ii-  1  k    2   ^ 

trtfpaiTer.  pound,  though  It  happened  to  be  m  another  county.     Ana  on 

3£5v,  48.  the  Chief  Jufticc  held,  it  did  not  make  him  a  trcf- 
pafler,  though  it  fubje£ted  him  to  the  penalty  in  the  ftatutc 
I  tf  2  Philip  y  Mary^   c.  12.      VtvUQipro  def. 


*  This  cafe  was  denied  by  Denifony  J< 
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Bettefworth,    857,  891,  9561 

iiii,  1118 
Betts,  686 

Bicham  inhabitants,  411 

Bickcrton,  498 

Biddle  and  Taylor,  95a 

Bigg,  18 

Bilhop,  9 

Blagden,  84I 

Bond,  11 

Bofworth,  1 1 12 

Bovindon  inhabitants,     1023 
Boyles,  836 

Bridewell  inhabitants,         9I 
Bridgman,  1203 

Brightwell  inhabitant?,     83, 

878 
BrQthcrton,  702 

RiX 
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Page  1229 
811 


866, 


IIOI 

679 

413 

567 
1019 

481 

437 

1077 

1119 


lex  V.  Broughton, 
Browne, 
Bryan, 
Buck, 

Buckland  inhabitants, 
Burchett, 

Burridge,  593, 

Burton, 
Butcher, 

Butley  inhabitants, 
<*  Calcutt  et  Monk, 
Cambridge    Univerfity,    &c 

557 
Cann  Sir  Rob. 

Canterbury  mayor, 

Carliile  city. 

Carpenter, 

Carter, 

Catherall, 

Caywood, 

Chandler, 

Channell, 

Charlefworth, 

Chefter  Bilhop, 

Chetwyndc, 

Childr^nSf 

Chip, 

Cirenceftcr  inhabitants. 


264: 


624 


Clarke, 

Clarkfon, 

Clegg, 

Clendon, 

Clerk, 

CoUingburne, 

Coninglby, 

Cooper, 

Cope, 

Cornelius, 

Cornforth, 

Cornwall, 

Corrock, 

Crofts, 

Crooke, 

Curl, 

Dalton, 

Dafey, 

Davie, 

Davi 


1263 
647 

318 
1039 

442 

900 

472 
»  612 

793 
871 

'  797 
1203 

437 
711 

579 


IS, 


Davis  et  Goflin]^, 
Dawbenv, 


104,  265,  1216 

444 

475 
870,  911 

22 

663 

1222 
1246 

'    144 
J210 

1162 
881 
187 

1 120 
901 
788 
911 
920 
70^ 

'03>  945»  '048 
1050 


Rex  V.  Dawfon,  Pag9  19 

Dempfon,  95^ 

Dixon,  Q2I 

Dorcheftcr  Juftices,         393 
Dover  mayor,  &c.  407 

Drew,  404 

Dublin  dean,  &c.  536 

Earl,  309,  874 

Eafman,  1013 

Eaft-bridgford  inhab.      I  j  1 5 
Eccles  Inhabitant  s^  91 

Eckerfhall  inhab«  944 

Edwards,  yoj 

Elderton,  1 1 90 

Elford,  877 

Ellamcs,  ^76 

Elliot,  y86 

Ellis,  994,  1 1 04 

Elwell  Bart.  794 

England,  503 

Efiex  commlilioners  fewers, 

763 
Eyre,    43,  155,  1067,1189 

Fane^  I  go 

Farewell,  1209 

Filer,  496 

Fifher  et  Saunders,  865 

Fletcher,               633,  1 166 

Folev  et  Harley,  52 

Ford,            555,  998,  1 1 30 
Fox,                          21,  652 

Franchard,           X149>  1213 

Francis,  1015 

Frederick  et  Tfacy,  1095 

Freeman,  J226 

Furnefs,  264 

Gage,  546 

Gapp^  43 

Gardner,  1098 

George,  305^ 

IjrlDOS,  407 

Gibfon,  968 

Gill,  143,  190 

GlafTenby  Inhabitants,     1069 
Goudge,  12 1 3 

Grant  mayor  of  Taunton,  120 
Gray,  48  r 

Great  Bedwin  inhab.      1158 
Green,     ^     67,  527,  1072 
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Rex  V.  Green  et  Roper,    Tage  1072 


Grcenhavc, 

849 

Greenwood, 

1138 

Grofvcnor, 

^'93 

Grumley, 

811 

Gunfton, 

583 

Gwyn    Major,     dc    Chrift- 

church. 

401 

Haddock, 

1 1 00 

Hales, 

8.6 

Hales-Owen  inhabitants,   qq 

HaU,                        416 

>  789 

Hamond,                  , 

44 

Hamworth  inhabitants. 

900 

Harcourty 

52 

Hare  et  Mann,         146 

1,  266 

Harland, 

998 

Harvey, 

547 

Harwood, 

1088 

Haughton  inhabitants. 

83 

Hawks, 

85§ 

Hayes, 

843 

Haywardj 

68 

Hearle, 

625 

Heber, 

915 

Hebden, 

It  09 

Helling,                       8, 

.  476 

Helfton  mayor,         555 

,677 

Hendricks, 

•234 

Hernty 

'95 

Hertford  recorder, 

678 

Heflop, 

974 

Hill, 

790 

Hinamy 

263 

Hodforiy 

921 

Hoodcn, 

1 1 09 

Hoopevy 

918 

Hornfey  inha\)itants. 

182 

HoweU, 

998 

Hotch, 

552 

How, 

699 

Hudfon, 

909 

Huggins, 

882 

Hulftop, 

621 

Hunt  et  ar. 

42 

Hyworth  inhabitants^ 

10 

James,                     679, 

1256 

Jeffries^           124,   125, 

446 

Jeffs, 

984 

Jenkins, 

1050 

Rex  V.  y innings  J  Page  92^ 

Jocamb,  953 

Johnfon,  261,  579,  644,824* 

1000 
Jones,    185,474,704,1146, 

1161 
Iflip  inhabitants,  423 

Ivinghoe  inhabitants,  90 
Keat,  950 

Kelley,  530 

Kimberley,  848 

King,  496,  1098,  1268 
Kings  Langley  inhah.  631 
Kingfton  mayor,  578 

Kinnerfleyet  Moore,  193 
Lambeth  inhabitants,  525 
LandafF  Bifhop,  1 006 

Landen,  44.3 

Lawley  Lady,  904 

Leofield  inhabitants,  698 
Leonard,  142,  302 

Leonard  St.  630 

Lewis,  70,  704,  83s 

Lifle,  1090 

Lifter,  478,  788 

Litchfield  and  Coventry  6p. 

1023 
Little  Dean  inhab.  555 

Lloyd,  996 

Loggen  et  Froomc,  73 

London  city,  1 1 1 3 

Lone,  920 

Lowfield,  937 

Lowther  Sir  William,  637 
Luckup,  1048 

Lundyy  848 

Mackintofli,  308 

Madley  inhabitants,  1 1 98 
Magrath,  1 242 

Maidftone  mayor,  &c.  539 
Malland,  828 

Malmjbury  inhabitants^  739 
Mann,  749 

Marriot,  66 

Marfhal,  921 

Mary   St.    in   Marlborough, 

700,  932 
Mawgrtdgiy  771 

Meliingy  15,  I7j  27,  805 
Mcndcz,  473 

Rex 
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tx  V.  Middlefex  Juftices,  P.  1028 
Miden.  Epifc.  6a 

Miller,  1103 

Minchinhampton  inhabitants, 

874 

Minify,  642 

Moife,  595 

Monkhoufe,  1 1 84 


Moore, 

Moravia, 

Morgan, 


946 

1166 

1042,  1049, 1066, 

1215 


Morris,  90 1 

Morpeth  balllvos,  58 

Motherfell,  93 

Munden,  190 

Munnery,  76 

Munoz,  1 1 27 

Nathan,  880 

Newcaftle  hoftmen,  1 223 

Newen$j  1 1 04 

Newton,  413 

Nicholls,  1227 

Nicholfon,  299 

Nixon,  185 

North,  140 

Norton  inhabitants,  831 

Norwich  major.  &c.  55 

Norwich,  dean,  &c.  1 59 
Norwich  city  inhabitants,  177 

Nunez,  1 043 

Dbrian,  IH4 

Olave  St.  parifh,  5 1 

Oneby,  766 

Oflulfton,  1 107 

Pappineau,  686 

Paris,  '^43 

Parifi^  .  788 

Pattle,  405 

Pearfon^  11 00 

Peckham^  475 

Penrice,  1235 

Percivall  et  al*,  56 
Perfehoufe^                  146,   153 

Peter  St.  Par.  Oxon^  524 

Petham  inhabitants,  1 1 47 

Pcwtrefs,  1 026 


Rex  V.  Poland, 
Pollard, 
Polftead  inhab. 
Popplewell, 
Portfmouth  inhab. 


Philips, 
JPocock, 


a6i,  394,  921 
'    1157 


Pagi  49 

1 102 
1263 

686 
746 


Powell,  8,  33,  782 

Prefton  inhab.  j  040 

Pufey,  717 

Read,  789 

Reader,  531 

Reafon  et  Tranter,  499 

Reeks,  716 

Revel,  420 

Reynell,  1161 

Rhodes,  703,  728 

Ridpath,  968 

Robe,  99Q 
Roberts,  266,608,1937, 1208, 

Robins,  j  069 

Robbiibn,  55^ 

Roe  et  al',  wj 

Roper,  1072 

RufFord  inhabitants,  51^ 

JLutter^  J  43 

Salifbury  Sarah,  547 

Saunders,  1 67 

Scott,  870 

Seward,  739 

Sergifon,  i  j  8  c 

Sewers  commiffioners,  763 

Sheldon^  ^^S 

Sherburne  inhab.  1  j  65 

Sherrard^  593 

Shrewfbury  Juftices,  975 

Sidney,  1165 

SimmondSf  871 
Simpfon,     44,  1 04, 475, 609 

Skingle,  1 00 
Smith,     1 26,  265,  307,  704> 

934,  946,  982 

Soley,  6 . 8 

Solgard,  J097 

Solomon  Nathan,  880 

Somerfetfhire  Juftices,  992 

South-marftoii  inhab.  1  £9 

Sparling,  497 

Sparrow,  X123 

Staplcton^  443 

-Rex 
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Rex  w  Strduardf  Page  70 1 

Stoughton,  goo 

Street,  788 

Stroud  Inhabitants,  3 1 5 

Sundriih  inhabitants,        983 
Sutton,  ^^74 

^1  aunt  on  ^  663 

TaiiiUon  mayor,  ]  20 

Taylor,  849,  1 167 

Telfcombe  inhabitants,     314 
Tenant,  7 1 6 

Thame  Guardian'  Eccl'  115 
Thccd,  43,  608,  919 

Thomas  St.  Parilli,  745 

ThompJoHj  44 

Tilly,  316 

Tod,  530 
Travcrs,                   700,  749 

Trcvilian,  1268 

Tucker,  225 

Turner,           77,  139,  1219 

Vandeleer,  69 

Vanderplaiiky  760 

Venabks,  630 

Vincent,  481 

Unitt,  567 

Upton,  8j6 

Utoxeter  inhabitants,  932 
Wakefield,                  69,  644 

WolthamflTix}  inhabitant i^  102 

Ward,  893 

Ward  John  Efq;  747 
Warminfter  inhabitants,  470 

AV'arne,  644 

Warner,  644 

Warre,  698 

W.itkiiifon,          .  1122 

Webb,  1068 

Welbcck  inhabitants,*  1143 

'Wells,  549 
Wcobley   churchwardens, 

1259,  '261 

Weft  beer,  '^33 

Wcfton,  623 

Weftwood  inhabitants,  73 

Whaley,  ''39 

White,  1220 

\\'hitlock,  263 

Wild  man,  879 


Rex  V.  Wilkins,  tage  624 

Williams,  677 

Wilts  com\  102 

Winterjngham,  2 

Witham  inhabitants,         142 

Wombwell,  968 

Woodfall,  1 1 31 

Woodham,  828 

Woolftanton  inhab.        11 10 

Woolfton,  834 

Wright,  915,  1 041 

Wych,  ■  872 

Wykcs,  1092 

Wynd,  834 

Wyhdham,  2 

Reynolds  v,  Clarke,  634 

Reynolds  v.  Thorpe,  796 

Rice  V.  Oatfield,  1095 

Rich  on  dem%  Lord  Cullen  v.  John- 

fon,    •  1 142 

Richardfon  v.  Atkinfon,  576 

Richardfon  v.  Jelly,  1270 

Rig  «;.  Wilmer,  697 

Right  V.  Hamond,  427 

Rios  t;.  Belifante,  1209 

Ritfon  V.  Francis,  877 

Rivers  v.  Lite,  1 1 30 

Rivet  V.  Cholmondley,  1202 

Road  V.  North  Bradley,  1 168 

Robins  v.  Sayward,  441 

Robinfon  v,  Davis,  526 

Robinfon  v.  Green,  574 

Robinfon  v.  Gr of  courts  675 

Robinfon  v.  Nicholls,  1077 

Robinfon  v.  Stone,  1260 

Robinfon  v.  Tongc,  879 

Robinfon  v.  JVebh,,                  ^  469 

Rochtfchilt  V*  Leibman,  836 

Rogers  v*  Birkmire,  104O 

Rogers  V.  Loyd^  201 

Roper's  cofcy  286,  294,  369 

Rofs  V.  Cinfcj  1 096 

Rowland  V.  Exon  Decan.  450 

Ruding  V.  Newell,  983 

Rufdell  V.  Carncfs,  568 

Rulh  V.  Baker,  996 

Ruffcl  T'.  Bohemc,    ^  1127 

Ruflel  v.  Martin  and  Thorpe,      58? 

Rutherford  v.  Scott,  93O 

Rutland 
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Rutland  Duke  v.  Hodgfon,  Page  777 
Rutter  V.  Redftone^  837 

Rjrley  v.  Hicks,  651 


S. 


Sacheverell  v.  Sachevcrcll,  35 

Sale  V.  Crompton,  1209 

Saltern  j.  Wynne,  1 07 2 

Salufbury  Cotton  v.  Davis^  53 

Sanderfon  v.  Brignall,  747 

Sanderfon  v.  Cbggett,  421 

Sands  v.  Brooks^  78 

Sargent  v.  Reed,  1 228 

Sarrot  v.  Fielding,  244 

Savage  v.  Dent^  1064 

Savil  V.  Kirbyy  1 1 00 
Scarborough  corporation  cafe,   11 80 

Schriven  and  Turner's  cafe,  832 

Scotton  V.  Scotton,  235 

Scrimihire  x;.  Alderton,  1182 

Seaford  v.  Caftlt-church,  1022 

Seagood  v>  Neale,  426 

Seaman  z;.  Fonereau,  1183 

Searle  v.  Lord  Barrington,  826 

Selby  V.  Rufell^  903 

Sehvin  v.  Browrty  1 261 

Serocold  v,  Hampfon,  1 178 

Seymour  v.  Day,  899 

Sbadford  v.  Houilon,  317 

Shank  v.  Payne,  633 

Shaw  V.  Weigh,  798 

Sheather  v.  Holt,  531 

Sheepfhead  v,  Melbrun,  1225 

Shelburne  v.  Stapleton^  615 

Shelly  V.  Majhrij  449 

Shelling  v.  Farmer,  646 

Shepherd  v.  Oakes,  893 

Shepherd  v.  Shoothofe,  41a 

Shepley  v.  Marfh,  x  1 3 1 

Shere  v.  Brown^  228 

Shergold  v,  Holloway,  1002 

Sherman  v.  Alvarez^  639 

Shirty.  Carr^  929 

Short  V,  King,  681 

Shrewfbury  gaoler's  cafe,  532 

Shuttlewortb  v.  Bravo,  507 

Shuttleworth  v,  Pilkiogton,  1 1 55 

iSim's  cafe,  1 207 
Vol.  II, 


Sifney  v.  Nevinfon, 
Skinner  v.  Rebow, 
Skipp  V.  Hooke, 
Skipwith  V.  Grecsif 
Slater  v.  Swan, 
Slaughterford*s  cajij 
Siicer  v,  Thbmpfon, 
Smalley  v.  Kerfoot, 
Smallwood  v,  Vernon9 
Smalt  V,  Whitmill, 
Smith's  cafe. 
Smith  V.  Abbot, 
Smith  t/.  Bouchier, 
Smith  V.  Carr^ 
Smith  V.  Clarke, 
Smith  V.  Crabb, 
Smith  V,  Dudley, 
Smith  V.  Dunce, 
Smith  V.  Fuller, 
Smith  V.  Gibfon, 
Smith  V.  Glafs, 
Smith  V.  Hixon, 
Smith  V.  Huggins, 
Smith  V.  Key, 
Smith  V.  Mafon, 


Page  699 
9x9 

ic8q 

610 

872 

855,  1204 

1156 

X094 

478 
1054 

892 
1152 

993 

J 104 

1 130 
X149 
1102 
1048 
786,  1 151 
Z045 

545 

977 
1 142 

638 

8j6 

1 186 


Smith  V.  Nicholfon, 
Smith  ex  dim.  Dormer  v.  Parkhurft, 

1 105 
Smith  V.  Pelah,  1264 

Smith  V.  Potter,  4x5 

Smith  V.  Smith,  955 

Smith  V.  Triggs,  487 

Snow  V.  Como,  507 

Somerfct  Duke  v.  France,  654 

Sorefby  v.  Sparrow,  1 1 86 

South  V.  Jones,  24^ 

Southerton  v.  Whitlock,  690 

Southoufe  V.  Boak,  1 2 16 

South-fea  Comp.  v.  Duncombe,  912 
South  Sydenham  v.  Lamerton,      57 


Southwould  V.  Yoxford, 
Sparrows.  Carruthers, 
Squire  v.  Archer, 
Stafford  V.  Forcer^ 
Staflbrd  v.  London  civ, 
Stamma  v.  Brown, 
Stanton  v.  Smith, 
Starling*  s  cafe^ 
Stead  i;.  Lateward, 
*  4M 


1127 

Z236 

906 

22,   807 

95 

"73 

762 

38 

6-3 
SteeU 


\ 
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Steele  v.  Manhyy 
Stephens  v.  Greenland^ 
Stephens  v.  Haughton, 
Stevenfon  v.  Ncvifon, 
Stewart  v.  Smith, 
Stibbs  V.  Clougb, 
Stiles  V,  Mead, 
Stoke  Prior  v,  Grafton, 
Stone  V.  Atwoll, 
Stone  v.  Ling  wood, 
Stonehoufc  v.  Ewen, 
Etonehoufe  v,  Mullins, 
Story  V.  Atkins, 
Stoughton  V,  Reynolds, 
Stratford  v.  Ncale, 
Stratton  v,  Burgis, 
Street  v,  Hopkinfon, 
Strode  v.  Palmer^ 
Strong  V,  Howe, 
Stroud  V.  Tilly, 
Strutvillc  V,  ' 


Studleyv.  Sturt, 
Stutter  V.  Frefton, 
Suell  V,  Timbrell, 
•  Sullivane  v.  Seagrave, 
Sumner  v.  A^on^ 
Summr  v.  Ferryman^ 
Sutton  V.  Uryan, 
Swainc  f .  De  Mattos, 
Swayne  v.  Wallingcr,  ^ 
Swcctapple  V.  Goodfcllow, 
Sword-blade  comp.  7^  Dcmpfcy,  892 
Syderbottom  v.  Smith,  649 

Symcs  V.  Oakcs,  893 

Symonds  v.  Parmentcr,  1269 


Page  303 
726 

847 

583 
866 

227 
738 

107 1 
1076 

651 

874 

873 
719 

104s 

482 

114 

105s 

105, 537, 541 

621 

1162 

80 

782 

643 
695 

4»3 
917 

728 

1211 

746 
867 


T. 

Talbot  V.  FlubUe, 
Tarlton  v.  Wragg, 
Tarrant  v.  Mawr, 
Taylor  v.  Dobbins, 
Taylor  v.  Hail, 
Taylor  v.  Lake, 
Taylor  v.  Lowe, 
'^aylor  v.  Raymondy 
Taylor  v.  \\  atteneys, 
Teclby  V.  Wijlerton, 
Tinch  V.  Daltotu 


1154 

1,271 
576 

399'  512 
1189 

575 

983 

895 

1218 

// 
786 


Tefhmaker  v.  Edmontcm  huminedi 

Page  406 

Thatcher  V.  Stevenfen,  144 

Theed  v.  Lovcll,  1103 

Thomas  v.  Bifhop,  955 

Thomas  v.  Porter^  450 

Thompfon  v.  Batty,  777 

Thompfon  v.  Berry,  551 

Thompfon  v.  Tiller,  1266 

Thornoy  v.  Fleetwood,,  318 

Thornton  y.  Barnard^  809 

Thornton  v.  Moulton,  533 

Thrale  v,  Vaughan,  1190 

Throgmorton  v.  Smith,  932 

Thruftout  V,  Grey,  1056 

Thruftout  V.  Peake,  12 

Thruftout  V.  Troublefomc,       1099 

Tildon  V,  Wheadon^  147 

Tindale  v.  Gwynnc,  1270 

Tlppin's  cafey  lOO 

Tipping  V.  Smith,  1014 

Titchbourn  v.  White,  145 

Tito  V,  Duthy,  1203 

Titus  V,  Lady  Prefton,  /652 

Tod  V.  Stoakesy  647 

Toephsn  v,  Elkingy  678 

Tomlin  v,  Pi^rlis^  1177 

Toms  V.  Mytton,  744 

Tonge  V.  Watts,  1251 

Torrent  z\  Burley,  715 

Tottcnhoc  V.  Newton  LqngvilU^       477 

lowers  V.  Ofborne,  500 

l^ownfend  v,  Duppa,  610 

Townfend  v.  Thorpe,  776 

Tremain's  cafe,  168 

Tvevlvian  v.  Lc^UDrena^  2C9 

Trinity  v.  Shorcditch,  10 

Tryon  %\  Carter,  994 

Tiukcr  V.  Stevens y  1052 

Tucker  V.  Waller y  419 

Tiickcrtnan  v.  Jefferjy  15 

Tuily  V.  Sparkes,  867 

Turner  v.  Crlfpy  827 

Turner  v.  Goodwin^  459 

Turners.  Mead,  416 

Turner  v,  Schomberg^  123J 

Turner  v,  Trifoy,  iM 

Turner  v.  Turner,  708 

Turner  v,  Warren,  1079 

TuriGfl 
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Turton  v.  Benfo^, 

P((ge  240 

Turton  v.  Hayes, 

439 

Turvil  V.  Aynfworth, 

• 

•XT 

787 

Valentine  v.  Fawcett, 

J021 

ValUant  v.  Dodimeady 

1221 

Vandeput  v.  Lord, 

78 

Vane  Lord's  cafe. 

1202 

Vat  V.  Green, 

697 

Vaughan  v.  Browne, 

1 106 

Vaughan  v.  Evans, 

630 

Vaughan  v.  Fuller, 

J  246 

Vergen's  bails  cafe. 

I2I7 

Vernon  v.  Goodrick, 

5 

Vernon  v,  JeflFerys, 

1 146 

Vicars  v.  Worth, 

47^ 

Vice  r.  Burton, 

891 

Viftorin  v.  Cleeve, 

1250 

Vincent  v.  Preflotij 

303 

Underbill  y.  Durham^ 

1005 

Underwood  v.  Hewfon, 

596 

Underwood  v,  Farks, 

1200 

Unwin  V.  Kirchoff, 

1215 

w. 
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Cfie  3^?tttctpal  ^atter0^ 


PR  d  C  E  ED  IN  G  8  in  informa- 
tion of  f«0  ^warranto  do  not 
abate  by  death    of    the  King. 

Pagt  782 

The  King'9  writ  of  error  in  qusu^  imfidit 
abates,  by  his  death*  .843 

prohibition  at  the  fait  of  hufband  and 
wife  does  not  abate  by  the  death  of 
the  hufband.  1063 

Coverture  of  the  defendant  a/ter  action 
brought  cannot  abate  the  plaintiiF's 
fuit.  8 1 1 

Flea  in  abatement  muft  come  in  within 
the  firft  four  days.  \  192 

Affidavits  are  requifite  to  a  plea  in  a- 
batement  in  the  crown-ofice.       1 161 

Plea  that  the  original  was  not  returned 
mud  ht  verified  by  affidavit «  639 

Plea  of  privilege  without  affidavit  fet 
afide.  738 

A  dilatory  ^an  not  be  pleaded  after  an 
imparlance.  5^3*532 

Matter  of  record  pleaded  by  way  of^  di- 
latory^ if  of  another  courts  mufl  be 
Jub  tede  figillu  J  20 

A  trader  may  be  fned  by  his  degree, 
and  the  writ  fhall  not  abate  anlels  he 
pleads  another  degree,  £j6 

Vol  ,  I. 


Plea  of  wrong  addition  muft  give  ano? 
ther  addition  of  the  fame  kind.     fag9 

8r6 

One  part-owner  brings  trefpafs  without 
his  companion,  it  mufl  be  pleaded  in 
abatement.  820 

That  there  is  another  oblieor  bound  in 
the  bond,  muft  be  pleaded  in  abate- 
ment. 503 

Judgment  on  demurrer  upon  a  plea  in 
abatement  muft  be,  quod  re/potuleai, 
l^c.  532 

See  9iitn,  Dame,  ^olnt  anii  rebetol* 

The  giving  a  note  for  5  A  can  not  be 
pleaded  in  fatisfadUon  of  an  ajfumffa 
for  more  money.  ^26 

A  feoffment  is  not  pleadable  in  fatis- 
fa^lion  of  a  fpeciai  ty ,  6 1  j 

Pleading  a  fatisfadion  is  not  fufficient 
without  Ihevving  an  acceptance,     573 

In  account  a  difcharge  to  a  common  in* 
tent  is  fuiiicienr,  680 


4N 


9B(on0 


A  Table  ofthi  Principal  Matter Si 


9S{on0  popular^ 


9l)m{nfftrato^ 


Leave  given  to  compound,  on  affidavit  |  Mandamus  granted  to  commlr  admilnr' 
of  the  defendant's  poverty.    Page  167  I      ftration,  generally.  Page  ^^t- 

Proceedings  ftaid,  for  the  caufe  arifing  I  Mandamus  lies  not  for  an  adminillrator 


in  another  county  than  where  B.  R. 
fits.  415 

The  adl  2 1  yac,  1 .  r .  4*  for  filing  affi- 
davits, does  not  extend  to  fubfe- 
quent  penal  flatutes.  lo^l 

No  information  lies  ^t  the  affifes  for  non- 
refidence.  1  to  5 

The  flatute  21  J^ac.  i.  c.  17.  does  not 
give  a  new  jurifdi<5lion  to  the  affifes, 
&c.  '      no3^ 

Where  the  plaintiff  is  out  of  the  land, 
proceedings  Ihall  flay  rill  fecurity 
given,  697 

Plea  of  a  lepoycry  ip  .a  .fopiier  action 
mud  fliew  the  day  each  bill  was   ex- 
hibited, 1 169. 
A  corporation  can  not  fue  as  a  common 

informer.  1 24 

Defendant  can  not  plead  double  in 

fui  tarn.  '^44J 

A   qui  tarn    information    can    not     be 

quafhed  on  iiiotion*  ^5 3 

3&iQn  tux  jcate* 


'. 


For  malicious  profecution  muft  fhew  bow 
it  was  determined,  114 

Where  the  aft  is  lawful,. as  the  fixing  a 
fpout,  and  the  confequence  is  inju- 
rious ;  the  remedy  is.  by  caie  and  not 
trefpafs.  634 

Adtion  lies  for  a  malicious  profecution  of 
a  bad  iiidiftnirnt.  691 

Trefpafs  on  the  cafe  is  not  within  the  fta- 
tute  WilL  3.  that  gives  coAs  to  an  ac-; 
quitted  defendant.  1 0051 

Lies  for  knowingly  keeping  a  dog  ufed 
to  bite,  though  the  damage  happened 
by  accidental  treading  on  him.    1264 

IPDDftion. 

Late  commorancy,  is  a  good  addition. 

Sec  Abatement,  ilvame* 
9l)iottntment. 

Of  adjournments  into  Parliament  prop- 
ttr'^ijicultatem,  3  8q 


durante  mineri  aitattm  892 

The  fpiritual  court  may  revoke  an  ad- 
minifb-ation  if  granted  on  wrong  fug- 
geilion.^  911 

The  fpiritual  coa^t  may  awaid    a  o>m- 
miffion  of  apprjiifement  before  giwit- 
ing  adminil&atibn  with  the  wiU  an- 
nexed. 95^ 
As  to  what  a£b  the  adminifhracion  ffiall 
relate.  97 
Though  a  feme  has  power  to  make  a 
will,  yet  the  baron   fhiall  have  admi- 
xxiih-atio/i*                                         891 
Where  the  hulband  |i^  departed  firoia 
all  intereft  in  the  wife's  fortune  he 
ihall  not  have  adminiilration .       1 H 1 
Though  the  wife  has  a  feparate  eftate  at 
her  difpofal   and  makes  a  will,  yet  if 
there  be  no  afTent  of  the  hufbandhe 
ihall  have  adminiftratiDD..             i  J  1^8 
The  fpiritual  court  may  take  a  bond  for 
a  due  adminiibratien    cum  Hfimmm9 
annexo.                                             1 137 
An  adminiih^tor  pendente  lite  about  ^ 
will  may  bring  adUpns.                   917 
An  ^dminifbratioh  -may  be  pleaded /«u 
darrein  con/inuance to }u&ify  a  retuner. 

iw6 

Form  of  declaring  againffc  adminifirator 

in  B.  ^.  781 


9t)inftalt^« 

Carpenter  may  fue  in  the  Admiialty  ^ 
wages,  707 

Boatiwain  may  fue  ^n  .t}ie  Adjp^iialty  for 
wages.  8j8 

Mate  who  aftenyards  becomes  m^ 
can  fue  in  the  A'd^uifaltyonly  fpr  fti^ 
wages  as  mate  937 

Where  the  contrad  is  u;Qder  feal  mari- 
ners   cannot  fue    in  the  Admiralty. 

968 

The  Admiralty  jurifdiftion  for  \%agcs 
may  be  fuperfeded  by  agreement.   40J 

One  part-owner  jpaay  fue  another  who 
is  going  to  fea,  to  give  fecurity  for  the 
fhip*  890 

Oie 


JfTath  cf  the  'Prtndpvl  MbUerf, 


One  pvt-own*r  may  fuc  without  the. 
others  on  theftatujtes  of  R,  2.  F%  1045' 

Prpibition  to  the  Admiralty  of  the  dnque- 
ports,  to  ftay  a  fuit  for  piloting  fhips 
not  being  of  the  (bciety;  249, 

The  mailer  cannot  hypothecate  the  Ihip; 
before  the  voyage  begins*  6^5 

Where  a  deed  .comes  in  by  incident ,  the, 
Admiralty  may  try  whether  it  l)c 
J&audulent»  761 

T£  a  fuit  is  pending  m  B.  R.  againfl  one 
in  the  Admiralty  cuftody,  he  mufl  be 
turned  over  to  the  marihal.      ,     936 

Sentence  of  a  foreign  Admiralty  con- 
demning a  fhip  as  unfits  not  to  be  read 
in  an  a^on  on  the   charter-party. 

1078 

I 

jjldortgagor  (hall  prefent  to  a  living  tilt 

foreclofure.  403! 

Advowibn  is  aflets,  879I 

Prefentation  makes  and  proves  the  feifm* 

of  an  ad\rowfon.  lb 1 1' 

$ee  jdfiare  impeutt, 

9ffilMlMt0. 

A^davits  fwom  before  a  Judge  in  /r#- 
lanJ  r  eaid  in  England,  545 

Qn  motion  to  fubmit  to  a  fine«  affida-^ 
vits  read  denying  the  fa6t,.  64a 

How  affidavits  m  uil  be  intitled .  7  04 

Affidavits  requifite  to  a  plea  in  abate- 
ment in  the  -crown-officey  1 1 6 1 

Supple tory  oath,  in  what  cafe  to  be  ad- 
mitted. %q 

Old  affidavits  not  (uflicient  to  hold  to 
bail.  1270 

See  %Wtxaznu 

jbi  what  caf<?s  the  parol  ihaU  demur  on 
^  writ  of  error.  96a 

9sreement. 

Agreement  made  upon  good  confeder- 
ation i9  to  be  confxderei  in  equity  as 
performed.  456 

Specific  performance  decreed,  where 
the  party  infilled  to  forfeit  the  pe- 
nally. 533 


The  pofTcfTor  of  an  eftate  Kas  a  power 
to  make  a  jointure,  but  dies  before  ^ 
compleat  execution  of  the  power 
according  to  his  marriage  articles ;  th^ 
remainder  man  decreed  to  perfect  it. 

Page  596 

7he  hufband  covenanted  to  take  up  his 
freedom  in  Lowlony  but  did  not :  his 
eflate  diilributed  according  to  the  cuf- 
torn*  .   455 

No  carrying  a  voluntary  fettlement  into 
execution  I,  73^ 

Not  to  be  pleaded  to  a  perfolial  a6HoQ, 
without  alleging  the  plaintiff  to  be 
an  enemyb  1082 


UmbafbDOif. 

Privilege  of  AmbaiJadors% 

9iittttinncnt* 


797 


Appearance  by  attorney  where  it  (hould 
be  by  guardian,  amended>  the  attor- 
ney having  undertaken*  114 

Appearance  of  infant  by  attorney^  held 
not  amendable  after  error.  44J 

Leave  given  to  file  a  new  bill  to  amend 
by.  5g3 

Declaration  amended  by  bill  filed,  after 
fpecial  demurrer  and  argument.      9  J4 

In  an  a£^ion  againil  a  returning  officer, 
for  refuting  a  copy  of  the  poll,  ievi^al 
miflakes  amended.  136 

AdUon  for  double  damages  on  a  £il{e 
return  amended  after  error*  1227 

Amendment  after  plea  in  abatement.  1 1 

Jntravit  for  uitra*verunt  in  a  declaration 
amendable.  >8o7 

An  ajfumfjit  laid  to  the  teftator,  amend- 
ed and  made  to  the  executon,  after 
iilue  joined.  890 

On  plaintiff's  amending,  defendant  may 
eled  to  have  an  imparlance  or  cpfls. 

950 

Amendment  of  the  declaration  by  t&e 
bill  filed,  after  verdid:.  1151 

Like  amendment  after  verdi£i  by  flriking 
out  quod  cum»  1 162 

Entring  continuances  or  other  miniflerial 
a£ts  amendable  after  the  term  at. Com- 
mon law.  139 
4  N  a                                    Amend- 
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Amendment  by    adding   continuances. 

Page  734 

Defendants  plea  amended  by  the  counfels 
draught.  846 

Replication  to  a  fpecial  plene  adminifira- 
*vit  not  amendable  after  trial  and  ver- 
didfetafide^  1002 

Plaintiff  may  change  the  venue  by  a^ 
mending  1162,  1202 

Declaration  in  ejedlmentheld  not  amend- 
able. 1 2 1 1 

Ejedlment  amended  by  making  the  verbs 
in  the  plural.  807 

Declaration  in  ejeftment  amended  by  en- 
larging  the   term    without   confent. 

1272 

Incertainty  of  a  judgment  as  to  the  term 
in  ejeftment  amendable.  682 

Scire  facias  not  amendable,  but  muft  be 
quafhed,   .  401,  1 1 65. 

An  information  amended,  185,  871 
after  plea  in  abatement.  739 

Information  nOt  amendable  in  the  venue. 

Counts  m  an  iliddhnent  can  not  be  (buck 
out.  1026 

Plea  to  fcire  facias  at  the  fuit  of  the 
crown,  amended^  686 

Plea  to  information  of  ^  ^warranto 
amended.  ^'jt 

Name  of  a  juryman  anended  ar  thii  trial. 

iai4 

Want  of  2ijimiliur  not  aided  or  amend- 
able, .   641 

Writ  of  inquiry  amended  by  the  judg- 
ment. 684 

Amendment  of  judgment  by  the  verdid. 

Variance  in  the  nifi  prius  roll  amended 
by  the  plea  roll  in  indidmest  for  for- 
gery. 843 

Should  recover,  for  do  recover,  amend- 
ed after  error,    H32.    Shall  tccovtr, 

1156 

Judgment  amended  after  error,  by  in- 
ferting  that  the  plaint  ijf' ought  to  recover, 

1182 

Foftea.  amended  by   the  judge's  notes. 

Special  verdidl  that  a  bankrupt  bought 
and  fold  ^r^'tf/ quantities,  amended  as 
to  the  quantities,  on  affidavit  that 
they  were  proved  at  the  trial.  5 1 4 

An  old  judgment  by  confeihon  is  not  to 
be  amended*  1209 


What  writ  of  error  is  not  amendaSts 

Page  807 
Writ  of  error  amended  by  ftriking  out  i 

plaintiff.  892 

Writ  of  error  amended  without  cofts. 

863 
The  court  ex  ojffich  may  amend  a  writ  of 

error*  po* 

Writ  of  error  returnable  before  judgment 

given,  not  amendable.  807 

A  new  roll  ordered  to.  be  made  up,  the 

former  being  loft  835 

A  new  writ  of  inquiry  ordered  to  be 

made  on  lofs  of  the  former.  1077 
A  new  pofiea  ordered,  the  former  being 

loft.  1264 

The   {ef&ons  cannot  amend  orden  by 

adding  new  averments .  1158 

After  error  in  the  Exchequer  chamber, 

the    amendments    muH  be  Bude  he 

JS;    R^  837 


9menDir. 
See  Cref jaf0. 

9metcetnenr. 

In  mifericordia  lie.  is  a'  good  entry  of 
the  amercement  of  a  peer.  225 

Where  a  nolle  pro/equi  is  enter'd,  the 
plaintiff  need  not  be  amerced.        574 

Muff  be  by  the  court,  and  not  by  the 
jury.  847 

3iifiDer. 

Where  a  man  fubmits  by  covenant  to 
anfwer,  he  ihall  not  proted  himfdf 
by  pleading  penalties.  16S 

3ppeai  to  JbelBoiui. 

Appeal  may  be  difeiiffed  for  wast  of  die 
notice  appointed  by  the  feffions.     3/5 

Appeal  muff  be  to  the  next  feilions  after 
removal,  not  date  of  the  order.     831 

Sppcal  of  iFdon^. 

Acquittal  on  an  indidment  for  mmdcr 
is  a  fcaaddtion  to  bail  upcaaa  appeal. 

855 

AppeDee 
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Appellee  convifbd  cm  the  indidment 
and  pardon'd,  not  b^able.  Page  858 

9p9earance« 

Defc£l  of  fummons  cored  by  appear- 
ance in  a  conviction  before  juftices. 

261 

1{  an  infant  refufes  to  name  a  guardian 
to  appear  hy,  the  plaintiff  may  do  it 
for  him.  1076 

See  9menDment. 

9pneutfce6« 

The  feflions  have  an  original  jurifdiflion 

to  difcharge  apprentices.       143,  704 

Diicharging  an  apprentice  without  af- 

figning  a  good  reafon  in  the  order,  is 

ill.  704 

They  cannot  difcharge  for  fickncfs.     99 

Ufmg  him  unkindly  is  not  a  futtlcicnt 
reafon  in  an  order  of  difcharge.    1014 

Can  not  be  difcharged  without  appear- 
ance or  fummons  of  the  maftcr.    10x3 

Juflices  can  not  order  money  to  be  return- 
ed when  they  difcharge  him.  69 

Apprentice  bound  and  inrolled  in  London 
may  be  difcharged  by  the  juflices  where 
his  mailer  lives.  663 

Appremiceihip  is  diifolved  by  death  ot 
the  mailer.  1 266 

Apprentice  after  his  mailer's  death  turn- 
ed over  by  his  widow  with  his  own 
confent,  gains  a  fettlement.         1115 

Bankruptcy  of  the  mailer  does  not  dil- 
charge  the  apprentice,  though  it  may 
be  a  reafon  for  difcharging  him.    582 

Aflignmcnt  of  apprentice  bound  out  by 
the  juilices^  not  to  be  vacated  by  the 
feilions.  48 

One  of  the  juflices  to  allow  a  binding 
muil  appear  to  be  of  the  quorum,   mo 

Money  allowed  for  cloaths  is  not  charge- 
able with  the  ilamp  duty.  1132 

apprentice  bound  for  four  years  gains 
a  fettlement.  1066 

Jr. diriment  for  not  receiving  an  appren- 
tice mull  iliew  the  bindrnp  to  be  ac- 
cording  to  the  ilatute.  1268 

V  here  the  apprentice  duty  is  not  paid, 
the   apprentice  gain.^  no  lettleH'Cnt. 

See  jlpettlcmcnt*    - 


3rbftta  (0-. 

Rule  made  upon  a  witnefs  to  a  fubmif- 
iidn  to  arbitration,  to  make  affidavit 
of  the  execution.  Page  i 

The  ilatute  <)  IV,  3.  c.  15,  does  not  ex- 
tend to  fubmiifions  by  rule  of  cour\ 

301 

Executing  an  award  by  procefs  of  con- 
tempt IS  difcretionary.  695 

Arbitrators  award  a  party  to  pay  coils, 
the  mailer  ihall  tax  them.  737 

Award  that  J,  ihail  execute  a  covenant 
to  indemnify  B,  is  good.  903 

In  debt  on  an  award  a  mutual  fnbmif> 
fion  muil  be  ihewn.  923 

Award  to  give  fecurity  for  an  annuity, 
not  faying  what  fecurity,  uncertain. 

1024 

To  ilay  proceedings,  not  final.         1024 

Award  to  pay  coils  to  be  taxed  by  one 
not  an  otiicer  for  that  purpofe,  is  ill. 

1025 

Awarding  the  giving  a  note  is  the  fame 
as  awarding  payment  at  a  future  day. 

1082 

A  demand  as  executrix  is  within  a  gene- 
ral fubmiiiion  to  an  award.  '^44 

An  award  cannot  be  complained  of  till 
the  fubmiiiion  is  made  a  rule  of  court.  * 

1178 

9rrcft. 

Juilice's  warrant.wherc  he  has  not  power 
to  grant  one,  will  not  jullify  the  of* 
ficer.  1002 

A  battery  cannot  be  juiUiied  by  an  arrell 
only.  '049 

See  IBJII. 

9flrct0. 

An  heir  hath  lands  by  hereditary  defcent, 

yet  he  ihall  not  be  liable  for  the  debt 

of  his  anceilor  any  farther  than  to  the 

value  of  the  lands  defcended.         66^ 

Advowfon  is  alTcts.  879 

Where  a  bond  is  forfeited  in  the  liiC 

time  of  the  teftntc  r,  the  penalty  is  the 

legal  debt,  and  on  the  iil'ue  what  is 

due  muil  cover  fo  much  afiets ;  but 

on  a  bond  where  the  day  of  payment 

4N3  it 
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is  not  come,  the  afTcts  only  can  be 
covered  for  the  fum  in  the  condition. 

Fage  io?8 
ands  devifed  to  the  heir  for  payment  of 
debts  are  affcts  by  defcent,  i  ^70 

To  pay  for  a  fet  of  fails  upon  requelV,  a 
fpecial  requeft  need'not  be  laid.       88 

Forbearance  i?  no  confideration,  where 
there  was  no  caufe  of  aftion  before. 

94 

On  a  flock  contraft  the  difference  held 
to  be  money  received  to  the  plaintiff's 

ufc.  406 

Where  the  thing  contracted  for  is  not 
delivered,  the  money  paid  for  it  is 
received  to  the  other's  ufe.  407 

A  ftranger  to  the  confideration  can  main- 
tain noaftion.  592, 

Where  there  is  a  fpecial  agreement,  the 
plaintiff  cannot  go  upon  a  general  /»-. 
dehitaius  affumffit,  unlefs  the  agree- 
ment is  fully  performed  on  the  plain- 
tiff's part.  64.8 

Where  a  debt  is  to  arife  upon  a  condi- 
tion fubfequent,  there  mud  be  an 
cxad  performance,  to  intitle  the  plain- 
tiff to  recover  on  a  general  indebitatus 
affumpfit.  •  653 

No  aftion  lies  for  work  done  in  expec- 
tation of  a  legacy.  728 
Fees  to  ulhcr  of  black  rod  recovered, 

747 


On  ajttachment  the  party  is  not  bomid  te 
anfwer  what  may  convi^  him  of  ano- 
ther offence.  ^^gi  444 

See  Contempt. 


Sttomet- 

The  different  manner  of  proceeding  a« 
gainft  attomies  in  ^.  R.   and  C.  B, 

76 

The  manner  of  inrolling  them,  77 

Bound  by  liis  undertaking  to  appear  \» 

an  infant,  1 14 

A  general  admiffion  of  a  trocbeim  amy  to 

profecute  all  fuits  is  fumcient.  304 
The  attorney  ordered  to  pay  cofts  where 

the  plaintiff  could    not   be    found, 

40^ 

Where  the  papers  are  loft,  the  attorney 

on  the  other  fide  fhall  give  a  copy. 

4H 
Replication  non  eft  attorn^  muft  not  coii- 

dude  aj  pais,  jjj 

In  what  cafes  the  court  will  order  an 
attorney  to  deliver  deeds.  547 

Attorney  ordered  by  rule  to  deliver 
writings.  621 

Attornies  muft  deliver  bills  before  they 
bring  an  action  for  them.  633 

Where  an  attorney  undertakes  to  ap- 
pear, the  court  will  oblige  him  to 
do  it  in  all  events.  69^ 

Where  warrant  of  attorney  is  given  to 

execute  a  deed,  it  muft  be  execute 

in  the  nanie  of  the  principal.         70J 

Maftcrs  of  ftiips  and  owners  are  gene-  I  Where  there  are  two  executors  and  one 

rally  liable  for  repairs,  unlefs  dpne  on        under  age,  they  may  fue,  but  cannot 


a  particular  undertaking,  8 1 6 

Where  money  is  extorted  by  durefs  of 
goods,  ajfumpftt  will  lie  for  it,        915 
AjJ'uTnpf.t  will  not  lie  for  a  paft  confider- 
ation, unlefs  it  was  at  the  requeft  of 
the  party.  933 

Where  a  man  has  covenanted  to  account 
for  money  to  be  received  to  another's 
ufe,  ajjumpjit  will  not  lie.  ^027 

9tta({)ment. 

Granted  on  the  firft  motion  for  ufing  the 
procefs  contf mptuoufly.  185 

Sheriff,  can  not  take  bail  on  an  attach- 
ment. 479 

^  If  an  attachment  goes  abfolutiely 
where  contemptuous  words  are  fworn 
only  by  one  witneis,  1 06  8 


be  fued,  by  attorney.  784 

An  attorney  of  C.  B.  muft  plead  his  pri- 
vilege in  B,  R,  and  cannot  be  diT- 
charged  on  common  bail.  S64 

The  executrix  of  an  attorney  pays  no 
cofts,,  though  a  fixth-  part  of  the  bill  14 
taken  off.  *  1056 

Attorney  prefent  at  putting  in  an  anf\i^'eri 
not  obliged  to  give  evidence.         1 1 2X 

Clerk  of  the  crown-office  may  have  4 
rule  for  the  originial  client  to  pay  him^ 

1126 
See  ^J^iSflcge^ 

Grantee  of  a  reverfion  cocild  not  maint 
tain  covenant  without  attonu[neEt  bet 
fofc  the  ftHt«tc  ^  -rf/rtr,  7* 

Qrantcip 
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Grantee  of  a  rent  before  the  ftatnte  4 
Jmh,  cannot  diftrain  withoat  attorn- 
ment. Fage  106 

Abetment 

In  B,  R.  calling  the  defendant  adinini- 
ftrator  in  the  declarntion  is  fufficient, 
without  a  fpecial  averment,  781 

Oh  a  covenant  to  lland  feifed  for  love 
and  affe£lion  one  named  in  the  deed 
may  aver  himfelf  a  relation.  934 

\f  here  a /cilice/,  or /ciens,  may  amount 
loan  averment.  233,  904 

In  a\rowrie§  commencement  of  particu- 
lar eftates  mull  be  (hewn.  796 

{n  avowry  for  an  amercement  in  a  Icet, 
the  avowant  muft  aver  that  the  plain- 
tiiFwas  guilty  ;  aliirr  in  trefpafs.  8^7 

3utbo^t^. 

An  authority  in  matters  relating  to  pub- 
lic juftice  is  joint  and  fcvcraL         117 

9utiitd  querela. 

The  court  refufed  to  fet  afide  execution 
on  a  releafe  of  the  tellator,  which  was 
controverted,  and  Id  ft  defendant  to  his 
au^^ita  querela,  IJ98 

Where  nichils  are  returned  on  a  fcirefa- 
ciasy  the  court  will  relieve  upon  mo- 
tion, if  the  party  applies  in  rcafonable 
time. 


1075 


9toarD.    See  Arbitration. 


Affidavit  of  2  debt  as  appears  hy  th 
hornlt  is  not  fuflicient.  Page  1 157 

Affidavit  of  belief  of  a  debt  is  not  fuf- 
ficient. 1209, 1226 
As  appears  hy  the  tefiator*s  beois^  is  not 
fufficient.  12 19 
An  old  affidavit  is  not  fufficient  to  hold 
to  bail.  1270 
Defendant  after  a  nonprof.  held  to  bail  in 
a  fecond  aft  ion  439 
Held  to  bail  in  debt  upon  a  judgment, 
where   he  might  have  pleaded  bank- 
ruptcy in  thefirll  aftion.                 477 
No  fpecial  bail  in  aftion  on'  a  fecond 
judgment,  782 
Where  the  original    debt  does  not  re- 
quire bail,  the  ad-'irion  of  cofb  will 
not  warrant  the  holding  to  bail  on  the 
judgment.  9^^ 
No  fpecial  bail  on  judgment,  after  de- 
fendant has  been  fuperfeded.        1039 
j  Special  bail  required  in  action  by  the 
lofcr  for  money  loll  at  play,        1079 
Special  bail  may  be  required  in  trover 
without  a  Judge's  order.              1191 
On  a  fecond  writ  (pending  a  firft)  com- 
mon bail  fhali  be  taken.               1209 
Where  a  defendant  has  been  difcharged 
on  perjured  bail,  he  may  be  held  to 
bail  on  a  fecond  writ  before  the  fir  ft 
♦    is  difcontinued.                             1216 
Common  bail  ordered  in  aftion  on  a 
a-jw  note  given  after  the  former  a£lion 
fuperfeded .                                     1218 
A  debtor  difcharged  on  an  infolvent  act 
makes  a  new  promife,  he  fiiall  not  be 
held  to  bail.                                  1235 
Conwnon  bail  ordered  for  money  rcc.-- 
vered  in  a  foreign  court.              1 243 
Putting  in  bail  where  not  required,  does 
not  preclude  the  court  from  ordering 
common  bail.                                ^^11 


In  nuhat  cafes  hail  Is  required* 

THE  aft  requiring  affidavit  of  10/. 
due,  in  order  to  hold  to  bail,  does 
not  fuperfede  the  aft  of  wHill.  3. 
which  requires  affidavit  of  20  /.  in  the 
counties  palatine.  iioa 


Bail  to  the  Jbcriff  and  hail  aho've. 

The  Iheriff  cannot  take  bail  on  an  at- 
tachment. 47g 
Sheriffs  officers  ought  not  to  be  bail.  ^^90 
If  tiie  defendant  negleOs  to  put  in  bail, 
the  bail  bond  is  torfeited,  though  the 
plainliiF  took  no  llep  to  quicken  him. 


4N4 


A  talk  9/  A0  Printipal  MktHrti 


A  bail  bond  to  appear  to  a  writ  return- 
able out  of  term  is  void  6n  the  face 
of  it.  Page  399 

If  the  principal  dies  between  the  return 
of  the  ftf..  fa^  and  of  the  fecond  /cire 
facias 9  the  bail  are  liable.      511,717 

Bail  bonds  need  not  purfue  the  wordJs  of 
the  procefs.  1155 

Sunday  not  computed  as  one  of  the 
four  days  for  putting  in  bail.  782, 914 

Upon  bonds  the  bail  muft  juHify  to 
double  what  is  really  due.  821 

l^he  bail  to  the  fheri^  may  put  in  bail 
above  againil  the  defendant's  will,  876 

Bail  may  furrender  before  a  right  a^on 
is  brought.  915 

Where  more  is  recovered  than  the  bail 
19  taken  for,  they  are  liable  pro  tanto, 

922 

The  King's  debtor  may  be  brought  up 
by  his  bail  at  the  fuit  of  a  private 
party,  and  Airrendered.  641 

Bail  of  a  convid  allowed  to  furrender 
in  difcharge  of  themfelves,  1217 

Proceedings  againfi  bail. 

Bail  bond  can  not  be  afligned  by  the 
under- IherifF's  clerk.  60 * 

Sherifr  may  affign  the  bail  bond  out  of 
his  county,  and  the  flftion  may  be 
brought  where  the  ailignment  is  made, 

In.a^on  on  bail  bond  the  arreft  is  not 
travcrfable.  •  444,  643 

What  amounts  to  the  (hewing  a  bail 
bond  to  be  taken  by  the  name  of 
office.  893 

Matter  aflignable  for  error  by  the  prin- 
cipal, not  affignable  by  the  bail.   197 

Proceedings  againft  bail  flayed,  pending 
error  by  the  principal  419.  '  But* not 
till  bail  in  error  is  put  in.  781 

Proceedings  not  (laid  on  error  brought, 
when  the  time  for  furrendering  is 
lapfed,  443 

But  the  bail  may  have  four  days  after 
affirmance  to  pay  the  money.       1270 

If  the  plaintiff  obtains  execution  on  fcin 

facias  againft  the  bail,  pending  error, 

the  court  will  not  fet  it  aiide.        526 

Bail  who  have  negledled  to  furrender, 
may  have  execution  ftaid  till  after 
affirmance  of  the  principal  judgment. 

872 


Where  no  bail  in  error  is  re<}iiired,  the 
bail  applying  to  ilay  proceedings  muft 
undertake  for  the  cofts  on  the  writ  of 
error.  Page  877 

Fifteen  days  l^tween,  ^c  Ufte  of  the 
firft,  and  the  return  of  the  fecond 
fcire  facias  are  fufficient*  1 1 351 

Plain  ti£  can  not  call  for  a  return  of  ^e 
ca^  fa^  pending  error.  1 186 

Be  ire  facias  on  the  recogi^zance  can  not 
bear  tefii  the  fame  day  that  the  party 
makes  default.  1220 

May  be  tefte  the  day  of  the  return  of 
the  ca,  fa.  866 

Capias  ad  fatisfaciendum  lies  againft  bail, 
without  a  fieri  facias.  822,  1 1 39 

Equitable  cofts  bot  allowed  out  of  the 
penalty  of  the  recognizance.  826 

Scire  facias  againft  bail  is  not  amend- 
able. 1 16  J 

Ferfons  becoming  bail  in  fiditious  namesi 
fet  in  the  pillory.  ^84 

Bail  in  error. 

No  bail  required  in  error  on  outlawry, 

till  reverfal  95.1 

On  error  of  a  judgment  on  a  bottomree 

bond,  bail  required.  476 

On  a  fecond  writ  of  error  there  muft  be 

new  baiK  527 

An  executor  is  not  obliged  to  give  bail 

in  error,  but  the  court  may  take  it. 

745 
Bail  in  error  is  not  required  on  a  bond 

to  pay  for  fuch  beer  as  ftiould  be  de- 
livered. 1 1 90 

Bail  in  criminal  cafes. 

The  common  recognizance  on  a  eerti9' 
rari' to  remove  an  indidlment,  docs 
not  oblige  to  the  payment  of  cofts. 

ii6j 

Sicknefs,  unlefs  caufed  by  the  confine- 
ment, no  it)ducement  to  bail  one 
committed  for  high  treafon.  '  4 

A  year's  imprifonment  without  prosecu- 
tion inducement  to  bail  in  high  trea- 
fon. 5 

Appellee  of  murder  found  guilty  can  not 
be  bailed  without  confent,  though  the 
appellant  delays  the  profecution*  403 

Acquittal  on  indidlment  of  murdcf  is 
foundation  to  bail  upon  appeal.     85  j 

Appellee 
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Apt^Hee  convided  on  indidment  and 
pardoned,  not  bailable.         Page  858 
One  charged  with  a  murder  in  P0rtMgiI, 
not  bailed.  848 

In  order  to  bail,  the  court  will  mot  ex- 
amine whether  the  oflence  for  which 
he  is  committed  is  of  the  fame  kind 
with  others  of  which  he  has  been  ac- 
quitted. 851 

The  depofitions  taken  before  the  coroner, 
and  not  the  verdift,  are  to  guide  the 
court  as  to  the  expedience  of  bailing 
for  murder.  91 1>  1*4* 

Court  will  not  order  a  wounded  perfon 
to  be  vilited,  in  order  to  bail  the  of- 
fender. 547 

A  prifoncr  pofuively  charged  with  a 
robbery,  not  to  be  bailed  on  affida- 
vits of  innocence.  1138 

Information  againft  a  jufticc  of  peace 
for  bailing  a  felon.  1216 

Convid  for  a  libel,  being  ill,  bailed 
before  judgment.  9 

Where  a  ftatute  inflicts  imprifonment, 
the  court  on  a  certiorari  returned  may 
admit  to  bail,  and  after  confirmation 
imprifon  for  the  reft  of  the  time. 

53« 
Where  bail  is  requijccd  on  pleading  a 

Dardon.  1 203 

An  aft  of  an  agent  cannot  be  affirmed 
as  to  part  and  avoided  as  to  tbe  refl. 

859 

A  man  fells  goods  or  lays  out  money 
wrongfully,  the  owner  may  charge 
him  as  bailiff,  or  as  a  wrong-doer, 
at  his  eledion.  860 


IBailment. 

Delivery  to  the  ufe  of  a  creditor,  veils 
the  property  before  agreement|  if  he 
does  not  difagree  after.  I  ^5 

A  parol  gift,  without  fbmc  a£t  of  de- 
livery,  will  not  alter  the  property. 

On  a  bare*  leaving  a  thing  in  another's 

cullody,  the  law  raifes  a  promife  not 

grofsly  to  negleftor  abufeit.       1099 

A  fador  cannot  pawn.  1 178 

Bailee  for  fafc  cuiiody  cannot  pawn. 

1187 


Where  goods  are  fold  by  a  fafiov  at  hi) 
own  rilque,  the  vendee  held  not  an* 
fwerable  to  the  owner*        Page  1182 

See  IMiiff. 

A  farmer  who  buys  and  fells  potatoes 
may  be  a  bankrupt.  513 

He  who  has  the  body  in  execution  can- 
not be  a  petitioning  creditor.        653 

A  debt  contraAed  after  an  aft  of  bank- 
ruptcy is  no  ground  for  a  commif- 
fion.  7^4 

Note  of  above  fix  years  (landing  ground 
for  commiffion  of  bankruptcy.       746 

Affignee  of  a  bond  cannot  petition  for 
a  commiffion  of  bankruptcy.         S99 

Note  indorfed  to  a  debtor  of  a  bankrupt 
after  the  bankruptcy  cannot  be  fet  off. 

Going  out  of  town  to  gain  the  term  sua, 
aft  of  bankruptcy.  -  809 

Bankrupt  not  admitted  to  prove  his.  own 
aft  of  bankruptcy.  828 

Affignee  of  a  commiffion  may  declare  on 
a  promife  to  the  bankrupt.  697 

What  meddling  with  the  effefts  of  a 
bankrupt  is  a  converfion.  8 1 3 

A  ftranger  difpofes  of  a  bankrupt's  mo- 
ney in  puixhafes,  the  affignee  feifes 
part  of  the  purchafed  effefts,  this 
affirms  the  whole  tranfaftion  and  he 
cannot  maintain  trover  for  the  mo- 
n6y.  ^  859 

Debt  upon  contingency  not  yet  hap- 
pened cannot  be  claimed.  869 

All  bonds,  i^c.  payable  at  a  future  day 
are  within  7  Geo.  i.r.  31.  1211 

How  far  certificate  is  evidence  of  bank* 
ruptcy.  533 

The  bai)kruptcy  of  the  obligor  does  not 
difcharge  a  bond  conditioned  for  hit 
executor  to  do  an  aft.  867 

Bankrupt  difcharged  from  bills  drawn 
before  his  bankruptcy  though  pro- 
teited  and  returned  after.  949 

Not  difcha;*ged  from  a  recognifance  of 
bail  on  error  where  the  affirmance  is 
afrer  the  bankruptcy.  >043 

Difcharged  of  a  contempt  in  not  per- 
forming an  award.  ri52 

Where  the  breach  of  a  bond  is  after  a 
bankruptcy  the  boi^d  is  not  diicharged. 

1160 
A  bank- 
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A  bahkmpt  difchafged  fi^cym  a  jad^fent- 
givien'  after  his  battkl'iiptcy'  for  a  debt 
due  before.  Page  1196^ 

Separate  creditor  may  come  in  under  a 
joint  commiflion  of  bankruptcy,     995 

A  joint  commiflion  difcharges  each  part- 
ner as  to  his  feparate  debts.         1 157 

Future  ciFe^  of  a  iecond  bankrupt  con- 
tinue his  property  till  feifcd.        1 207 

Bankrupt  dlfcharged  for  faults  in  the 
commitment*  880 

The  fortune  of  a  wife  may  be  fettled  on 
hufband  till  he  failsj  and  then  to  her 
feparate  ufe.  947 

Delivery  to  the  ufe  of  a  creditor  veils 
the  property  before  agreement,  if  he 
does  not  difagree  after.  165 

Creditor  of  a  bankrupt  no  witnefs  to 
prove  him  a  gameder.  507 

IBaxiain  attD  jbale* 

Pleading  a  bargain  and  fale  without 
(hewing  it  to  be  for  a  valuable  con- 
fideration  will  be  ill  upon  demurrer, 
but  h  cured  by  verdift  or  taking  iffue 
on  a  collateral  fad.  1 229 

"tkiton  atiB  iPemt. 

May  join  in  an  a6lion  for  rent  of  the 
wife's  land.  229 

The  hufband  alone  may  fue  for  malici- 
ous profecution  of  the  wife  per  quod 
he  Was  put  to  expence.  977 

Shall  join  in  adtion  for  the  cfcape  of  one 
in  execution  for  a  debt  to  the  wife- 

726 

In  a^ion  by  hufband  and  wife,  defend- 
ant not  allowed  to  controvert  the 
marriage  on  the  gcfneral  iffoe.        480 

Trefpafs  for  entering  the  plaintiff^s  houfe 
and  beating  his  Wife.  61 

MeiXt  and  drink  found  for  the  wife  not 
allowed  in  evidence  a*  found  for  the 
hufband.  127 

Where  a  vwfe  goes  away  with  an  adul- 
terer the  hufband  cannot  be  chained 
for  necefTaries.  047 

Hufband  not  chargeable  for  goods  fold 
to  an  adulterous  wife.  706 

What  elopement  prevents  the  hufband's 
being  chjirged  with  debts  contrafted 
by  the  wife.  875 


ihie  hUfband  not  chargi^  for  neeelTaiiet 
for  the  wife  at  a  fpunging  houfe  when 
fhe    is    committed    for    an   offence. 

Page  1122 

A  hufband  who  turns  away  his  wife 
without  caufe  and  refiifes  to  provide 
for  her,  cannot  make  a  particular 
prohibition.  1214 

Wife  of  one  defendant  not  a  witnefs  for 
the  other  on  an  indidlment,  1095 

Wife'  witnefs  on  behalf  of  detendant  to 
prove  good^  ddivtred  on  hu  (band's 
credit.  504 

Declaration  of  wife  evidence  againff 
her  hufband  in  a  caufe  for  nurnng 
a  child.  ^27 

Wife  evidence  againfl  her  hufband  on 
indictment  for  aflauliing  her.        635 

Wife'  de  faSlo  may  maintain  trefpa^ 
againil  her  hufband.*  7^ 

Wife  defaSio  acquires  for  her  hufband 
during  cohabitation.  80 

Hufband  cannot  flop  the  wife's  pro- 
ceedings in  fpiritual  court  for  defa- 
mation. ^76 

Coverture  of  the  defendant  after  the 
a^ion  brotrght  cannot  abate  the  plain* 
tiff's  writ.  811 

In  what  cafe  the  hufband  fhall  be 
obliged  in  equity  to  make  a  provi£on 
for  his  wife  in  confideration  of  effcAs 
which  he  claims  in  her  right.         239 

Chancery  will  order  a  legacy  to  a  wife 
to  be  put  out  for  her  ufe,  where  the 
bill  is  by  the  executor.  503 

Though  the  feme  has  power  to  make 
a  will,  yet  the  baron  fhall  have  admi* 
niflration,  891,  1 1 18.  But  not  where 
he  has  departed  with  all  interefl  in 
her  eftate,  1 1 1 1 

Married  woman  taken  in  execution  not 
difcharged  without  appearance  of  col- 
lufion.  1 167,  1237 

A  wife  arrefled  for  her  debt  dum/Ua  dis- 
charged, 1272 

A  huiband  has  not  power  to  confine  his 
wife  without  caufe.  478 

A  feme  covert  may  be  convicted  for  fell- 
ing gin.  1 1 20 

In  ufim/uum  proprium  coit*verteriait  is  well 
enough  in  trefpafs  againfl  them.  1091 

Hufband  may  pray  furety  of  the  peace 
againit  his  wife.  iso; 
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V^t*    See  3ccoant,  i^eCr* 


In  an  order  of  bafiardy  made  at  the  fef- 
fions  a  rummons  is  prefumed.  P«475 
A  woman  with  child  of  a  baflard  is  re- 
moved and  privately  returns,  and  is 
delivered,  the  fettlement  of  the  ba- 
ilard  is  where  (he  was  fent.  476 

The  fex  oftthe  baflard  mujl  be  fpecified 
in  an  order.  503 

Where  two  juftices  have  made  an  order, 
the  fclfions  have  no  jurifdidion  but 
upon  appeal.  ^03 

BaiUrd    chargeable  only    where  bom. 

644 
After  defendant  is  difcharged  at  feflions 
a  new  order  of  ballardy  cannot  be 
made.  ^16 

Order  to  provide  for  baflard  till  nine 
years  old,  good.  ^88 

That  the  hulbond  was  abfent  fix  years 
and  defendant  had  knowledge  of  the 
wife,  no  good  ground  for  order  of 
bafliirdy.  811 

Though  the  hulband  is  in  England^  yet 
if  no  accefs  can  be  proved  the  iilue 
arebailards.  925 

Where  it  is  found  the  hufband  had  no 
accefs,  there  is  no  prefumption  of  le- 
gitim::cy.  5 1 

Where  accefs  is  prefumed,  yet  evidence 
may  be  given  of  the  impofllbility  of 
begetting  children.  940 

Jf  no  acceib  of  the  hufband  be  adjudged, 
the  iffue  are  baflards.  1076 

A  baflard  is  within  the  ftatute  of  P.  U 
M,   againfl  taking  away  young  wo- 
men. 1 162 
There  rauft  be  a  quorum  in  order  of  baf- 
tardy  by  borough  jufliccs.  974 
Tw*o    juliices    cannot  acquit    a    man 
charged  with  a  bailard.                  1050 
The  parifh   cannot   appeal   againfl    an 
order  of  baflardy,  though  the  defend- 
ant may                                         1050 
A  bafhrd   intended  to  be  bom  where 
the  order  flate;}  him  to  be  baptized. 

1 166 


A  battery  cannot  be  juftified  by  an  arrefl 
onlv.  Pagi  2049 

See  CtefjpaTtf. 


«{li0  Of  e^TCtKinge  Mt  f^miSton 

A  party  receiving  a  goldfmith's  note 
and  tendering  it  the  nexC  dny  accord- 
ing to  ufage  does  not  bear  the  lo(s. 

Cafh  notes  left  and  cancelled  in  order  to 
receive  the  money,  and  renewed  notes 
taken  upon  a  flop,  does  not  throw  the 
lofs  upon  the  taker  of  the  notes.  416, 

Within  what  time  a  goldfmith's  note 
.    mufl  be  demanded.      508,  707,  910, 

Note  paid  away  in  the  afternoon  and 
fh)pt  next  morning  maft  be  made 
good.  124S 


Bills  of  exchange* 

A  bill  payable  out  of  a  particul^  fund 
is  not  a  bill  of  exchange,  59  f 

Pay  out  of  my  half-pay  by  advance  a 
good  bill.  762 

A  bill  not  payable  to  order,  tic.  no  bill 
of  exchange.  1211 

There  may  be  a  partial  acceptance  of  a 
bill  of  exchange.  214 

What  amounts  to  an  acceptance  of  a 
bill  of  exchange.  6^9 

Interefl  given  from  the  time  of  accept- 
ance. 649 

A  man  cannot  be  fued  here  on  hit  ac- 
ceptance of  a  bill  of  exchange  abroad, 
after  he  has  been  difcharged  by  the 
laws  of  that  country.  733 

Indorfee   indulges    the  acceptor  for  20 

days,  the  rifquc  is  his  own.  792 

Need  not  aver  the  acceptance  of  a  bill 

was  in  writing.  817 

The  acceptor  cannot  fet  up  forgery  of  the 


paft;ird  of  a  certificate  perfon  is  fettled  |      bill.  946 

whore  born.  1 168    A^ftion  lies  againfl  a  fer\'ant  upon  a  bill 

drawn  on  him  and  agcepte4  gene- 
rally 
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rally,  though  the  order  is  to  place  it 
to  the  account  of  the  mailer.     P.  955 

A  parol  acceptance  is  fufficient  in  aftion 
againft  the  acceptor.  1 000 

Acceptance  of  a  bill  of  exchange  to  pay 
when  the  goods  are  fold,  good.     1 1 52 

An  acceptance  to  pay  at  a  goldfmith's, 
mail  be  tendered  within  the  fame  time 
that  ^  note  mufl.  |i  9  5 

Acceptance  to  pay  as  remitted,  no  abfo- 
lute  acceptance.  1 2 1 2 

In  a6lion  againft  the  acceptor  of  a  bill 
the  hand  of  the  drawer  need  not  be 
proved,  648 

Indorfor  '  of  bill  of  exchange  may  be 
charged,  without  reforting  to  the 
drawer,  Fage  441,  515.  Contra  in 
notes,  649,  1087, 

The  indorfdr  may  be  alleged  to  be  liable 
according  to  the  tenor  of  the  indorfe- 
ment.  47^ 

A  contempt  to  take  out  execution  both 
againft  the  drawer  and  indorfor,    5 1 5 

V^rsit  covtfrt  cannot. in  Jorfe  a  bill  of  ex- 
change. 5*^ 

The  oi5er  of  an  indorfec  may  fuc  on  a 
general  indorfement  to  him  only.  557 

Holder  of  bill  muft  tender  it  before  t|ie 
three  days  of  grace  expire.  829 

Intereft  on  a  hill  not  to  be  allowed  with- 
out a  proteft.  910 

Whert  ^  man  has  owned  his  hand  to  an 
indorfement,  he  Ihall  not  fet  up  a  de- 
fence of  forgery  by  funiiitude.     1 05 1 

Trcmijfory  notes. 

The  day  is  material  in  fetting  forth  a 
note.  22 

Note  to  pay  two  months  after  the  (hip  is 
paid  ojf  is  good.  24 

Note  to  be  accountable  for  money  is 
within  the  ftatute.  629 

What  a  negotiable  note.  706 

Note  payable  fo  many  days  after  mar- 
riage not  a  negotiable  note.         >  M  i 

A  note  payable  To  many  days  after  the 
death  of  the  drawer's  father  is  good, 

1217 

Note  to  deliver  horfes,  ^r.  and  pay  mo- 
ney, not  within  the  ftatute.         1271 

A  note  to  pay  for  the  debt  of  another, 
is  negotiable.  264 

A  note  alleged  to  be  written  by  the  de 
isndiint,  need  not  be  faid  to  be  figned. 

399 


Ficit  not  am  per  quam  frondfit  filvere  imr 
ports  a  /igning.  Page  609 

Confrderation  of  a  promiflbry  note  in- 
quiicd  into.  674 

Debt  lies  not  upon  a  promiflbry  note. 

680 

Within  what  time  a  note  ought  to  be  de- 
manded. 910 

Where  part  cf  a  note  is  received  of  the 
drawer,  the  indorfor  is  not  to  be  re- 
forted  to  for  the  reft.  745 

A  joint  or  i'everal  note  how  to  be  declar- 
ed on.  76,  819 

There  muft  be  a  demand  on  the  drawer 
of  a  note  before  indoHer  can  be 
charged.  649,  1087 ' 

Indoriement  of  note  ftruck  out  at  nip, 
prius^  1103 

After  judgment  by  default  a  proini/Tory 
note  fet  out  in  the  declaration  need 
not  be  proved.  1 149 

The  innocent  indorfce  of  a  gaming  note 
can  maintain  no  adion  againft  the 
drawer.  1155 

Note  indorfed  to  a  debtor  of  a  bank- 
rupt after  the  bankruptcy  cannot  be 
fet  off*.  1234 

If  indorfer  pays  part  of  a  note,  demand 
on  the  drawer  is  unneceifary.        1 246 

Notes  may  ^be  indorfed  by  an  admini- 
ftrator.  1260 

The  bre^c^  muft  be  fet  out  as  partica-? 
larly  as  the  covenant,  227 

Bond  to  refund  part  of  a  portion  fet 
afide,  24C( 

If  any  intereft  was  paid  upon  an  eld 
bond  after  the  day,  it  muft  be  a  ^\t\ 
upon  the  ftatute.  652 

The  indorfement  of  intereft  being  paid 
within  20  years  fliall  be  given  in  evi- 
dence though  under  the  hand  of  the 
obligee.  826 

Indorfement  made  by  obligee  on  an  old 
bond  after  the  prefumption  had  takep 
place,  not  admitted  in  evidence.    827 

The  JbI'veni/ufn  in  a  bond  may  contain 
a  lufHcient  defcription  of  the  oblige^. 

94S 

They  who  are  not  chargeable  to  repair  of 
common  right  may  difcharge  them* 
felves  upon  Not  guilty.  180 

The 
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The  King's  bench  has  concurrent  jurif- 
didion  with  the  fcffions  ab^ut  repair- 
ing bridges.  Page\%o 

Certiorari  may  be  granted  where  private 
perfons  are  charged  to  repair  a  bridge. 

900 

V^fnsfitg  monep  into  coitrt. 
See  CenHer. 

9|obet0  atin  ftock|obt)cr0. 

Bail  required  in  an  a£Uon  for  not  re- 
transferring  ftock.  497. 

What  is  ag(x>d  regilby  of  a  South-i'ca 
contrad.  585 

IBttrgtar^ 

Opening  athamber  door,  with  intent  to 
commit  a  felony,  held  burglary.  481 

Servant  lets  in  a  thief,  it  is  burglary  in 
both.  881 


Where  a  corporation  has  a  power  to 
make  flatutes  they  cannot  give  them- 
felves  a  power  to  adminiller  an  oath. 

537 
By-law  to  oblige  a  joiner  In  London  to 

be  free  of  the  Jokiers  company  good. 

By-law  to  confine  brewers  to  certain 
hours  for  carrying  out  drink,  good. 

1085 

Where  the  charter  grants  the  eledion  to 
the  body,  a  by-law  may  refbain  it  to 
a  feled  number.  314 

By-law  to  regulate  and  reibain  the  corn 
porters  in  London.  '46a 

See  Corporations. 


Canon  iats. 

TH  E  canons  of  1603  do  not/r^- 
prio  vigore  bind  the  laity*       1057 
Suppletory  oath  in  what  cafe  to  be  ad- 
mitted. 80 

See  CccleOaftiCuI  perfonf  ann  iutithiO' 
tion. 


Carrier. 

A  hoyman  not  anfwerable  for  goods  loft 
by  the  accidental  ovehetting  of  his  ho^. 

Page  1 28 

Not  liable  for  omtents  of  package  where 
be  is  deceived.  14$ 

If  J  fend  my  fervant  with  the  goods  the 
carrier  is  not  liable.  690 

Certainty. 

A  piece  of  tepee  well  in  trover.  738 

Parcella  figeftrimm,  involucrtrum  fst  /ir- 
nium,  Anglice,  ^c  fufficieut  in  tro- 
ver. 805 

Trover  de  ^o  picsis  matiriae  fuadrataep 
Jtnglice  timber,  fufficient*  8  fo 

Ejed^ent  lies  not  for  a  tenement.     8  J4 

Trover  for  a  parcel  of  diamonds,  fuf- 
fident.  82T 

Mejuagium  five  Unemimtum  is  well  enoagn 
in  trefp^s.  891 

Levtvuit 'vd Uvmri  caufannt ^  ill.         900 

^cient  in  an  indidbnent  is  a  good  aver- 
ment. 904 

In  caufa  defamationis  fiui  ednvkitg  un- 
certain. 946 

Excommunicato  capiendo  in  a  caufe  for 
dander  «r  de^aunation  held  well.    950 

Judgment  arreiled  for  the  generality  of 
the  charge  in  an  information.        999 

Replevin  for  fborteen  (kimmers  and 
ladles,  certain  enough.  1015 


Certiorari. 

The  julHces  refiife  to  grant  relief  for 
malt  burnt,  thb  is  not  removeable  by 
certiorari*  ^  39 1 

Where  a  certiorari  is  of  common  right. 

609 

Certiorari  to  remove  an  order  of  two 
jullices  may  be  direded  to  the  felons, 
and  returned  by  them.  470 

Qualhed  for  variance  in  naming  more 
defendants  than  are  in  the  reconl.  1 16 

A  certiorari  to  remove  an  indidbnent 
need  not  defcribe  whether  the  offence 
be  lai4  contra fcrmamftatuti 4  845 

To  remove  an  indidment  for  not  doing 
the  flatute-work  on  the  highways.  849 

Certiorari  m^y  be  granted  where  pivot: 
,  perfons  are  charged  to  repair  a  hn^g^* 

900 
To 
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To    remove    an  prdcr    for    producing  J 
churchwardens  books  upon  an  appeal.  || 

Pi^  991J 
To  remoreaa order  belbre  appeal,  where 
the  time  for  appealing  is  not  limited. 

991 
'^o  certiorari  to  OA/ SW#^  without  fpe- 
cial  c|uie.  583. 

Xirtiorari  to  the  OU  Bailsy  for  a  d«fend-j 

ant.  1049- 

Certiorari  to  OU  Baikyxm  the  profecu-* 

tor's    attorney    being    under-flieriiF.l 

ig6» 
No  eiriicrari  for  def<?n4»nt  tp  Judges  of 

.Certiorari  pro  Rigi  lies  in  cafe  of  high- 
.ways  though  no  afidavit  or  rccogai- 
fance.  L209J 

Will  be  granted  jto  .remove  an  indid-^ 
|Ujef|t.from.  the  OJ^  iBaOfy  in  particu-^ 
iar  cafes.  549*7^7 

To  .feifpye  ao  jin^jiftoeot  &r  fia^gcry 
llenied,  though  the  d^lcftdant  had 
been  pnniftieid  for.the  ftae.o^oce  as 
;a.c<aitempt.  877 

xCfftiorari  relating  to  the  hi gh^^ys taken 
a^ay.by  ^W^lJt M.  though  to  re- 
move orders  made  on  a  fubfe^ent  law. 

944 
The  poor's  ra^  is  mot  to  be  lemoyed. 

9S*>  97S 
Cofls  are  Aot  to  be  paid  where  any  ma-; 

terialpartpf  an  order  iaqnaflusd.  IL99 
A  yerdid  caimot  be  remoKoi.frctai  the 

feifions  before  judgment.  1228 

Lies  to  remove  an  indjidlment  of  mif- 

demeanor  from  Wales.  704 

No  fi^cond  c<r//0f>iri  (o.reyerfe  a  judg- 

qnent.  7659.819 

Cl)dUenge. 

A  juror  withdrawn  in  .order  to  a  view 
.may  be  fworn  on  the  jury  afterwards* 

70 

Challenging  for  want  of  hundredors, 
contrary  to  the  ipedal  jury  rule, .  a 
coptfmptt  ^     593 

Challenging  the  array  of  a  fpecial  jury 
for  the  £eriff  being  intereiled  not  a 
contempt*  leop 

.^ne  diallenged  fworn  as  a  tales-man^ 
itl*  64c 


CI)aAcer«« 

Authority  of  the  Chanceiy  of  Great 
Britain,  P^gf  I49 

Foundation  of  its  jurifdi6tion.  150 

Where  a  man  by  dct^.  fubmits  .to  dif- 
cover  in  equity  matters  which  may  be 
penal,  he  fn;iM  anfwer,  168 

A  fubfequent  title,  which  is  both  legal 
and  equitable,  defrays  a  prior  equi- 
table title.  240 

Will  provide  for  payment  of  a  debt,  on 
a  bill  to  difcover  aflets,  ^r.  403 

Will  grant  perpetual  injonftion  after  two 
serials  at  bar.  404 

Rule  not  to  relieve  againil  forfeiture, 
but  where  they  can  '.iettle  a  fatisfac- 
tion.  453 

Where  a  patron  miJces  an  iH'ofeof  a 
.bond  of  refignation.  Chancery  will 
grai^t  an  injunflion.  554 

After  probate  of  a  will,  equity  may  in- 
quire into  the  faimefs  of  a  refiduary 
bequeil,  666 

See  Sgteement^  HBaron  ann  ftvaz^ 
S^ego^Fj^triagefenUment,  ^t» 
flaje,  &c. 

€\(ixxt\  of  4^n$iUfp. 

Chriilianity  part  of  the  law  of  the  land* 

834,111} 

It  is  a  good  cultom^  th^t  pcrions  ad- 
mitted to  freedom  be  obliged  to  fwcar 
upon  the  New  TeiUuficat.  ma 

B»  Rf  will  iiot  gr^nt  an  infom^atioa 
againil  a  diiTenter,  for  refuiiog  a  cor- 
poration o%e^  whilil  the  {aw  is  doabt'^ 
ful.  *    '  lip  J 

Cbnrcf)l9arl)en0« 

Where  a  cuftom  of  eledling  cannot  tak^ 
place,  recourfe  mull  be  to  the  canon* 

Parifh  officers  of  a  donative  are  fubje^ 

to  the  spiritual  court*  715 

Churchwardens  cannot  'commence  a  f^U 

after  their  year  is  expired.  851 

Where  churchwardens  have  acconntedi 

they  cannot  be  cited  again.  974 

Prohibition   to  fettling    churchwardens 

accounts*  1135 

I  Of 


A  Talli  9f  tbi  Brintipul  MifiiNt 


Of  common  nght  the  eleding  church- 
wardens is  in  the  parlon  and  parifhio- 
ners.  Page  1 246 

If  the  pariih  negled,  yet  the  ordinary 
cannot  appoint  churchwardens.        52 

Swearing  in  a  churchwarden,  a  mini- 
fierial  ad.  609 

JB,  R,  will  not  grant  a  mandamus  to  hold 
a  veflry  for  chuiing    churchwardens. 

6S6 

The  curate  may  nominate  a  -dmrch- 


may 
warden  for  the  minifler. 


€iti%  of  t|^  ctolBti. 


1246 


Proceedings  on  writs  of  mSanttr  on  the 
crown  lide.  622 


jClevb  Of  ib(  feaf  6. 

On  removal  of  clerk  pf  ^he  p^acc  the 
evidence  need  ixot  be  fet  put  in  the 
order.  996 


Cofnitis- 

Having  coining  tools  indi£lable. 


1074. 


CoUcfief. 

Offenfes  ag^ft  the  private  ilatutes  of  aj 
college  are  not  pardoned  by  the  adl  of| 
grace.  912^ 

-The  viiitor  may  punifh  a  man  for  an 
a&  -  done  by  him  jointly  with  others. 

913 

CommiSumet0« 

All  afls  done  by  commiiHoners  0111ft  be 
iign^d  daring  their  iitting.    •        5.68 

CommitmeBt' 


That  ht  jc  kept  fafe  and  clofc  in  a  com- 
mitmtitt  by  the,  if:crctary . of  ftate  is 
only  by  way  of  direction  to  the  o^cer. 

3 

Commitment  m^y  be  without  oath.       3 

For  high  creafon  generally  is  good.  3 
ExcepuoAs  to  the  form  of  cotmmitiBcnts 

for  high  treaibn.  3 

Warrant  of  a  juftice  committing  a;deer- 

ilealer  on  a  conviction  afiinned  on 


5  <je«.  I.  r«  15.  held  good,  without 
reciting  that  the  rule  of  afHrmance 
was  delivered  to  him.  Page  263 

Coifinitment  till  he  gives  (ecority  toob- 
ferve  nnivcHity  llatutcs,  ill.  917 

The  commitment  mi>(t  fpecify  what  gaol 
the  party  is  fent  to.  934 

Common. 

Commoner  cannot  juiUfy  ^^f^x^fi^  f^rn 
afhes  h^xtit  by  a  ftranger.  777 

Coturftfoii. 


Diitindllon  between    conditiQiis   prece- 
dent, and  concurrent  ^&s,  4(9 

A,  is  to  transfer  flock,  ^nd  fi.  to  pay  fof 
it,  tl^e  tfa^sfer  is  not  a  condi^ifm  |^« 

.   cedent.  .535 

For  jnakes  a  condition  precedent  in   a 

'  coyenant  to  jv^y  mpney  fi>r  ftpf^  f^  p, 
day  certain.  569 

Where  a  plea  is  general  ^upd  ip4*mneff 
cfmjervamit^  it  mufl  be  ,ft^^>(m  ifor 
caufe  that  it  4oes  ^ot  fay  how.      $8 1 

Jja  an  a^Uon  for  ppney  (x^y^A^i^ted  to 
he  paid  for  ftock,  it  is  no  plea  fat  the 
defendant, '  that  the  plafnti$|.dji4  m>t 
tender.  71a 

Condition  to  pay  on  or  before  fuch  a 
day,  iflue  on  payment  on  the  day  im.- 
material.  994 

An  entry  by  a  ftranger  without  authority 
is  good  to  take  advantage  oi  a  condi- 
tion, if  it  be  afloated  to  afterwards. 

1128 

The  condition  of  a  recognizance  to  fiMT- 
render  in  an  inferior  court,  is  perform-* 
ed  by  a  render  abdve,  if  the.  caufe  be 
removed  there.  49 

Devife  to  >/.  lor  life,  remainder  to  i?.  m 
foe,  with-oosdidon,  that  if  C  in  three 
months  pays  to  B,  500/.  then  C.  to 
have  the  ^jfee  ;  this  condition  will  de- 
fcend  to  the  heir  of  C  .1 29 


Conrpfrac^. 

On  indi6hnent  for.  a  confpirac^  ^o  ruin 
the  prpfccutpr's  trade,  evidence  t)^t 
all  the  def(pn4a9ts  adted  in  it  and  lived 
in  the  fame  fai^ily  held  ij^cient.  144 

May 


4  TdhU  9/  thi  Prifitipal  Mait&t. 


May  be  diarged  without  an  over-a£l. 

Page  193 
Judgment  may  be  againil:  one  defendant 

before  the  other  is  tried.  ^93 

One  conspirator  may  be  convidled  after 

the  other  is  dead.  1 227 

CottltaUe. 

AAion  againft  a  conflable  not  confined 

'  to  the  proper  county,  where  he  does 
not  ad  in  execution  of  his  office.    446 

Seffions  cannot  difcharge  conflables  ap- 
pointed at  the  leet.  798 

Indiflment  lies  for  not  taking  the  office 
ofconilable.  920 

Conftable  may  make  a  deputy.  943 

The  feffions  can  only  appoint  conftables 
until  the  lord  (hall  hold  a  court ;  not 
for  a  year  or  till  others  be  chofen. 

1050 

Conftable  may  be  fwom  in  before  a  juf- 
tice  of  peace.  11 49 

Adiott  lies  againft  a  conftable  upon  the 
habeas  corpus  ad,  for  not  giving  a 
copy  of  the  commitment,  1 67 

^ue  *warrant$  lies  for  the  office  of  con- 
ftable.  121 3 

ManJamms  to  reimburfe  confUbles  their 
extraordinary  expenfes«  42^  93 

Contempt* 

Qifios  hre^ium  of  C.  B.  committed  for 
not  returning  an  original  on  a  certio^ 
rati.  63 

Contemptuous  words  on  the  delivery  of 
an  ejcJ^ent  punifhable.  567 

Contempt  of  one  court  not  to  be  pumih^ 
ed  by  another.  567 

ReJeafe  of  plaintiff  in  ejedhnent,  or  af« 
iignment  of  his  death  for  error,  is  a 
contempt.  899 

Challenging  the  array  when  a  fpecial 
jury  had  been  flruck,  a  contempt.  593 

Challenging  the  array  of  a  fpecial  jury  for 
the  iheriff  being  intereHed,  not  a  con- 
tempt. 1000 

Service  of  procefs  on  a  party  attending 
the  court)  a  contempt.  1094 

Efcape  warrant  does  not  lie  againft  a 
prifoner  for  a  mere  contempt.         99 

Attachment  againil  aiherifFfor  granting 
a  replevin  where  it  does  not  lie.  1 1 84 


A  peHbn  ordered  to  attend,  (hall  not  \A 
examined  on  oath  by  the  adverfe  par« 
ty.  Fagewifi 

If  the  cofts  are  not  paid  6n  bringing 
money  into  court,  the  plaintiit  moft 
go  on,  and  cannot  have  an  attach-^ 
ment.  1 220 

Contempt  in  putting  in  fiditions  bail* 

Contempt  m  a  witnefs  not  to  obey  ayici- 
faema.  510,  810,  1054 

Voluntary  efcape,  not  a  contempt.    532 
A  mandamus  is  direded  to  two  bailift, 
and  one  of  them  refuies  to  make  re- 
turn ;   it  is  a  contempt  in  both.    So9 

See  9tta(()ment. 

Contfmiance* 

Whether  in  B.  R,  the  continuances 
may  be  entered  de  die  in  diem,  or  only 
from  term  to  term.  492 

Tlic /cire  facias  on  error  muft  be  return- 
able as  the  original  procefs  was.     694 

See  3mendmentj  iPircoiitinftance* 

ContraS. 

If  the  firft  contract  with  wan'anty  be 
broke  off,  the  warranty  will  not  tj^^ 
tend  to  a  fubfequent  fale.  414 

CotiMBfons.- 

Defedl  of  fummous  Cutcd  by  appear- 
ance in  a  convidion.  "    261 

Convidion  prefum'd  right  if  the  contrary 
does  not  appeai'i  M 

Of  deer-ftealing,  good  without  appear- 
ance. 44 

Ii\  fummary  convidioxis  the  evidence 
muilgo  to  the  fad,  and  notgene^^jf 
that  the  defendant  is  guilty^  316 

In  convidions  for  fwearing,  the  oaths 
mull;  be  fetout.  497,  666 

In  convidions  the  evidence  pm^  be  fet 
out.  67, 919 

Convidion  good^  where  only  laid^  tbat 
the  evidence  was  read  to  the  party* 

1240 

Where  jullioes  have  a  power  to  connft 
on  the  oath  of  one  witnefs^  they  m^y 
convid  on  confeffion«  j|6 

On  the  game  laws,  muft  fet  forth  how 
the  offender  is  not  auali£ed»  66 

b 


A  TAU  »f  tU  Priatipal  Motirii 


tn  COWnSaaa  for  keeping  an  alehoufe  not 

neeelLn'  to  'liew  he  waj  not  ptmifhed 
under  rile  former  aft.  Pap  SSS 

In  conviflions  for  non-payment  of  mo- 
ney, the/utnniullbe  racntiontd.  900 

In  conviaions  there  moft  be  >  judgment 

An  exeule  ucder  a  pronfo  need  not  be 

taken  noticeof  in  a  tonviftion.  1 101 
Conviftion  of  fcrclble  entry  in  the  pre 

terperfcift  tenfe,  ill.  +43, 

Proceeding  upon  convidions  muft  be  in 

the  preSnt  tenfc,  6o9 

Where  there  is  a  cor»iaio»,  the  court 

will  not  difcharge  on  the  warrant  of 

commitment,  without  havmg  the  con- 

viftion  before  them.  79+ 

Conviaion  muft  be  removed  befiwe  the 

court  will  hear  a  motion  againn  the 

jnftice.  9'  S 

Convidion  affirmed  after  the  death  of 

the  party,  _  937 

Ctrirtrari  to  remoTC  1  conviffion  upon 

the  hawken  and  pedlars  aft.  ^  127 
No  replerin  of  goods  taken  opon  a  con- 

Tiaion.  ""' 

On  condemning  a  horfe  01 

prefcrving   the   highway: 

muft  be  furamoncd.  1101 

flee  Btcraealtre,  MtOUtiVS- 

Conntanct  of  |Meal. 

What  It  neceflary  on  claiming  connfance. 


1184 
n  the  ads  for 
-.,  the  owner 


No  relief  againft  a  volnntary  forfeiture 
of  copyhold.  447 

The  original  of  copyhold  eftates.       452 

Ji  copyholder  ix  paru  maurna  de^'ilEi  to 
Jus  heir,  who  dies  l>efore  admittance, 
the  lands  remain  defcendible  to  the 
heir  on  the  pan  of  tliemotlii-r       487 

Tenant  for  life  by  a  marriage  fettlement 

of  a  manor  ia   intitled  to  a  general 

fine  from  the  cuftomary  tenants  upon 

the  death  of  the  lafi  admitting  lord. 

6S4 

Finea  to  be  fet  according  to  the  un- 
proved vaJi,e.  104a 

A  fine  certain  may  in  pleading  be  called 
a  reafonablc  fine,  i07O 

CuAom  to  bar  inioili  of  copyholds  by 
recovery  or  furrender,  good,  1197 
Vol.  U. 


COfMUt' 

Coroner  oitght  to  view  the  wbok  bo- 
dy, 31.  Piling  an  iaquilitiOn  taken 
/uftr  vifum  ttrftrit  five  years  after 
the  death  when  only  the  head  was  to 
be  found,  ftaid,  aa.  Seven  monthi 
is  too  late.  pagi  as 

Puniihed  for  ill  praftice.  69 

MuA  have  leave  of  the  court,'  to  take  a 

new  inquiiition  /i^tr  w/mm  eorfarii. 

167 

Rule  for  coroner  to  take  np  the  body  on 
the  inqntiltion  being  qnalhed.       533 

Coroner  not  obliged  to  return  depofi- 
tions,  loyj 

Where  a  man  of  war  is  iiifr»  nrpui  am' 
the  land  coroner  may  go  aboard.  1097 

C«HW}aHon«, 

Common  freemen  not  mthin  the  cor- 
poration and  tell  afls.  81S 
conx)rator  on  a  recent  prolecutioa 
mufl  prove  receiving  the  Ikcrament 
within  a  year.  ^%^ 

How  far  the  a£l  requiring  roag^ftratea 
'-  abjure  the  covenant  was  binding. 


The  eleQion  of  a  mayor  may  be  xe- 
Itrained  by  a  by-law  to  a  fcled  num- 
ber, though  appointed  by  the  chartef 
to  be  out  of  the  whole  body.         314 

MatuUinnu  may  be  granted  to  go  to  an 
eledion  though  there  a  a  mxyor  dt 
fAaa.  1003 

Annual  ofiicers  continue  till  fucceflbrs 
are  chofen.  62; 

Where  the  mayor  is  to  be  fwom  before 
the  laA  mayor,  there  muA  be  hia 
affent  to  the  fwearing  at  well  at  hia 
prefence.  ag^ 

Where  the  prefence  of  an  officer  Is  re- 
quired yet  hit  confeflt  it  not  neceflaiy. 

On  a  fnmmons  of  the  memben,  if  one 
is  omitted,  it  it  not  a  corporate  a£- 
fembly.  lojj 

Where  particular  power*  are  lodged  in 
a  fclcfl  number,  they  cannot  feparate 
and  adt,  upon  a  general  fnnunooa  of 
the  whole  body.  38; 

Name  of  corporation  may  be  acqau«d 

by  reputation.  614 

4  O  DmkI 


JTitib  $f  thi  Principal  Mattm. 


Dutch  Weft'lndia  Cf^n^pany  fue  for  money 
in  h*jglandy  which  was  borrowed  at 
Jmftirdam,  and  when  it  was  .payable 
in  bonk  there»  and  have  judgment. 

Page  612 

Plea  fettin^  out  a  bftd  title  to  an  office. 


Foil  cofts  not  to  he  ^hren  fiirloee^ing 

the-plabtiffout  of  pofleffioD.  i'^64$ 

^ull  cofts  where  the  iffuc  is  j<ttiied  on 

txtra  ofiam.  726 

Certificate  granted  oa  43  £ii$^  agunft 
cofts.  1232 


za.  icicing  uut  a.  una  uiic  (o  an  omvcr,         COltS. 

is  a  co'nieflion  of  an  ufurpation.     394 1  Suggcition  for  treble  cofb.  49 

A  corporation  cannot  Tuc  as  a  common  |  Adion  ag^ft  a  conftabie  for  detaiiiiiig 


informer. 

See  a^muaw,  iDtto  loanantt. 

C0ftf. 


1241. 


• 


Wh^e  executor  snuft  vdeclave  ai  .execu- 
tor he  ihalljay  no  cofts.  682 

Executor  fhall  pay  coils  on  a  writ  of 
error  of  a  judgment  after  dcmafia'vit . , 

Adx^uniftrator  difcontsnues  without  colU. 

871 

On  fcirt  facias  againft  an  executor, 
judgment  for  the  plaintiff  with  coils, 
reverfed  as  to  the  coib,  and  aitiimed 
as  to  the  refidiie*  1S8 

Where  ^ifctre facias  is  abated  by  a  plea," 
there  fliall  be  no  cods.  638 

Infant  pays  no  cofls  on  a  bill  iilcd  by  the 
frochtin  amy.  708 

Trefpafs  on  the  cafe  is  not  within  the 
flatutc  of  W»  3.  that  gives  coils  to  an 
acquitted  defendant.  1005 

If  the  plaintiiF  in  prohibition  prevails  in 
any  part  of  the  cafe,  he  iliall'  have 
colls.  1062 

No  coils  upon  a  writ  of  mBanter*     1069 

In  trefpafs  for  putting  difeafcd  cattle  in 
the  clofe,  full  coils,  though  under 
40/.  192 

In  trefpafs  for  chafmg  catfle  full  coils. 

534*  55 > 
Where  there  is  a  verdi£l  for  the  defend- 
ant upon  a  jailificatibn,  a  verdict  a- 
gainil  hiiu  upon  the  not  guilty  ihall 
not  in  title  to  full  colls.  '577 

A  charge  of  beating  the  plaintiff's  horfe 
will  not  intitle  him  to  more  coHs  than 
damages.  624 

Wh^re  no  more  coib  tlian  damages. 

Full  cofls  not  to  be  g^ven  for  tearing 
down  hedges^  without  an  afportavit, 

^33 
Full  cofb  for  procuring  the  plaintifF  to 

be  carried  before  a  juftice.  645 


.without  warrant,  and  be  acquitted  on 
evidence  of  plaintiff's   confeint;   no 
-  doable  co^.  168 

iQofts  di  incremmo  are  to  be  doubled  as 
•well  as  thofe  given  by  the  jory^  1048 
iDottble  cofts  orcbted  by  nile»  974 

Coib  of  a  former  tiiid  given  apon  a 
aonfttit.  300 

Cofts  ^gxven  for  not  executbg  a  writ  of 
taqoiry.  ^  3>7»'7^ 

iCoib  given  on  diicharging  a  rule  Tor  a 
quo  fwarrasfic.  1039 

'Coib  on  the  ilatute  for  the  court  of  con- 
fdence-fhail  include  the  cbfts  of  (he 
fuggeftion.  11 2d 

On  a  timiitit  of  damages  tbe  coib  pvea 
by  the  jury  are  not  confidered.      426 
In  ejeSment  tlie  plaintiff  has  his  ele^um 
to  pay  cofts  to  which  defendant  he 
pleafcs.  516 

Cofts  on  quaihinfi;  writs  of  exror  axe  to 
be  given  in  alicafes.  *€o6 

Shall  be  given  on  qnailung  writ  of  er- 
ror, th6agh  coib  were  not -recoverable 
in  the  a£Hon»  ^   26a 

Cofts  in  error,  where  none  in  the  ori- 
ginal fuit,  *  1084 
Where  a  judgment  for  a  defendant  is 
reveried,  the  plaintiff  Ihall  only  have 
fuch  coils  as  ihouM  ^ave  been  giten 
him  in  the  court  below.  617 
Equitable  cofts  not  allowed  out  of  the 
penalty  of  the  recognizance  of  baih 

826 

On  bringing  in  principal   and  intereft 

on   the  ad  for  amendment   of  the 

law,  cofts  on  a  writ  of  error  broaghl 

by    an    executor    are    not    aliow^* 

I07i 

Cofts  cannot  be  fet  againft  ceib,      1 103 

■Foreigner  not  obliged  to  give  fecurity 

for  cofts.  1 206 

Profecutors  of  informations   fhall  pay 

cofts  for  not  gmng  on  to  trial.  '      55 

Where  a  profecutor  is  liable  to  piy 

cofts  for  not  going  on  to  trial,  if  the 

ckfendaat 


if  7abli  rf  thi  Princifd  AUtttru 


■dtfendant  dks,  his  executor  (hall  not 
hcve  them.  Page  S74! 

The  oovrt  mil  oblige  a  profecotor  m 
fotttt  cafts  to  pay  eofts  on  quaihingi 
an  indifbnent^  946: 

*Co(b  on  redioVsds  of  mdifhnents-  are 
not  reqairc4  on  the  common  -recoe-' 
liUance.  i  (65 

i 

Jloafes  contiguQUi  to  ^market  towns^ 
not.cottfiges*  405; 


CfHenane* 

In  covenant  the  plaintifT  Jiesd  not  fet 
out  a  title,  quod  cum  dimififfet  ii 
enough.  230 

In  a  covenant  to  pay  or  caufe  to  be 
paid,  the  breai^h  may  be  generally 
affigjacd  that  V  did  not,  pay.         13  \ 

.To  iave  haroilefs  againft  .a  particnjat 
claim,  extencb  to  tortious  aAs.      400 

Tw  makes  a  condition  precedent  in  4 
covenant  to  pay  money  for  ftock  at 
a  day  certain.  56^ 

Covenant  to  accept  ftock  and  pay  fo^ 
the  fame,  a  tender  is  reqniiite  on  the 
part  of  the  vendor.  616 

In  an  afiion  for  money  covenanted  to  be 
paid  for  flock,  it  is  no  plea  for  tht 
defendant,  that  the  plaintiff  did  not 
tender,    .  .  71a 

Inhere  there  is  a  covenant  to  pay  ren^ 

aiiJiifi^on  lies,  thongh  the  leflee  has 

:  no  enjoyment  by.ithe  defaalt  of  the 

lefTor.  763 

JM>Uic&.oaa.covenaatinadecd.  108^ 


Coastal 

Curia  de  banco  nofiro  for  the  King's 
Bench.      ^  ft^c  30a 

The  coiirt  will  not  turn  over  a  phfoner, 
till  officer  paid  for  bringing  him  up. 

Warrant. for  treafon  executed  in  court. 

.530 

^  if ojeign  (ourt0»  3nfetfo}  coah0« 
CtfJDhnm. 

Officer  of  tuftoms  liable  in  trefpafs  for 
wrong  feifure,  notwithilanding  pro- 
bable caufe.  820 

Goods  that  are  not  imported  by  way  of 
merchandiie  pay  /lo  duty,  943 

Where  a  condemnation  in  the  Exche- 
quer is  goody  and  where  not.        95  a 

Coaotii.    See  |»iefcHfrHoft» 

Cttltoill0  of  lUnHOfl.    SeeSfOIIMl. 


SOamaseiu 


w 


cpttittr* 

7he  King  may  annex  lands  to  a.county. 

ido 
-Separation   of  the   ecclcfiaftical   court 


from  the  county. 

Cotuttt  valatfoCt 


66^ 


9.  ^..wUl  expedl  a  return  of  a  latitat 
9f^  Durham,  l^?9 


HERE  two  defendants  confefi  a 

tre(jpefs»  the  danu^;es  caonot  be 

levered.  422 

Where  there  were  feveral  defendants  in 

trefpais,  and  they  {^leaded  ievetally, 

4amages  fevered.  1 140 

Severed  in  an  action  for  maUdons  pro^ 

fecution.  '    79 

The  damages  cannot  be  given  feparately 

againft  feveral  defendants   in    ckfe. 

910 
Where  no  more  co^  than  damages. 

...  ^33 

Intire  damages  m  verdifis  fevered  by 

the  court.  1036, 

I  Though  defendants  who  plead  to  iH'ue 
.   are  acquitted,  yet  damages  may  be 

affefled  againfl  defaulters.  1 1 08,  1222 

Heir  of  one  tenant  to  a  writ  of  dower 

.  joins  with  the  other  in  ersor;  the  fub- 

fequent  damages  caonot  be  given  a- 

gamU  the  fnrvivor  only.  97 1 

Sttbfeuuent  damages  on  error  in  dower 

mufl  be  afcertained  by  writ  of  in- 


quiry. 
4O  2 


972 
V/rit 


A  TaUi  of  the  Principal  M^tUfU 


WriCof  inqniiy  awarded  for  a  defend- 
ant to  fapply  non-aficflinent  of  da- 
mages. P^gf  \02\ 

In  error  on  quart  imff£i  the  patron  (ball 
recover  the  intcreft  of  the  lialf  year's 
valae  In  damages^  931 

The  grcateil  valae  prefumed  agalnft  a 
wrong-dorr.  505 

The  plaintiff  cannot  enter  a  remiith  in 
another  term.  1 1 10 

Writ  of  inquiry  fec  alide  for  too  fmall 
damages.  425 

1Da)f0  anD  ttmc0. 

Fifteen  days  with  the  ieftt  and  retarn> 
are  good.  765 

Siifuktj  not  to  be  compared  one  of  the 
£owc  days  for  bail.  782,  914 

Four  days  conntermand  in  a  country 
caufe  miiSL  exclude  the  day  of  giving 
it.  849 

'Coantermanding  notice  in  a  town  caufe 
two  days  and  in  a  country  caufe  four 
days  before  the  afCfes,  ihdl  iave  colb 
for  not  going  on  to  trial.  849 

Four  days  (one  exclu/ive)  before  baU 
bond  can  be  aBigned.  9 1 4 

Term's  notice  mull  be  given  before  the 
firft  day  in  full  term*  •      211 

In  ajfumpftt  the  day  is  not  material,  and 
tne  piaintifF  may  allege  a  difierent 
one  in  his  replication.  806 

Where  the'  iflue  lies  on  the  defendant^ 
the  plaintitf  ihall  recover  though  the 
caufe  of  a£iion  accrued  after  the  me- 
Morandum.  1 27 1 

The  term  in  which  bail  is  put  in,  is 
one  of  the  two  terms  which  the  plain- 
i\&  has  to  declare  in.  63 1 

CJbangi'oUey  computation  is  to  be  taken 
by  calendar  months.  652 

&)ebt. 

yh^re  money  is  lent  on  a  pledge,  the 
borrower  is  liable,  unlefs  there  is  an 
agreement  to  the  contrary.  919 

^hough  a  bond  is  taken  for  a  fiiiiple 
contraft  debt,   yet  if  it  is  after  an 

:  %&,  of  bankruptcy  the  fimple  contract 
is.noteritinguiihed.  1042 

Debt  lies  on  a  covenant  in  a  deed.    1 089 

Dc])t  lies  no^  %n  a  promilTory  n^te*  fi^o 


On  bond  ftaid,  on  payment  of  prindpal» 
interelk  and  cofts,  without  regarding 
the  colb  of  a  former  action.    Fage  609 

A  fet*-off  reducing  the  demand  undor 
40  J.  does  not  a£Fed  the  jnrifiliftion. 

1191 

Sutute  of  limitations  replied  to  a  feW 
off.  1*7* 

Note  indorfed  to  a  debtor  of  a  bank- 
rupt after  the  bankruptcy  cannot  be 
fetoff.  ,  "34 

Where  the  payer  does  not  apply  his  pay- 
ment, the  receiver  may  apply  it,  but 
he  mail  not  apply  it  to  aa  uncertain 
demand,  as  to  a  debt  from  a  tefbtor* 

1194 

May  be  brought  for  jcnt  by  deed  where 
the  deed  was  niade»  or  where  thd 
land  lies.  77& 

IDebt  to  ttie  fUns* 

Land-tax  money  in  the  hands  of  thft 

colledor  is  a  debt  to  the  King.      97! 

Extent  can  not  bear  ujtt  before  fai. 

745^ 

IDtbtO}. 

After  one  coanty  feffions  has  dieter^ 
mined  an  infolvent  debtor^s  cafe,  he 
cannot  remove  and  hear  hit  cafe  in 
another  county.  1116 

3Declatat(on« 

In  affitmffit  the  day  is  not  material,  and 
the  plaintiff  may  allege  a  difierenC 
one  in  his  replication.  806 

Therecital  of  the  writ  may  aid  a  defcd 
in  the  count.  io2j 

Common  bail  filed  by  plaintiff  wiU  not 
warrant  the  delivering  a  declaration 
by  the  by.  1027 

The  court  will  not  oblige  confolidating 
of  declarations.  1178 

1Dcep0. 

Indentura  foBa  iriUr  A.  it  B*  imports  • 
fealing  by  both.  f  1  < 

Altering  a  deed  by  a  (tranger  in  fn  mi* 
material  part  (loe^  not  «ake  it  void* 

iiio 


A  Taili  rf  thi  Prindpal  MatUrs. 


An  ttttorneymoft  execute  a  deed  in  the 
name  of  his  principal.  Pa^  705 

Ftrfcrifhtm  foBum  apmi  Wi  does  not 
import  a  deed.  814 

See  l^ofett. 

3Dcct4kitfet(iU 

The  defcription  of  a  place  nvhere  deer 

bant  hien  u/uallj  kept,  in  3  ^'.  W  M, 

e.  10.  does    not   refer  to  the  words 

foreft,  chafe  yUc.  1 1 19 

See  Contittfons. 

SDefeolt. 

No  fuggeltion  can  be  made  on  the  roll 
by  a  defendant  after  desalt  at  mfi 
prius.  i^ 

Snffering  judgment  to  go  by  default  is 
an  admiffion  of  the  contrsid  declared 

612 


on. 


See  JDaniages. 

DeoHmtf. 

Want  of  attornment  need  not  be  fet 
forth  as  canle  of  demorrer.  112 

A  flight  informality  ^tal  upon  a  fpedal 
demurrer.  ^  611 

Plea  qucJ  isulemtum  fervavit,  without 
fhewine  how,  the  fault  muft  be  ipe- 
dally  mewn.  681 

An  immaterial  traverfe  muft  be  fhewn 
for  cauie  of  demurrer.  #694 

• 

On  Not  guilty,  the  defendant  can  not 
giye  evidence  of  taking  the  goods 
as  a  Deodand.  61 

9>et«rtttre. 

In  indeh.  ajftmpfit  the  day  is  not  ma- 
terial, and  the  alleging  another  day 
in  the  replication  is  no  departure.    2 1 

Centra  in  cafe  of  a  promiflbry  note.     22 

Departure  in  an  immaterial  point  muft 
be  (hewn  for  canfe  of  demurrer.      2a 

Infancy  pkaded,  and  exneravii  rejoin- 
ed, is  a  departure.  422 


Ccptttp. 

Condable  may  make  a  deputy,    f.  943 

The  principal  and  not  the  deputy  is  ia- 

titled   to  fees  new  created  after  the 

deputation.  1027 

IDetaftabfr. 

If  a  dcoafiaint  be  retomed,  there  needs 
no  allegation  of  a  converlion.        440 
See  Cj^ecuto^. 

S>cMre. 

Devi(e  of  copyhciU'  lapfes  by  death  of  ' 
derifee,  notwithftanding  the  furrender. 

A  general  deviie  to  the  heir  is  void.  491 
Devife  to  A.  and  B.  in  truft  for  otucrs 
in  tail  and  in  fee,  is  a  deviie  in  fee 
to  the  truflces  though  there  bc'Jiot 
the  words  heirs  for  ever.  798  * 

To  the  eldef^  fon  of  Thwuas  Gore,  Jie 
having  none  at  the  time^  a  good  exe- 
cutory devife.  958 
Devife  to  an  infant   in  'ventre  fa   m^re 
with  a  contingent  remainder  in  cafe 
fuch  infant  die  under  age,  and  there 
is  no  fuch  infant ;    the  devi/e  over 
fhall  immediately  take  place,       1092 
To  his  daughter  and  her  children  and 
their   heirs  (one  child  being   bom) 
gives  a  joihtenancy  in  fee.           1172 
To  A^  in  fee,  but  if  he  dies  before 
twenty-one  years  or  marriage,    and 
without  ifTue,  to  B.     If  A.   attains  ^ 
twenty -one  years  the  devife  oi^^x  fdi!?, 
though  he  dies  unmrrried.           iijg 
Devife  to  M^  and  her  iflue,   lapies  by 
death  of  devifee    in  the  life  of  the 
devifor,  25 
Devife  to  the  heirs  male  of  the  bod/ 
of  ^.  the  devifee  fhall  uke  though  not 
heir  general.  35- 
Rife  of  executory  devifes.                    130 
An  executory  deviie  held  good  upcm  a 
contingency  to  arife  a   "^^SJt  after  %^ 
life.                                                1-35 
If  my  daughter  die  before  her  moth-r, 
or  without  heirs,  .and  my  wife  have 
an  heir  male,  I  give  him  all,  (sTr.  not 
a  good  devife.              *•                  427 
Devife  to  A^  for  life,  and  after  to  hit 
heirs  male  of  his  body  and  his  hetr$ 

40  3  fo 


A  Tahli  cf  the  Principal  M(Mert. 


Where  two  parcels  of  land  art  diftin6tly 
Itfty  there  canttoc  b*  a^  joint  diftreft 
for  both  rents.  Page-io^ 

Iraipounding  in 'aaother  coontjf  cbet  n«r' 
ma^e  a  trefpafTer.  t  ay  t 

See  Sent0. 


for  ever,  and  for  want  of  fuch  heir 
male  remainder  over,  is  an  eftate  tail 

in  A.  J'^i'  7»9 

What  words  in  a  will  create  an  cllate  for 

Ufe  or  in  tail.  802,  849 

To  A.  for  life,  then  to  truftecs  to  prc- 

ferve,  Ve.  then  to  the  heirs  of  the 

body  oiAi  gives  an  eftate  tail.      1 1 25 
By  a  dcvife  of  ground-rents  on  leafes  for  I  , 

years  the  reverfton  paflcs.  1020  I  tVhere  there  is  a  legjwry  to  the  citaotof 

Crofs  remainders  by   implication  muft        foy  y^   trouble,  the  furplui  (hall  be 

irife  from  words  neccflkrily  importing        diHributed.  568 

th^.  9^9' 99^    Spiritual  court  cannot  order  diib^budon 

*ro  A.  for  life,  remainder  tofi.  provided        where  there  is  a  legacy,  to  the'  eaftcti- 

that  if  C,  in  three  months  pay  to  -B 


SMiMkiltiM; 


500/.  Wf .  this  cooditioa  will  dcfcend 

to  the  heir  of  C.  1*9 

Though     Chancery  has    not    relieved 

againft  the  heir  in  cafe  of  negleding 

to  perform  a  condition  in  time,  yet 

they  may  againft  a  devifee.  1 35    _^. ^„  —^-v-^ 

An  cxecdtor  is  prefumed  to  take  a  term  I     \^^q  hotchpot. 


tor.  865 

Hqw  the  eftate  (hall  be  dUbibuted  where 
there  is  a  wife,  a  mother,  and  bro- 
thers, but  no  children.  710 
A  fiiare  of  the  refiduum  lapfet,  it  m^ft 
be  diftributed.  8:^0 
Borough  Englijb  lands  fhalTbe  brou^t' 

■      •      '  ?>5 


as  executor  andnot  as  de^ifee,  without    T^e  child  of  a  freeman  of  I^ifWiji  when 


pioofofhisafient;  7^ 

Teftttor'has  a  term  and  the  truft  of  the 
inheritanoe,  and  devifes  the  lands  by  a. 


of  age  may  in  conftderatio&of  a  prefeat' 
fortune  bar  herfelf  of  HercuKoixiary 
part.  947 


will  not  duly  executed ;  the  term  will  I  HuAand  covenanted*  to  tftke  up  his  firec- 


hotpafs 


619 


1D((continttattce« 


ContiiiaaAce  to  a  general  return,  inftead 
of  a  daycertaiA,  is  a  mifcontinuancc. 
and  aided.  .  ^KJ 

If  a  plea  begins  orfy  as  t6  parr,  it  is  a 
diieontinuauce  \  bat  not  if  it  begins  as 
to  the  whole  and  is  an  anfwer  only  as 

to  part.  30* 

Where  a  plea  does  not  go  to  the  whole, 
judgment  may  be  figned  at  any  time 
durine  the  term  of  the  flaclta,      303 

in  prohibiticm  the  contempt  is  but  form, 
and  the  jury  need  not  give  any  verdiA 
about  iti  482 

An  avowant  can  not  have  a  rule  to  dif- 
centind6.  ^^* 

See  Smtnumentn 

]Di(tre(« 

the  landlord  muft  remove  the  goods  at 
fite  dayt  end,  or  he  is  a  trefpaiTer. 

l^refp^  does  not  Gc  for  taking  im.  ex- 
caifivie  diftrefi.  85 1 


dom  xxL.LfiHdon^  but  did  not;  his 
eftate  diftributed  according  to  the 
cnftom.  4$j^ 

Lies  not  of  a  tenement.  625 

Heir  of  onfr  tenant  to  a  writ  of.  dowf  f 

jops  with  the  other  inecror^  the  fdb- 

fe^uent    damage^   cannot    be  given 

againft  the  furvivor  only.  97 1 

Subiequent  damage!  iiv  error  In  dower 

\    m^ft  be  afcertained  by  writ  of  inquiry- 

97« 
3Dtttet0« 

\  A  deed,  ^c,  mty  bi^  dV^ed  by  dureik 


on  goods. 


916 


itammm* 


THEIR  fupeK«tgoM   bottsd  by 
their  covcttBitt  to  tnfwerine^tjrt 


A  TM  s/iU  PrMffml  MaUMi 


CcdeOafticfl  ferCong  am  forffbiSion. 

Separation  of  the  eccl(£a£c^  court 
from  the  connty.  Agi  669 

lies  canoris  of  i6qi^  da-  not  pr9fn^  w- 
gorf  bind  the  laity,  1057 

Pa^fli  officers  of  s^  dofiauve  are  fttbjf^xt 
to  the  fpiritual  court.  7 1 5 

Pariih  dark  is  a  fpiritual  oficer,  and 
QU/  be  there  deprived.  J 76 

A  pariih  clerk-  may  execute  the  office 
without  licence  of  the  ordinary.     942 

Prohibition  to  fait  by  a  clerk  oif  a.  pariih 
for  fees.  if 08 

Umtatio  caufa  nurti^  ^ot  foable  in  (pi- 
ritual  court.  777 

£xfoat9r  may  ba  fned-for  a  legacy  where 
he  proves  the  will,  though  he  doest 
not  live  in  that  dioqefe.  847 

Spiritual  court  cannot  order  diilributiony, 
where  there  is  a  legacy  to  the  execu- 
tor. 865 

Suit  may  be  in  the  fpiritual  court  for  a 
preftation.  879 

What  not  a.fjpiritual  defamation.      946 

Ex€9wmf$nifgt$  capiendo  in  a  caufe.  for 
flander  ^  defamation  held  well.     950 

Sentence  in  a  caufe  of  marriage,  con- 
duiive  evidenc-e.  960,  961 

No  prohibition  fur  flrumpet  823.  nor 
hawd.  1 100 

0f  the  j|irifdi£lion  of  the  f|)^itttal  court 
as  to  dandeiline  marriages.  IP56 

Bounds  of  a  church-yaid  not  triable  in 
the  ipii:itual  court.  1013 

PDohibition  to  a  fuit  for  building  a 
charity  fchool  in  a  churchryani.  i  ra6 

In  > what  cafe  the  fuppletory  oath  ihall  be 
adniitted*  80 

J^  cmatc  may  tiomiaate  a  churchy-war- 
den. ^346 

CfeSmtitf. 

For  communia  pafturae,  54 

For  mountain  in  Ireland^  7 1 

Lies  M  parte  damns •  69  5 

5jedment  lies  not  for  a  tenement.     834 
or  Aldtr  Carr  in  Norfolk,  1 063 

For  a  beaft-gate  in  Suffolk.  108 A 

No  new  ejedhncnt  to  be  brought  till 
cods  paid  of  the  firft.  549 

Proceedings  ftaycd  in  error  and  a  fecand 


^e^bnent,  till  the  cqfls.of  the  firft  be 

paid.  '^/^SSt 

Proceedings  not  (laid  till  paymeht-  of 
coib  in  a  former  eje^tinent,  unle& 
there  has  been  vexation.       681 ,  I09<p 

Proceedings  ftityed  till  notice  given  wh^e 
the  le/ib^s  live.  68 1 

Fioceedings  fhiycd'  in  a  fecond  eje^ 
ment,  k^c.  the  leilors  not  being  livable 
to  the  tonner  coib.  115^ 

Infant  lefibr  (hall  name- a  good  plaintiff 
to  be  anfwerable.  694,  9ja 

Proceedings  on  ejectment  fhaid  on  bring- 
ing arrears  of  rent  into  court.        900 

The  court  cannot  ft^  procecdingv  in 
qedtmeht  though  the  lelFor  is  dead- and 
his  title  at  an  end.  105SS 

Gafhal  ejedor  cannot  confefs'  jodgment. 

531 
Releafe  oi  the  plaindiF  in  ejeflmcnt  or 

affignment  of  his  deitth  for  error  is  a 

contempt.  809 

Where  judgment  is  obtained  agaihfl  me 
cafual  ejci^or,  the  party  in  pofleflion 
may  controvert  the  title  in  an  aiflion 
fbr  the  m'rihe  profits.  960 

'Court  will  not  confolidate  dedarations 
in  ejedl'ment.  1 149 

Dedaration  in  ejectment  notmnendable* 

121 1 

•The  term  in  cjedlment  enlarged' without 
con  lent.  1272 

Eje^hnent  is  a  procefs  of  the  court.  567 

Rule  that  leaving  the  declaration  at  the 
houfe  (hall  be  good  (ervice.  57$ 

No  rule  to  defend  jmad  a  right  to  per- 
forn)  divine  fQr\'ice.  014 

Leave  to  plead  to  the  jurifiiifiK>n  given 
in  the  fecond  term.  1 1 20 

No  relief  agaioll  a  tenant's  refoilng;  to 
appear  and  malce  dexencc*  in  eje^ 
ment.  836 

A  landlord  made  defendant  without  his 
tenant  may  bring  error  and  itay  exe- 
cution. 1241 

Where  there  are  two  dmniies  of  dim*- 
ent  lands,  judgment  to  recover  his 
term  in  the  fuiguiar  number  ia  fuffi- 
cient.  8^5 

How  to  lay  the  fecond  demife  in  eject- 
ment.  908 

Judgment  to  recover  his  term  though  on 
demifes  of  difitrent  iedbrs  hdd'gogii* 

1180 

Where  the  plaintiff  lofes  his  pofla^on^ 

4O   4  !■ 
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in  wlut  cafes  lie  ihall  have  3  new  exe- 
cution* Page%^i 
Regular  judgment  in  eje&itietit  fet  aiide. 

The  notice  to  appear  mull  be  on  the 
firft  day  in  full  term.  1049 

Leaving  bocr  in  a  cellar  is  keeping  the 
pofleifion.  1064 

There  muft  be  an  adlual  entry  to  avoid  a 
fine,  and  tlie  demiie  cannot  be  laid  on 
a  day  before  the  entry.  1086 

An  entry  by  a  ftranger  without  autho- 
rity is  good  to  take  advantage  of  a 
condition,  if  it  be  aiTcnted  to  after- 
wards. i)2lii 

XttSoT  of  plaintiff  may  pay  the  cofb  to 
which  of  the  defendants  he  pleafes. 

516 


€tt^%, 


CleSion. 

Where  the  prefence  of  aq  officer  is  re- 
quired, yet  his  cpnfent  is  not  necef- 
iary..  ^  53 

The  right  of  adjourning  a  veflry  is  in 
the  pariih  at  large,  IQ45 

A  nian  fells  goods  or  lays  out  money 

^vrongfuUy,   the  owner  pnay  charge 

him  as  bailiff*,  or  as  a  wrong-doer  at 

his  elfffUoQ.  860 

An  bSl  of  an  agent  cannot  be  affirmed 
a^  t0|>arb  aqd  avoided  as  tp  the  reft. 

4Ble8ft, 

After  %  nihil  returned  as  to  th^  lands 
upon  an  elegit ,  there  n^y  be  a  cafias 
ad  fatisfaciendum,  226 

Wher^  there  are  40 ,  land?  the  (heriff 
need  not  return  an  in^uiQtion,      Bjj^ 

il^ntrt. 

There  mufi  be  an  a^ual  entry  to  avoid 
a  fine,  and  the  demife  cannot  b^  laid 
on.  a  day  before  ihc  entry,  |p86 

See  (^,0m^nt,  JfcicilsHt  eutr^i 

Cquftr. 

A  fnUeqncnt  title  which  is  both  legal 
and  equitable  deitroys  a  prior  Utle  la 
equity  only,  *   240 

See  Ct^ncer^. 


Om  nubat  judgment  errer  lies* 
Does  not  lie  on  refofing  a  prohibition. 

Error  will  not  lie  on  the  award  of  a 
peremptory  mandamus.  536 

Error  lies  not  on  allowing  return  of  a 
'    mandasnns.  dii 

Error  lies  on  the  award  to  remand  where 
the  couri  refufes  to  bni!.  536 

If  the  plaintiff'  be  nonfuit,  and  jndg^ 
ment  againfl  him  for  coils,  error  lie* 
'    iH  camera  fcaecarii.  25  J 

Where  tlie  judgiacnt  is  againd  two  a 
•  writ  of  error  ad  damnttm  of  one  only 
will  not  lie.  606 

EiTor  coram  <vohis  lies  not  after  affirm- 
ance in  the  Exchequer  Chamber.  690 
After  affirmauce  error  coram  'uobis  can- 
not be  allowed  without  leave*        949 
No  writ  of  error  coram  vohis  lies  after 
affirmance.  97  j 

Error  does  not  lie  in  the  Exchequer 
Chamber  on  an  award  of  executioa 
only,  I  loa 

Writs  of  error  quajhed. 

Writ  of  error  quaflied  by  means  of  the 
defendant  in  error,-  to  be  without 
cofts.  139 

Writ  of  error  quafhed  being  by  one  de- 
fendant only  of  a  judgment  again^ 
two,  ajj 

C^fts  on  quaihing  writs  of  error  are  to 
be  given  in  all  cafes.  606 

If  a  writ  of  error  be  quafhed  for  any 
other  fault  than  variance,  error  <«nni 
*vohis  lies,  607 

Will  not  quafh  error  for  being  29  yean 
after  judgment.  837 

Judgment  again  il  the  inhabitants  of  part 
of  three  parifhes,  and  a  writ  of  er- 
ror of  a  judgment  againft  the  inha- 
bitants of  the  three  pariihes,  quaihed* 

1 1 10 

Where  a  writ  of  error  is  ipent  by  the 
plaintiff*  i^  error  moving  in  arxtft 
of  judgment,  he  fMl  ^y  cofta  on 
quaihing  it,  834 

^Meudsuu^ 
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JmenJmint  of'wriu  of  error.    • 

• 

Writ  of  error  amended   without  cofts. 

Pagi  863 

Amendment  of  writ  of  error  by  ftrildng 

out  a  plaintiff.  ^9* 

The  court  may  ex  officio  amend  a  writ 

of  error.  9^^ 

Ahattmnt  ofirror. 

Where  error  abates  by  the  aft  of  the 
plaintii'  in  error,  execution  (hall  go. 

3So,  1015 

iSufirfideat. 

A  writ  of  error  fupcrfedes  the  takmg 
out  a  ct^ias  ad  Jatisf actinium  in  order 
to  charge  the  bail.  8^7 

Writ  of  error  fued  out  before  judg^ 
ment  is  zfuporfukas.  632 

Plaintiff  cannot  call  for  the  return  of  a 
iafias  ad  Jatisf acUndnm  pending  error. 

1186 

djfftgamnt  of  trror. 


Error  in  the  a&  of  the  court  may  h% 
affigned  by  the  party  who  has  advan- 
tage by  it.  ^^97y 

Defendant  in  ejedment  not  allowed'  to. 
affign  in^cy  in  himfelf.  p% 

Matter  affignable  for  error  bv  the  pnn- 
dpal,  not  affignable  by  the  bail.     197 

Matter  omitted  to  be  i^eaded  not  affign- 
able. 197 

In  mifericordia^  He.  in  affiom  againft^ 
Peers  is  not  error.  .      125 

Judgment  on  indidbnent  reveried  (ot 
errors  in  the  award    of  the  *o§mr€^ 

309 

Entry  of  eapiatnr,  where  there  ihouM 

be  no  capiat nr  nor  mifirkordia,  added 
byverdi^.  513 

Appearance  of  infant  by  attorney  not 
amendable.  44J 

Leaving  ontfuperfe  ajfumffii  is  111  on  i 
judgment  by  default.  793^ 

Where  error  is  brought  on  a  ju^inent 
that  the  parol  ihall  demur,  the  non- 
age cannot  be  pleaded  again.        861 

The  jury  on  an  indi£bnent  mofi. appear 
to  be  fwom  in  the  county.  901^ 


In  error  from  Ireland  rules  are  given  to 
affign  errors,  otherwife«Mr/r^     417 

Flea  to  xhtfcire  facias  qnare  exemUio  non, 
fet  afide.  679 

A  rule  muft  be  given  on  the  fare  facias 
quare  executio  non  before  a  ^rule  to 
affign  errors.  9x7 

Where  the  plaintiff  in  error  pleads  to 
xhtfcire  facias,  there  fhall  be  execu- 
tion if  it  goes  againft  him.  390 

Affignment  of  errors  fet  aiide  as  vexa- 
tious. X41 

Enors  affigned  by  attorney  againft  the 
crown.  4fM 

pn  affidavit  of  the  want  of  a  warrant  of 
attorney^  it  may  be  affigned  for  error 


on  a  record  from  Ireland. 


545 


Procefs  in  error  ^ 

• 

The  fcire  facias  in  error  muft  be  re»s 
tnniable  as  the  original  prooefs  was. 

694 

How  the  entry  ihall  be  where  a  releafe 
of  errors  is  found.  68) 

The  court  will  take  no  notice  of  the 
recital  of  a  writ  in  a  declanitiony  but 
will  require  the  writ  itfelf  to  be  pro- 
duced. 22j 

Return  oi  n,  certiorari  that  no  writ  civi* 
/kHs  London  is  found,  allowed.       309 

The  court  may  award  9i  certiorari  before 
errors  affigned.  ^o 

In  nuUo  eft  erratum  a  proper  plea  to  an 
error  not  affignable.  d^^ 

Nofecond  certiorari  10  rcverfe  a  judg- 
ment. 765^8x9 


^o  en:or  to  be  affigned  coi^trary  to  the 
record.  684 

Where  two  jcnn  in  a  writ  of  error,  and 
one  will  not  affign  errors,  the  court 
will  give  the  other  time  to  fummon 
and  (ever.  783 


If  there  be  a  warrant  of  attorney  any 
time  pendente  lite  it  is  fufficient.   807, 

526 

Errors  are  not  verified  by  a  certiorari 
iefte  before  the  writ  of  error.  819 

A  certiorari  lies  to  affirm  a  judgment 
after  /•  nullo  eft  erratum^  907 


Affienin^  for  error  the  death    of  the    The  recital  of  the  writ  may  aid  a  defect 
jlaintiff  m  cgeftment  u  ^  oontempt.  I     j^  the  cou^it,  1023 

899  j 

Judgmeni 


A  TMi  •/  the  Prhapd  Maturii^ 


Jkigmintin  irror. 

Judineitt'  reverfcd  on  motioir  without 
pacdne  it  in  the  paper  where  the 
defen^t  in  etror  made  deifiialt  to  a 
fiinfid.  Pap  1 210 

JtMignent  levei'ieu^ipon  notion.       127 

Oir  a  releafe  of  errors  pleaded,  jadgment 
fmi  fmrtnsnil  cmpiat^  x  27 

Jadgment  reverfed  without  a  role  to  join 
in  error.  144 

Ott-denrarrer  to  affignment  of  erron  the 
judgment  is  quod  affirmitur,  430 

mteiv  r  judgmem  for  a  defendant  u 
re^erftd;  tite  plaintiiF  ihall  only  have 
fiich  cofb  as  ihould  have  been  given 
him  lit  the  court  belovir.  617 

Jhdgnicnt  reverfed  in  part  and  affirmed 
ffrffiim$.  8bS 

A  judgment  erroneoufty  given  for  fdl 
coftf  fkall  be  reverfed  in  mo,         934 

On  revtrfal  of  a  judgment  in  part^  the 
court  in  hnUmi  may  be  commanded 
ti^award  a- writ  of  inquiry^  Vr.     973 

1?ixm  pleading  the  flatate' of  limitations 
in  error,  the  judgment  is  to  bar  the 
plaintiff  of  his  wvit.  1055 

Where  an  improper  judgment  is  prayed 
ia  a  plea  to  a  writ  of  error,  die  proper 
jnc^SDent  fliall  be  ^ven.  1^55 . 

iSofts  m  error  where  none  in  the  original 

.    fuit.  1084 

On  affirming  an  inierldcutory  judgment 
ol  B^R.  in  InUmdixti  a  writ  tX ettfyc 
there^  tiie  record  muft  be  remanded. 

i"258 

On  fcire  facias  again  (I  an  executor  judg- 
ment given  for  the  pinindff  with  coftt, 
reverf^  as  to  the  cofb,  and  affirmed 
to  the  reiidue.  188' 


Bail 


tn  error* 


On  error  in  aflion  fur  bottomree  bondi 

there  muft  be  bail.  476' 

There  muft  be  new  bail  on  a  iecond> 

writ  of  error.  527? 

No  bail  in  error  of  an  outlawry  till  bs- 

verfa!^  ^5 1< 

requiird  on  a  bond  for  paying  500/. 

sing  jthe  fum  mendoned  in  certain 

indentures.  959 


A  releafe  of  errors  may  be  given  in  tfe 
fame  deed  with  the  warrant  of  at- 
torney if  the  judgment  relates  to  a 
day  before  the  date.  Pafi  121  j 

The  court  of  Exchequer  chamber  may 
try  a  releafe.  821 

B.  R.  does  not  fend  the  record  to  die 
Exchequer  chamber.  897 

Error  to  reverfe  a  recovery  is  barred  by 
twenty  years  though  the  dtle  of  plain* 
tiff  in  entir  did  accrue  within  thit 
time.  1157 

See  9iiitiiMunt« 

Efbape  warrant  dbes^  nor  fir  againfra 
l^iiibner  for  2  mieer  contempt.        99 

Superfeded  becaufethepartynivas  intitkd 
to 'a  difcharge.  401 

An  efcape  is  purged*  by  a^  remm,  aid 
the  eicape  warrant  cannot  be  executed 
afterwards.  .  423 

Attachment  not  to  be  granted  for  avo- 
luntary  efcajpe.  S3 1  *  55< 

Recaption  muffbebefoiaaAon  brought. 

Affion  lies  for  tiie'efcape  of  an  outlaw. 

901 
Gaoler  can  not  tttAx  fat  fees;  909 
In  efcape  of  a  priibner  rem^red-  froo 

another  court,  it  is  enough  to  ihew 

the  prtKeedings  in  that  court.  95 1 
It  mail  appear,  that  the  comnritBcor. 

was  of  record.  r2t6 

Refcue  is  no*  excufr  for  tiirjefcape  of  a 

prifoner  brought  out  on  kmiiks  ewfm- 

I'hzfband  and  wife  may  join  in  an  aAioa 
of  efoape  of  onr  in*  execution  at  their 
fuit  on  proceis  of  a  court  of  e^tv. 

726 

CBolll. 

Eilbin.  lies  not  on  a  cafin,  and  tKe 
plaintiff  may'  go  on  notivithiandisg 
an*  irregular  hmt  //qC  i  194 

CflTotvel, 

A  man  covenants  to  pay  the  rent  re- 
fcrved  By  a  fonner  indcntare,  ne  is 

cfioppcd 
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eftopped  to  fay  no  rent  was  refcrved.  I  Rule  for  an  attachment  on  a  wpyof  tii. 

*^*^  ^  Pag$  5 1 2  I      award,  and  affidavit  that  the  ongtnalr 

The  tenant  is  not  eftopped  by  odcrip-  v^y  ioS.  by  robbery  of  the  mail.  P*|» 

tionofiandainthrlcafe.               610  .  a      •  lu      u      '!a 

•Where  eftoppel  appears  on  the  record  In  an  aftion  againft  a  jnfhce  he  maft 

it  need  not  be  replied.                   818  fhew  the  proceeding*.                    71* 

An  afignce  may  take  advantage  of  an  The  mdorfement  of  intereftbei^  pa^ 


cfluppeli 


8i9 


CMocnce. 


Aft  of  the  commiiBontn  Ibr  ftating  the 
debuof  the  army  conclufivc  evidence. 

Seatmce  of  fpiritual  court  In  a  canfe  of 
marriage^  coadnfive  evidence.     960, 

961 
Afidavit  of  the  deceafed  hufband  read 


within  t«'enty.  years  (hail  be  gnreil  in 
evidence,  though  under  the  hand  of 
the  obligee.  to^ 

Indoiiement  made  by  obligee  on  an  tfid 
bond  after  the  prefimiption  had  takffl/ 
place,  not  admitted  in  evidence,  8a6 

The  day-book  from  whenoe  the  paitfi 
legifier  is  made  up  not  ailovired  m  $f 
qneftion  of  legitimacy.  10^3 

A  judgment  of  oofier  againft  tte  ma^ 
ftrates  before  whrnn  the  dtfmUtfti 
werefwom,  proper  efideaoe.-     l*^^ 


iaproof  of  the  marriage.  55  Tcopy  of  a  lecord  may  be  read  aeattiiv 

What  4  witnefs  fwore  who  is  finoedead,  I     ^^  malicions  profecutioo^    tlfO^  Hot 

evidence  of  a  pedigree.  i^a        ordered  by  the  court.  H  ai^ 

Tfce  declaratioD  of  a  dying  man  agaanft  jjUs  of  parcela  with  receipt,  ^tmt"  ot 

his  mnrderers  ii  reduced  to  writing,        baying  goods b<yond fea.  ir^7 

and  not  produced  ;  the  fame  decla-  I  ^  fpedal  verdia  between  othe#  paities|! 

raftion  made  at  another  time  may  be       j^^^  received  in  evidence  of  a  pedigrte. 


pedigrte. 

Affidavits  fwom  before  a  judge  in  iMln/ 

read  in  BngUmd.  J4^ 

lome  account  ox  iu»  umut.  y»^  I  Parol  evidence  not  admitted  to 'fit*  die 

JU  entry  in  an  attorney's  debt^book  j     conftruftion  of  a  will.  1261 

read  after  his  death.  ^  129  I  p^roi  evidence  may  be  giv<ni  of*  tke  eon* 


^ven  in  evidence.  500 

Cannot  read  depofition  of  witnefs  ex- 
amined fifty  years  before,  without 
fome  account  of  his  death.  920 


I»  aq^^ftion  about  the  fanity  of  a  tei- 
tator,  the  coroncr*s  inqueft  finding 
Mm  Innatick  not  proper  evidence.  68 

Corporation  books  muil  appear  to  be 


dition  of  records  and  th^  niiannerof* 

keeping  them,  but  not'  of  the  Jttrtftti^ 

of  them.  no 

Where  an  award  tf^  mside  to  takfe  vh  aA 


kept    by  the    proper  officer,  or  be  I      matters,  it  fhall  not  be  admitted  to 
proved  to  have  been  regularly  kept.  I     £[^ew  that  any  thing  was  not  taken  in; 


to  coniideration. 
No  parol  evidence  to  explain  a 


64; 


794 


93 

n  rnrf^er.  taken  by  one  of  die  parties 

not  admitted.  95 

Oik  an  indidment  of  overfeers  for  ne- 

5t^  the  appcnntment  muft  be  pto- 
uced.  ^01  I     army.  304 

Rule  on  n  jsftice  of  peace  to  caufc  an  I  original  poU-book  not  ordcredi  to  be 

examinatiOfl  to  be  produced,  126J     prodnced.  307 

^i^tf  evidence  of  a  trxal«  but  not  of  a  j  ^afi-hi'dia  company  not  oBliged  to  pro- 

verdid.  ^  .^^*1     ducc  book  of^letters.  646,717 

Bendds  boofc»  and  minutei  of  a  viflta- 1  Nq  rule  granted  to  itffjpcft  a  c6J:poration'a 

tion  evidence  of  a  pedigree.  162 1      private  books,  

A  verdifVon  avoidable  trial  read,      y^  \ 
X^opy  of  an  old  letter  in  the  corporation 


ftule  to  infpe£^  the  books  of  the  com« 
miflioners  for  fUting  the  debts  of  the 


cheft,  not  evidence. 


401 


Leave  given  to  iniped  boob  in*  whka 

boundaries  are  entered.  954 

No  accefs  to  books  of  Pofl-Office  ia-col- 


AKbel-read,  on  confcffion  of  the  de- I      lateral  adions.  looc 

fendaat  that  he  was  the  avthoij  finall  I  Rule  made  for  a  plaintiff  to  produce  his 
YUriatkml  exceptedt  416  i     (j^oks.  1130 

I  No 
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^o  role  to  infpe6t  books  on  claim  of 
right  to  hold  a  leer.  Pagt  1203 

No  infpcdbion  of  books  by  a  profccutor 
of  a  mifdemeanor.  1 2 1  o 

Books  of  a  corporation  may  be  infpeded 
on  diipuirs  between  the  members,  to 
which  the  corporation  are  no  parties. 

1223 

Accefs  granted  to  books  of  the  coart  of 
,  confcience,  1 242 

Vife  iifaao  allowed  to  give  evidence  of 

rlhe  nullity  of  her  marriage^  tho'  bi- 

i  guny,  in  fupport  of  her  aSion.        79 

^hat  the  goanlian  faid  admitted  as  evi- 
dence againft  the  infant.    ■  •  548 

(n  a  trial  of  a  coftomary  ri^t  to  a  fine, 
it  was  allowed  as  evidence  that  other 
tenants,  had  fabmitted.  659 

Wife  owning  receipt  of  money^  no  evi- 
dence agamft  tlie -hafband.  1094 

CaAoms  of  other  manors  given  in  evi- 
dence to  determine  the  nature  of  te- 
nant-right eftates .  -  659 

CuHoms  in  other  manors  or  archdeacon- 
ries not  evidence.  .    957 

Claiming  goods  as  a  Deodand  not  ad- 
mitted on  the  general  i^uc*  61 

A  fmaller  fum  in  fatisfaOion  of  princi- 

.  pal  and  intereft  allowed  in  evidence. 

691 

The  troth  of  words  cannot  be  given  in 
^idence  on  Not  guilty.  1 200 

JPraud  cannot  be  gone  into  on  a  general 

-  replication  of  non  ajjignavit^        1221 

A  Aiip  never  heard  of  is  prefumed  to  be 
foundered  at  fea.  1 199 

Matter  laid  as  a  circumflance  need  not 
be  proved*  728 

Creditor  of  a  bankrupt  no  witncfs  to 
prove  him  ^  gamefler,  507 

Conceptions.    , 

"Ko  bill  of  exceptions  lies  on  fummary 
proceedings  about  fetdem'ents.  .  1040 

d:communtcato  capiendo. 

Superfeded.  43 

Muft  (^  forth  the  (pedes  of  the  fuit. 

76 
Held' good  from   precedents,   notwith- 

ftanding   improprieties  in  the  form. 

^65 


The  rales  may  be  allowed  to  a  pri&ner 
on  excommunicato  capiendo,      ^1^413 

In  cau/a  defamationis  fryg  eomwdi,  on- 
certain.  945 

T\i!t  fignificamit  moil  fet  forth  the  fped- 
fie  caufe.  1067 

Where  the  return  is  lod  by  excepoons 
taken  in  B.  R,  a  fecond  writ  may  be 
obtained  in  chancery.  118^ 

Circnitiolu 

If  taken  oat  within  the  year^  may  be 
continued.  100 

A  ci^ias  ad  fatisfacitmiMM  mxf  be  had 
after  an  eligit  executed  only  00  goods. 

Not  to  be  had  vnx!tMCiut/cirefmeims,  whae 
the  plaintif  has  been  delayed  a  year 
by  an  injunfUon.  301 

If  after  an  extent  and  a  partial  eviAioB, 
the  conufee  can  have  a  re-extent  in 
another  county.  461 

Where  extents  are  to  be  executed  in 
different  counties,  they  mnfl  be  prqr- 
ed  at  the  fame  time.  462 

A  contempt  to  take  ont  two  execotionSf 
where  only  one  fatisfiii£lion  is  doe.  515 

An  extent  for  the  King's  debt  cannot  be 
antedated,  but  muft  bear  tefle  at  die 
day  it  ifiues  though  it  be  out  of  teniu 

749 

The  warrant  of  one  execntor  is  not  fofi- 
dent  to  enter  judgment  againft  tht 
others.  lo* 

An  executor  is  prefumed  to  take  a  ter^ 
as  executor,  and  not  as  devifeej  with- 
out proof  of  his  aflTent.  70 

On  a  bill  to  difco\-er  ailetSj  a  court  of 
equity  will  decree  payment,  403 

An  erroneous  judgment  may  be  pleaded. 

If  a  de<uaftaftiit  be  retnmed^  there  occdl 
no  allegation  of  a  converiion.        440 

Where  there  is  a  legacy  to  the  cxeoitar 
for  his  trouble,  the  furploa  (hall  be 
diflributed.  56S 

Wliere  executor  muft  declare  as  execu- 
tor he  ihall  pay  no  cofb.  d^t 

In  a£lion  by  executor  of  executor,  it 
muft  be  ihewn  that  the  fiift  Executor 

pfoted 
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proved  the  will,  but  the  omiilion  is 
cured  by  a  vcrdift.  Page  jiG 

Ejcecutor  cannot  plead  Judgments  to  the 

Jcin  facias f    which    he  might  have 

pleaded  to  the  a^on.  732 

Adminiftiator  discontinues  without  cofts 

Where  a  profecutor  is  liable  to  pay  coib 
lor  not  going  on  to  trial,  it  the  de- 
fendant dies  his  executor  ihall  not 
have  them.  874 

Where  a  bond  is  forfeited  in  the  life- 
time of  the  teftator,  the  penalty  is 
.  the  Ifgal  debt,  and  on  the  iflue  what 
is  due  moft  cover  fo  much  aflets ;  bat 
on  a  bond  where  the  day  of  payment 
is  not  come,  the  aflets  only  can  be 
covered  for  the  fum  in  the  condition. 

1028 

iLn  adminiifatition  may  be  pleaded  fuh 
4iariiu  continuance ^  to  juftify  a  re- 
tainer. 1 106 

Jin  executor  (hall  pay  cods  on  a  non- 
ibit  in  an  action  for  a  duty  accruing 
to  himfelf.  x  100 

A  demand  as  executrix  is  within  a  genc- 

.    ral  fubmiffion  to  an  award.  11 44 

If  the  probate  be  loll,  executor  may 
declare  on  an  .exemplification  of  it. 

Execntor  may  have  a£lion  againft  the 
iheriff  upon  8  Ann.  r.  17.  for  remov- 
11^  a  tenant's  goods  in  the  lifetime 
01  the  teitator  without  paying  a  year's 
.    rent.  212 

ZxecQtor  cannot  add  a  count  in  his  own 
right;  1271 

See  IDUtritatf  cm. 

Vo  2n^>eding  exhibits  before  hearing. 

764 

Cn^Stion  of  Unqm. 

Slie  writing  crofs  the  face  of  a  bank- 
note is  properly  called  an  indorfe. 
ment.  18 

To  pay  on  fuch  aday  next,  in  a  note  re- 
fers to  the  date.  394 

jBarratry  in  a  policy  the  (ame  as  fraud. 

581 

JEf  taken  disjunftively  after  a  verdidl. 

594 


Refervations  or  powers  at  the  end  of  A 
fentence  refer  to  all  the  members  of 
the  fentence.  Page  96J 

^uamplurimi  does  not  import  the  greater 
part.  1097 

Curia  de  banco  noftro,  in  a  writ,  meant 
the  King's  Bench.  30a 

Indentura  fa3a  inter,  Hck  imports  feal* 
ing  by  both  parties.  5 1  % 

Et  taken  disjundively.  59^ 

An  extent  cannot  be  antedated,  bst 
muft  bear  tefte  at  the  day  it  iflues^ 
though  out  of  term.  74a 

C^^tfnsufQ^metit* 

Though  a  bond  is  taken  for  a  fimpto 
contrad  debt,  yet  if  it  is  af^  an  nSL 
of  bankruptcy  the  iimple  contrad  ia 
not  extinguiihed.  1049 

dcto^tfitt. 

Judge  of  a  Biihop's  conrt  convifted  0^ 
extortion  for  compelling  probate  of 
a  will  proved  in  the  prerogative  court* 

74 
JufHces  of  peace  have  conoiance  of  it^ 

n 


*        •  • 

AFaflor  cannot  pawn.  1 1 7!^ 

Where  goods  are  fold  by  a  hGbor  at 
his  own  rifque,  the  vendee  is  not  an^ 
fwerable  to  the  ownerl  1 18a 

^alfe  tofcenc 

The  falfe  tokens  mud  be  Ipecified  in  aA 
indictment.  1127 

Jfttn* 

Fees  to  the  uiher  of  the  black  rod  re- 
covered. 747 

Officer  muft  obey  a  writ,  though  ifccr  un- 
paid. .       ^  $14 

Procefs 


A  TaiU  0/  ih  Principal  JUaiUrt. 


Vrooefi  moft  be  obeyed  thoog^  the  fees' 
arejiot  tendered,  Fage  it62\ 

I 

• 

-The  fleaUngacomaiiffion  to  fettk  boon-' 
daries  is  not  larceny.  m33 

jOne  indicted  as  of  a  fitlonyaod  fboad 
guilty  of  a  mifdemeanour  difcharged- 

"37 

'QDevifeto^.  and  B.  for  their  lives,  c- 
qually  to  be  divided,  and  after  their 
deceafes'to- their  heirs  male  of  their 
bodies,  ^ually  to  be  divided,  and  if 
.cidier  of-  them  die  without  ifhe,  dien 
fo  the  fnnrxvor  and  his  heirs  male, 
af.  «nd  £•  make  partition,  and  B, 
■leviet  a  fine  and  fnfitfs  a  recovery, 
and  dies  vdthout  iiTue.  The  entry 
of  J.  is  taken  away,  and  no  title  ac- 
craet  by  furvivodhip*  1 2 


There  .mnft  be  an  aAual  entiy  to  avoid 
^a^ne,  and  dK  4eaiiie  caanoC be  laid 
on  a  day  before  the  entry.  x  086 

^ojcfUe  entre* 

Where  a  conviction  is  qoaflied,  the 
conrt  muft  award  feftitntion.        474 

The  joftices  who  make  the  conviction, 
jho^  fet  the  fine,  794 


dhueign  uwUfmnu 


How  to  be  pleaded. 


$41 


.^o^igti  coottif 


*]Mfcharge  by  a  foreign  jnrH3i6tion  from 
a  bill  of  exchange  drawn  there,  a 
good  defence,  733 

Sentence  of  a  foreign  admiralty,  con-' 
demoing  a  finp  as  iafiffici^nt,  not  to 
be  read  on  trial  of  an  iflVie  joined  01^ 
that  Mt.  107:8 

•No  fpecial  bail  on  a  recovery  in  a  fo- 
reign court,  1 243 


No  relief  agiinft  a  voluntary  forfckue 
of  copyhold.  Pagt  ^ 

The  ground  for  relief  againft  penalties 
inequity.  45) 

The  penalty  on  the  gaming  aft  tank  be 
fued  for  after  a  conviction.  10^ 

Altering  a  writing  crois  the  bet  of  t 
bank  note  is  .altering  an  ladoKiiBneit 
within  the  ^tute.  it 

Altering  an  inftrument  is-fisrpjig  it,  19 

Party  whofe  deed  is  forged  no  witnek 

718 

Of  what  papers  a  forgery  may  be  con- 
mitted  at  common  law.  747 

A  forgery  with  intent  to  charge,  is  inik- 
in  5  E/iz,  though  of  a  deed  iupppper 
for  the  purpofe.  ^90| 

Publiihing  a  fidfe  aSda¥itJkaQmq|ly.ii 
dn  ofience  at  common  lanr.  1 144 


^iVnHHWynto.    ^^ae* 


fm9n  sm.i^tititte  «r  fcaiiM* 

Promife  of  marriage  npt  within  the  fla^ 
tute,  54 

What  writing  is  neceflaiy  to  bring  2  ^ 
out  of  the  ftatute  of  fiauds  and  .per- 
juries. 2j6 

A  letter  referring  to  a  veri>a]  promife  ii 
fufficient  to  take  the  ca£s  out  of  tbe 
ilatute  of  firaadtb  236 

A  letter  to  a  third  perfon  that  he  hu 
agre^  to  dilpofe  6fJku  land,  -does 
not  bring  the  agreement  out  of  the 
ftatute.  426 

Contraft>  fcr  g— d<  be^pohe  and  oiidt, 
not  within  the  ftatute.  {06 

Statute  of' fiaudt' not  pkadi^le  irwc 
the  agreement  is  axecnted  in  pait. 

Promife  to  pay  the  dbbt  nf  anoilier  is 
confideration  of  ftrbeanmce  is  inth« 
in  the  ftatate  af  ,ffaoda.  9;] 

A  remainder  inferted  in  a  fettlciaeat  bf 
fraud,  fetafide  in  eqaicy.  - 144 


iU 


Jtrak  if  Ha  Priaetpa  Mmm: 


An  aiBigMec  6t  %  leafe  toxj  affign^  over 
and  dircharire  himfelC  and  h  is 


and  diCchacge  himfe)^ 
fraud. 


Bngt  1221 


^9W^^^^^^^^09^^w^0 


IKepping  gaapowder  ,in  gotat  gnandues 


-tf 


unf  gaapon 
anouyico* 


CONVICTION  of  kecpiBj   a 
dog  CO   deflroy  game»  fulEdcnt. 

496 
Indidment  lies  not  for  killing  a  hare. 

.    *  679 

Conviction  on   the  game  a^  need  not 

'  aver  that  the  party  did   onlawfully 

hunt,  Wr,  ^  711 

The  ^are  keeping  a  gtin  is  no 'eaofe  of 

•  conviftion,  1098 

Houndy  not  within  5  Ann,  r.  14.    1 126 

<Kamfiis* 

A  plea  of  the  ftatate  of  gaming  muH 
mention  the  particular  game.        495 

Inhe  innocent  indorfee  of  a  gaming  note 
can  maintain  no  a£tion  againft  the 
drawer.  1x55 

fiprfe  races  are  within  the  a£b  againft 
j^aming.  11 59 


A  parol  loan  of  money  to  play  with 
15  not  void.  1249 

The  lofer  of  money  at  play  fues  for  it 
upon  the  ftatute,  he  fiiall  have  ipecial 

.    bail.  1079 

The  penalty  on  the^aming  ad  moil  be; 
fued  for  after  convidion.  1046 

<lkwcaX  ifbiu    See  %tbz. 


Pa^  1465 


A  parolgift  without  -ibme  «£t  of  deli-: 
.    very  vnJd  oot  alter  thcpttpper^.    ^95 5 ! 

4h»f(iaR. 

MelTenger  fent  by  the  Chancery  to*"' 
keep  an  infant  ^cxolUge.  1 68> 

On  a  habeas  corf  us   the  court  will  noQ 

:.  dotcrodne  eke-  Hght  of  guardionibip, 
but  fet  the  child  at  liberty .  9  S  2 

If  an  infant  rcfufes  to  name  a  guardian 
to  appear  by,  the  plaintilt  may  do  it 
for  him.  1076 


ON  a  habeas  twrfms  the  court  will 
make  no  order  as  to  the  j>arty^ 
but  to  fee  he  is  tmder  no  iUegill  re- 
ib'aint.  444 

Child  brought  up  hy-Meas  nrfut  de- 
livered to  guardian*  579 
On  a  habeas  corfnt  the  comt  will  not 
determine  the  right  bF'ginnrdiattfh}p» 
'but  fet  the  child  at  liber^^           ^z 
A  prifoner  cbmmitted'by  a  feoictaiy  of 
ibte,  muft  -make  his  prayvthe  next 
term  ;  and  he  has  not  another  term 
after  he  is  committed  by  rule.xifrourt. 

14* 
Ollfences  in  Scotland  not  widun  the  ha^- 

Seas  corf  us  a£t.  30S  • 

Juitices  of  peace  in  En^and  may  com- 
mit a  perfon  offendine  agamft  die 
Irijb  law  in  order  .to  his  being  ient 
over.  84ft 

One  chaiged  with  a  murder  in  Portu^ 
gal  not  bailed.  848 

Attachment  granted  for  not  xetumingy 
without  a  rule  to-retum.  '915 

A^ion  lies  againft  a  conibible  for  not 
delivering  a  copy-of  the  comniitment. 

167 

Trifoner  not  to  be  turned  over  tSU  the 

officer  is  paid  his  charges.  30$ 

Officer  muft  obey  a  wnt,  thonj^  fleet 

unpaid.  '814 

Error  lies  on   the    award  to   remva4p 

where  the  court  refufes  to  bail.     5^ 


.  ■ 

There  mud  be  a  formal  convi£Uon  oi^- 
their  ftatute,  though  tlie  ad -does 'not 

127 


mention  it. 


i^fr* 


An  heir  hath  lands  by  hereditary  de- 
cent, yet  he  ihall  not  be  Uabk  fbr 
the  debt  of  his  anccftor  any  further 

than 


4  TsUi  •f  ihi  PrUiSptd  iUhtn. 


than  to  the  Ttlue  of  th*  lands  de- 
fcended.  Pagi  665 

Executor^  and  not  the  heir,  ihallhave 
hangings,  lie*  1 141 

Tenant  in  tail  with  the  reverfion  in  fee 
ex  forte  wutierma  fuffers  a  common 
recovery;  the  old  afe  is  gone,  and 
it  defcends  to  hb  right  heir.        1179 

"Sec  ConMtfon,  IDcWu. 

QaremteuM  is  part  of  the  namt  of  the 
officer.  850 


Cemmmds  Jhrata  a  proper  word.  44 

The  termim  of  a  highway  not  neceflary 
to  be  fet  ont,  in  cafe  of  a  nnfimoe.  44 

On  Not  guilty  to  an  indi^bnent  for  not 
repairing,  the  profecutor  muft  prove 
it  an  highway,  and  to  lie  within  the 
pariih.  181 

A  man  charged  to  repair  may  throw  it  on 
the  parilh  by  the  general  iffiie.       1 84 

JUuiene  iemurae  fufficient  without  /uae. 

flMftdoMMs  to  reimburfe  a  furveyor  of 
highways.  sii 

Order  for  a  rate  for  the  highways  mdk 
adjudge  thefiatute  labour  infuffident. 

Where  the  originsl  of  a  way  is  accounted 
for,    the   prefcription    is   defboyed. 

909 

CertiorarPs  relating  to  highways  are 
taken  away  by  ^  li  ^  W,  bf  M, 
though  to  remove  orders  made  on  a 
fubfequent  law.  044 

]By  fetting  out  a  highway  the  owner  does 
not  part  with  the  property  of  the  foil. 

1004 

Certierari  pro  Rege  lies  in  cafe  of  high- 
ways, though  no  affidavit  or  recog- 
siizance.  1209 


a  SmuU^t  where  the  pftcty  was  gotng 
tochurdi.  Ptf^4oO 

What  is  a  good  nodce  within  8  Gf.  i. 
r.  16.  in  an  adion  againft  the  hun- 
dred.^ II  JO 

The  plaindff  mnft  make  oath  whedier 
he  knows  the  ofienders ;  and  oath 
that  he  fufpeds  J.  2nd  B.  is  infof- 
fident.  1247 


THE  flatutes  of  jeofidls  extend  to 
the  dvil  fuits  of  the  crown.      6a 

Want  of  alleging  attornment,  though 
aided  by  vei^d,  not  aided  by  jndg* 
ment  by  defiiult.  j^ 

Name  of  plaintiff  for  defendant  in  tha 
joining  ilTue  aided.  j^i 

Inconfiftent  reference  to  a  record  ill  oq 
fpedal  demurrer.  611 

Want  of  a  fimliter  not  aided  or  amend* 
able.  641 

In  a£lion  by  executor  of  execatm-,  it 
muft  be  ihewn  that  the  firft  execo* 
tor  proved  the  will;  but  the  omifica 
is  cured  by  a  verdidl,  jiS 

Want  of  writ  of  inquiry  is  aided.       878 

The  ftatutes  only  help  fuch  things  in 
judgments  by  defiiult,  as  wonki  ba 
helped  by  ftatute  after  a  Tordid,    93  j 

Want  of  alleging  a  pre(entation  in  fMTV 
imfeint  cured  by  a  veixlid^,  loi  i 

On  \6li  17  Car.  2.  an  aftnal  amend- 
ment  is  not  requifite*  jij^  loii 

See  9iiienimietit^  Crroi. 


H^mfc  of  co^reSfon. 

The  joftices  have  power  to  commit  idle 
and  difordcrly  perfbns  to  hard  labour, 
and  they  ihall  not  be  bailed.  88 1 

l^ue  ant)  cr^. 

The  hundred  is  liable  for  a  robbery  om 


Allowed  to  be  covered  when  they  fWev* 

Sat 

Not  intitled  to  freedom  where  there  k 
a  cuflom  to  fwear  on  the  New  Tefts- 
ment.  11  is 

The  abjuration  oath  altered  for  tlw 
Jews.  1114 

3lnM&Reitt« 

^ilmeJe  et  negligenter  fi  gfffii^  qoafred 

for  being  too  general.  • 

Dt/crifiueleeiliehawiutoekfxsitnl.     8 


A  Talli  9f  tli  Principal  Mattfrs. 


Calmmniatrix  et  pacts  perturhatriXf  He. 
too  general.  Page  849 

For  felling  divers  quantities  of  beer  is 
too  general.  497 

For  obitru£ting  a  ja(!ice  of  peace»  mall 
fhew  the  paiticalar  fad.  699 

Intent  to  defraud,  not  indidable.       S66 

Judgment  arretted  for  the  generality  of 
the  charge  in  an  information.        999 

None  but  a  barretor  or  fcold  can  be  in- 
dicted by  gencrul  words.  1 246 

Whether  uhi  bene  fciebant  15  a  fuificienC 
allegation  of  a  fad  and  notice.       75 

^cieni  in  an  indi^bnent  b  a  good  aver- 
ment, 904 

In  an  indidment  for  a  refcue,  it  muft 
appear  for  what  the  party  was  com- 
mitted   to  the    houfc   of  corredion. 

I2Z6 

Tahricaifit  denotes  forgery,  and  cvi* 
dence  of  altering  or  erafing  will  be 
good.  19 

Vi  et  armii  is  implied  in  a  riot.  834 

Le*va*uit  vel  U*vari  caufavit,  ill.  900 

Indidments  before  jullices  of  the  peace 
quafhed  for  want  of  luc  uon  ad  di^ver- 
fas  feUnias^  Uc.  442 

Quafhed,  the  caption  being  ad  feftum 
Epipbanii,  698 

An  indidment  found  at  an  adjourned 
feflions  muft  (hew  in  the  caption  when 
the  {eflions  began.  865 

For  uiing  a  trade  ufed  in  Great  Britain 
(inftead  of  England)  at  the  time  of 
the  (latute  5  EU»,  quafhed.  552 

Will  not  lie  for  fecreting  a  woman  with 
child  from  the  parifh  6 1 2 

Lies  not  for  confpiring  to  marry  a  parilh 
pauper,  707 

Indidment  lies  for  not  taking  the  ofiice 
ofconflable.  920 

Not  taking  upon  him  the  office  of  over- 
feer  of  the  poor,  is  indidable.       1 146 

Indidment  of  ovcrleers  for  not  paying 
over ,  not  q  uafhed .  1268 

Indidment  for  not  receiving  an  appren- 
tice, mufl  fhew  the  binding  to  be 
according  to  the  flatute.  1268 

Indidment  for  not  executing  a  warrant, 
not  quafhable.  1 2 1 1 

Cannot  join  fcveral  in  one  indidment 


lies  nor  againd  a  miller,  for  detaining 
part  of  the  com.  Page  793 

Indidment  for  ufury  lies  not  barely  for 
a  cormipt  agreement .  816 

The  court  wril  obfige  s  profecutor  in 
ibme  cafes  to  pay  colL  on  quuihing 
an  indidment.  94^ 

If  no  indidment  is  direded  by  ti  Ihtute, 
a  penalty  to  the  king  mnft  be  fued  for 
as  a  debt.  828 

Damages  to  z  third  perfbn  not  named 
in  the  record,  or  matter  which  con- 
ftitutes  an  ofience  of  itfclf,  whether  to 
be  confidered  in  fettuig  the  fine.     139 

AfTaolt  on  two  people  cannot  be  joined 
in  the  fame  indidment.  870 

See  information. 


for  perjury. 


Cannot  indict  two  perfons  together  for 
dirtind  offences.  623 

Indidment  lies  not  fur  killing  a  hare,* 
Vol.  IE.  679 


3nfattr. 

Declares  nfes  of  a  fine  to  be  levied  a 
full  age,   he  tnay  declare  other  ufes. 

94 

NecefTaries  for  his.  wife,  neceflaries  lt>r 

him.  168 

Covenant  of  an  infant  to  make  a  join- 
ture,  decreed.  604 

Bound  by  promife  of  payment  at  full 
age.  690 

Where  there  are  two  executors,  and  onp 
underage,  they  may  fue,  but  cannot 
be  fued,  by  attorney.  784 

In  what  cafes  the  parol  fhall  demur  on 
a  writ  of  error.  862 

Infant  may  fue  on  a  contrad  of  mar- 
riage with  a  perfon  of  full  age.       937 

The  different  force  of  infante  contracts. 

939 

An  infant  cannot  be  charged  for  goods 

delivered  to  trade  with.  1 083 

A  replication  of  necefTarics  mufl  aver 
the  goods  to  be  neccflkry  for  the  in- 
fant. 1 1 01 

Where  an  infant  was  plaintiff  and  in 
execution  for  cofls,  the  court  would 
not  difcharge  him  on  motion.       1217 

Pays  no  cofb  in  equity  on  a  bill  filed  by 
prochien  amy.  708 

General  admillion  of  a  procbein  arny  is 
fufKcient.  30^ 

Declaration   of  the  guardian   admitted 

I      in  evidence  againil  the  infant.        548 

921    Infant  brought  up  by  habeas  carpus ,  and 


delivered  to  the  guarJian.  579 

At  what  age  an  infant  may  be  recei\oi 

to  give  evidence.  70*0 

4P  it 


A  Tabli  of  ibi  Prirulpal  MatUfi. 


If  an  infant  defendant  will  not  name  j 
a  guardian,  the  court  will  appoint 
one,  P^i^  1076 

ynftti^l  coort0. 

Cannot  grant  a  new  trial.  113,  392 

Have  been  allowed  juriiUi^lion  in  cafes 
fimilar  to  thofe  where  they  have  ju- 
rifdiclion.  256 

May  fet  afxde  proceedings  for  irregula- 
rity or  furprife,  332 

May  fet  a£de  a  verdi£l  for  irregularity. 

499 

The  King's  Bench  cannot  receive  a  nne 

fet  by  an  inferior  court.  786 

B.  R-  cannot  fet  a  fine  on  a  omvidion 

by  j  uftices  of  the  peace.  794 

The  iums  in  a  Hated  account  need  not 

be  laid  infra  jurijdi£iionem,  827 

It  is  not  a  good  cuftom,  for  an  inferior 
-    court  to  award  a  tales  de  circumftan- 

tilus,  84,1 

The  Kjng's  Bench  \^dll  not  punifh  by 

attachment  a  contempt  'of  an  inferior 

court.  567 

Judgment  rcverfed,  becaufe  the  mayor 

appeared  to  be  intercHed.  639 

information. 


Not  eranted  for  perjury  in  the  oath 
again fl  fimonyj^  before  convidion  of 
the  fimony.  70 

For  a  public  ofience  it  may  be  granted 
on  the  application  of  a  private  profe- 
cutor.  1 26 

Not  to  be  quafhed  on  motion.  185 

^gainll  an  officer  of  the  African  com- 
pany for  detaining  a  perlon  liHed  by 
them.  404 

Not  granted  for  a  libel,  where  the  con- 
tents are  true.  498 

Not  amendible  in  the  i/cnne,  9 1 1 

Informations  are  local,  and  not  to  be 
proiecuted  for  fa£ts  done  at  fea.     918 

Information  ^ui  t^m  not  to  be  quafhed 
on  motion.  953 

Judgment  arref^ed  for  the  generality  of 
the  change  in  an  information.         999 

The  ftatute  for  coils  on  informations 
extends   to   cafes    of   fnq  nuarranto. 

1042 

Informations  quafhed  by  cq^tfeut.    1072 


Not  quafhable  on  motion.        Pap  1 103 

Information  granted  for  taking  away  a 
young  woman  from  her  guardian  and 
marrying  her.  1107 

No  information  for  not  coUeding  brief 
money.  1 1 30 

If  the  defendant  is  acquitted  againft 
evidence,  yet  if  there  is  no  certificate 
he  ih^l  have  cofts.  1131 

Not  granted  againft  a  juftice  for  ree- 
fing an  informer's  oath  againft  a  wag- 
goner. 1 181 

No  information  againft  a  diiTenter  fer 
xt{\xi\Xi^g  the  office  of  iheriif  of  iMuba. 

1193 

B.  R.  will  not  grant  information  for 
ufury,  after  the  fuit  is  lapfed  to  the 
crown.  1234 

See  iHtto  Inavranto. 

3lnianSfon% 

[Perpetual  injundion  decreed  upon  two 
trials  at  bar.  404 


Innkeepers  cannot  (ell  the  gneft's  hcuie 
for  keeping,  except  in  Loidom^      556 

3imittft«. 

There  maft  be  the  fame  notice  of  exe- 
cuting a  fcire  fieri  inquiry  as  a  opm- 
inon  writ  of  inquiry.  135,  623 

Set  afide  for  too  fmall  damages  wheie 
the  plaintiff  was  unprepared.  *    515^ 

4»S'"59 

Execution  of  a  writ  of  inquiry  m«y  be 

adjourned  afler  it  is  entered  upoo. 

See  9meni»ment^  Crfal. 
^nqufOtiotis 

The  traverl^  of  an  inquifition  fo^  the 
King  is  to  be  coniidered  as  a  defend- 
ant, and  the  profecutor  may  cany 
down  the  record^  1 208 

Infolvent  debtor. «  1233 

lnipe£llon  of  corporation  books.  See 
evidence. 

Inilalments,  957, 958 
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5Jnrtitance. 

Barratry  in  a  policy  the  fame  as  fraud. 

Where  falvagc  falls  fhort  of  the  freight, 
it  is  a  total  lofs.  lo^S 

Where  the  mailer  deviates  for  the  be- 
nefit of  his  owners,  it  i<;  not  barra- 
try, though  it  may  be  a  breach  of 
contrad.  *'73 

Concealing  an  information  of  danger 
avoids  a  policy,  though  the  lofs  does 
not  happen  by  fucK  danger.         1183 

A  ftiip  never  heard  of  is  pr^ftimed  to 
be  foundered  at  fea.  "99 

Goods  loft  after  the  owner  has  taken 
them  from  the  fliip  into  a  lighter, 
is  no  charge  on  the  infurer  123^ 

Infurer  is  liable  where  a  (hip  goes  back 
to  perform  quarentine.  1 243 

Policy  on  any  ftiip  the  plaintifF  fhould 
fail  in  from  Firginia  to  LoHiiott^  not 
transferred  to  another  fhip  that  the 
plaintiff  goes  on  board  of  in  the 
voyage.  '^4f 

An  intention  to  deviate  does  not  dil- 
charge  the  underwriter  '  249 

On  a  policy  intereft  of  no  intereft,  a 
recapture  after  being  in  an  enemy's 
pott  will  not  avail  the  infurer.      1 250 

A  fliip  that  fails  with  the  convoy,  though 
hindered  bv  the  weather  from  taking 
tiling  ortos,  deparU  with  convoy. 

1250 

The  freight  a  fliip  would  cam  is  no 
part  of  the  damages  by  her  lofs,  un- 
icfs  the  good  arc  on  board.  1251 

Infurancc  of  (hips  and  freight  comprifcs 
only  the  freight  of  gdods  a^ually 
ftiipped.  >2JI 

The  mariners  force  the  mafter  to  return ; 
that   is  no  deviation    nor  barratry. 

1264 

A  fliip  warranted  to  depart  with  convoy 
is  infured  during  her  way  to  the  ge- 
neral rendezvous.  ^265 

3ftfitr  and  fctmai. 

Where  the  procefs  is  againft  two  on  a 

joint  caufe  of  action,  and  one  only 

appears,  the  other  muft  be  outlawed, 

.  »  474 


Ib  adion  againft  one  obligor  upon  1^ 
joint  bond,  the  objedipn  muft  be 
pleaded  in  abatement.  Page  503 

Officer  joining  in  plea  with  a  party  who 
is  not  julliiiable  (hall  foil.  509 

Where  the  covenant  is  joint  and  (cveral, 
in  an  adtion  agaihll  one  only  tiic 
breach  may  be  affigned  in  the  ncglcc^ 
of  both.     ■  553 

One  defendant  overthrows  the  afUcx) 
after  judgment  by  default  againft  the 
other,  it  ihall  be  ftayed  a5  to  both. 

610 

A/Tanlt  on  tv/o  people  cannot  be  joined 
in  the  fame  indirfment.  870 

The  damages  cannot  be  given  feparately 
againft    feteral  defendanti  in    cafe^ 

910 

Cannot  join  feveral  in  one  indidmen)c 
for  perjury.  921 

If  one  named  in  the  indenture  docs  not 
feal,  he  muft  be  excluded  by  am  aver- 
ment. 1146 

A  covenantee  muft  be  a  plainti^  though 
he  never  fculed.  1 146 

Anions  of  trcfpafs  againft  ieveral  de- 
fendants, not  to  be  joined  by  the 
court.  4«J6 

See  HviVmitt 

3ointenant0  anD  tcnattta  in  csmman. 

Remainder  on  an  eftate-tail  to  another 
tenant  in  common  barred  by  recovery. 

12 

One  part-owner  brings  trefpafs  without 
his  companion,  it  muft  be  plei^dcd  in 
abatement.  t\o 

Jotimcts  accounts. 

Within  what  time  an  executor  muft  pur- 
fue  an  adion  begun  by  ixis  teftatur. 

907 

Affidavits  fwom  before  a  Judge  in  /rV- 
iaud  read  in  EngloMJ,  545 

Juftices  of  peace  in  England  may  com- 
mit a  pcrlbn  oftending  againft  the 
Irifif  law^  in  order  to  his  being  Tent 
over.  548 

Oft 
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Ob  rcvcrikl  of  a  judgment  in  part,  the 
court  in  Ireland  may  be  commanded 
to  award  a  writ  of  inquiry, {^r.  P. 97 3 
See  ^ttO^ 

31irue. 

That  a  grant  (not  the  ufcr)  is  prejudi- 
cial, good.  43 

There  can  be  no  i/Tue  offered  that  is 
contrary  to  the  record.  735 


The  court  will  not  give  leave  to  enter 
up  a  judgment  of  twenty  years  Hand- 
ing nunc  fro  tunc,  ^CLgt  639 

Cannot  enter  judgment  on  warrant  of 
attorney  after  plaintiff's  death.     718' 

Judgment  may  be  entered  on  a  warrant 
of  attorney  after  the  death  of  the 
party.  S82 

No  warrant  of  attorney  to  confefs  a 

judgment  from  a  prifoner  good,  but 

where  there  is  an  attorney  fro  ief. 

An  apt  ifTue   may  be  joined,    though  I      P^fent.  , ,    9°* 

there  is  not  an  exaft  affirmative  and  1  Judgment  entered  up  on  an  old  war: 

rant,  where  the  defendant  was  dead 


negative. 


U77 


3(rtte  general. 


Claiming  goods  as  aDeodand  not  admit- 
ted in  evidence  on  the  general  ifTue. 

61 

They  who  are  not  chargeable  to  repair 
bridges  of  common  right,  may  dif- 
charge  themfelves  upon  Not  guilty. 

J  80 

Ufurious  contrad  good  evidence  on  non 
a£kmpfit.  498 

In.  replevin,  on  non  cepit^  it  is  good 
evidence  for  the  defendant,  that  the 
goods  were  taken  in  another  place. 

507 
'  Ncn.  ajumpfit  a  good  pica  to  an  adtion 

againA  a  carrier.  574 

A  former  recovery  not  to  be  given  in 
evidence  on  nil  debet  m  a  fui  tam.» 

701 

Nil  debet  not  pleadable  to  debt  on  arti- 
cles for  not  paying  for  flock.         778 

On  Not  guilty  for  beating  a  horfe,  ae- 
fendant  may  juftify  in  evidence.    872 

To  a  declaration  on  promife  to  the  af- 
fignec,  'ncn  ajfumpjit  to  the  bankrupt 
13  an  ill  plea.  919 

Lunacy  may  be  given  in  evidence  on 
non  eftfaSlum.  1 104 

3)uDgmciit. 

The  warrant  of  one  executor  will  not 
juflify  the  entering  a  judgment  againfl 
all.  ao 

Prefence  of  an  attorney  of  another  court, 
futHcicnt  to  anthorife  a  warrant  to 
CO  sifefs  judgment.  530 


fome  hours  before  the  rule  was  moved 
for,  not  fet  afide.  io8r 

A  releafe  of  errors  may  be  given  in  the 
fame  deed  with  the  warrant  of  at- 
torney, if  the  judgment  relates  to  a 
day  before  the  date.  1215 

One  in  execution  may  confefs  a  new 
judgment  without  the  prefence  of  an 
attorney.  1 24$ 

A  warrant  to  confefs  judgment  given 
by  a  prifoner  in  Ireland  is  fubjecl  to 
the  rule  requiring  an  attorney's  pre- 
fence. 1247 
Judgment  at  the  fuit  of  executors  fet 
afide,  becaufe  by  relation  it  was  in 
teflator 's  life- time.  mi 
May  be  given  on  the  plea  where  it  a« 
mounts  to  a  confeffion,  notwithfland- 
ing  the  pleading  over.  39$ 
No  moving  in  arrefl  of  judgment  siter 
judgment  on  demurer.                  \i^ 
May  be  entered  nunc  pro  tunc,  where  the 
party  dies  pending  the   advifing  6f 
the  court.  427 
Videiur  curiae  is  no  eflential  part  of  the 
judgment.  44b 
Where  the  defendant  is  found  not  guilty 
as  to  part,  there  mufl  be  a  judgment 
for  him  as  to  that.  786 
Regular  judgment  fet  afide,  where  the 
plain ti^  is  not  prejudiced «  873 
Regular  judgments  not  to  be  fet  afid^, 
but  in  order  to  give  the  defendant  an 
opportunity  of  pleading  to  the  merits, 

1242 
Party  may  move  in  arrefl  any  time  be- 
fore judgment  figned.  84 j 
Where  the  ple;i  confeffes  tl|e   aQxon, 
and  does    not  fufficiently   avoid  it, 
judgment  fhali  be  given  on  the  con- 

feffien^ 
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feffion»  without  regard  to  a  verdid. 

Page  873 

C^nfidtratur  is  as  well  as  conf.  eft.      874 

On  the  gaming  ad,  or  for  recafancy, 
the  judgment  is,   qmotl  cotrvldui  eft. 

1048 

Where  an  improper  judgment  is  prayed 
on  a  writ  of  error,  die  proper  judg- 
ment (hall  be  given.  1055 

After  two  nichifs  the  court  will  relieve 
on  motion,  if  the  defendant  comes 
in  reafonable  time.  1075 

A  juftice  of  peace  convid  ofamiAie- 
meanor  in  his  office  obliged  to  appear 
perfonally  at  praying  judgment.  1088 

Debt  lies  not  in  IrtlaHd  on  a  judgment 
in  England,  1 090 

3ttlige0.  See  3itifttce0  of  bott)  benct)e0. 


3urie0. 

Rule  for  a  good  jury  refufed  to  the  de- 
fendants in  an  a^n  againft  juftices. 

265 

Though  the  leflor  in  ejedment  is  a  Peer 
there  need  be  no  knight  returned  on 
the  jury.  1023 

Dcfiring  a  juror  to  appear,  is  no  caufe 
to  fet  afide  the  verdid.  643 

One  challenged,  fworn  on  the  tales,  ill. 

640 

See  CiMUenge* 

3itlttce0  of  bot()  benr^eo. 

One  of  the  King's  Jullices,  does  not 
import  a  Judge  of  B.R.  12 26 

M.R.  will  not  take  judicial  notice,  who 
are  the  Jullices  of  the  Common  Pleas. 

loSo 

3luSfce0  of  ^ut. 

Juftlces  of  peace  may  fuperfede  their 
own  order  quia  impro*vidt  emanavit,    6 

In  juftices  orders  for  paying  wages,  it 
muft  appear  that  the  fervicc  was  re- 
lacing  to  hufbandry  8 

Order  to  pay  money  to  a  poor  perfon, 
mull  mention  him  to  be  poor  ^ind  im- 
potent. 10 

A  juftice  without  whom  the  fcflions  can- 
not  be  held,  is  liable  to  an  information 
for  a  voluntar}'  abfencc.  2 1 


Indidments  quaihed  for  want  of  necnen 
ad  diver/as  felonias,  ^c.         Page  44S 

If  a  juftice  convids  without  fuqimons, 
there  ftiall  go  an  information.        67^ 

Adlion  lies  againft  a  juftice  for  commit* 
ting  where  there  was  no  attempt  tp 
diftrain  firft.  710 

Juftices  of  peace  cannot  comnilt  one  in 
/?.  R,  to  t\?  county  gaol.  828 

Juftices  of  peace  in  England  mav  com- 
mit a  perfon  offending  againft  the 
Iriftf  law,  in  order  to  his  being  fent 
over.  848 

Juftices  may  order  payment  of  wages  by 
indulgence.  1002 

Juftice's  warrant,  where  he  has  no  power 
to  grant  one,  will  not  juftify  the  of- 
ficer. 1002 

Where  a  city  has  juftices  with  an  cx- 
clufivc  claufe,  the  juftices  of  the 
county  cannot  aft  in  matters  of  excife. 

A  juftice  could  not  join  in  removing  a 
f outer  from  his  own  parifli.         1173 

The  feffions  of  particular  liberties  have 
the  determination  of  appeals  about 
the  poor,  and  not  the  county  fcffions. 

1222 

The  feftions  cannot  take  indictments  of 
new  created  offences,  unlefs  the  jurif- 
diftion  is  exprefsly  granted.  1 256 

When  the  feflions  is  difcon tinned,  a  fub- 
fequent  feffion  cannot  relume  the 
appeals.  1 263 

See  Coiltlt{Hon0»  £>}Mr0. 

^aSfflcation. 

Probable  caufe  of  feifure  not  a  juftifica- 
tion  to  a  cuftom-houle  officer.         820 

A  juftification  under  a  returnable  pro- 
cefs  is  ill,  without  fhewing  a  return 
of  it.  .  .  "H 

Where  the  party  and  the  officer  join  in  a 
juftification  which  ib  ill  as  to  one  of/^ 
them,  judgment  ihail  be  againft  both. 

1184 

See  Ctc(|a(0* 


"ii^Xi^^  See  xDcbt  to  \^  9itns»  &c.  . 


4?  3 


fLtboariro. 
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Habcurcta. 


o 


Convi£don   for  a  libel  againft  Chriili- 

aniiy.  Page  834. 

«^  TN  r.  *.  <^    r  r  I  Adion  for  a  libd  difcrediting  the  pUun- 

RDERS  for  payment   of  wages        tiff's  ikill  in  bi^  Ua4c.  898 

9  muH  fct  forth,  that    the  fervite    J^dMent  arreft^,  becaufe    libel    not 

slated  to  hufbandry.  Page  8        ^^^  ^^  ^  ^^  ^^  concernen'  the  plaintiff. 


Juftices  may  order  payment  of  wages 
by  indulgence.  1002 

ILatitar. 

A  latitat  may  be  pleaded  without  al- 
leging a  bill  oiMiddlefex.  550 

iLea(e0. 

.  Leflee  may  make  an  under-leafe  for  the 
whole  term.  405 

Alleging  the  entry  of  the  leffcp  prior 
to  the  commencement  of  the  term 
will  not  vitiate  the  demand  of  rent. 

550 
Leafes  by  parol  to  commence  at  a  future 

day  are  good.  65 1 

Conditional  furrender  of  a  prebendary's 

leafc,  good  to  warrant  a  renewal.  1201 

An  aCgnceof  a  leafe  may  affign  over,  and 

diicharge  himfelf,   and  it  is  no  fraud. 

1221 
]Lcct.     See  9l)0l2);r- 

"I^egacy  to  a  child  difcharged  by  a  pro- 
V-   virion  lubfequcnt  to  the  will.  235 

If  a  legacy  be  given  payable  at  21,  with 
intereft  in  the  mean  time,  and  the  in- 
fant dies,  his  reprefentative  may  fue 
for  it  immediately.  238 

Revoked  by  payment  of  a  portion.    407 
» A  (bare   oi  the  refiduum  lapi'es,   it  mull 
be  dilbributed.  .      820 

Lapled  (hare  of  the  refidue  decreed  to 
the  cxecuror.  905 

A  iuni  bequeathed  out  of  a  debt  mult 
.     be  paid,  though  the  debt  is  recovered 
"by  the  tclUtor ;  other  wife  of  a  be- 
*      quefl  of  the  debt  itfdf,  824 

DoK-atio  cciv.fa  mortis   noi  fuable -ikl  fpi- 


ritual  court. 


777 


%i\>zin. 


Information  for  granting  a  licence   to  a 
Peer  to  keep  an  alchoufe,  422 

An    obfcene    Look  is  punifliable  as   a 


libd. 


788 


934 

Where  the  contents  of  a  libel  arc  true,  the 

party  fliatl  be  left  to  his  a^ion.      498 

3rtfiiitat<on0. 

The  ^XxLtt  of  Umitapons  rusifi,  n<A' 
withflanding  a  bankruptcy.  556 

An  indthiiaius  ajjumpfit  ip  an  inferior 
court  may  fave  thq  fbitati^  of  limita- 
tions on  a  promiffory  not^  719 

A  latitat  prevents  the  ftatute  of  limita- 
tions^ without   a  bill   of  liidiUJtx. 

550»73^ 
The  flatute  of  limitations  will  not  ran 

againll  aflion    on  bill  of   exchange 

where  plaintiff  is  beyond  (ca.         836 

Within  what  time  an  executor  mud 
purfue  an  addon  begun  by  his  tefta- 
tor.  ^  907 

Error  to  reverie  a  recovery  is  barred  by 
twenty  years,  though  the  title  oi 
plaintiff  in  error  accrued  within  that 
time.'  1257 

Statute  of  limitancns  replied  to  a  fet-olf. 

1271 

ilouDon. 

The  child  pf  a  freeman  of  Lmuton  whfn 
of  age  may  in  coniiderati6n  of  a  prc- 
fent  fortune  bar  herfelf  of  her  cuftoin- 
ary  part.  947 

Court  cannot  take  notice  of  the  colloids 
oi  Londan,  unlefs  found.  1187 

By-law  to  confine  brewers  to  certain 
hours  for  carrying  out  drink,   good. 

1085 

By-law  to  regulate  the  com  porters  in 
London.  462 

By-law  obliging  joiners  to  be  free  of  the 

•    joiners  company.  675 

Marriage  agreement  that  the  hofl>and 
fhall  take  up  his  freedomi  binds  the 
diilribution  of  his  effe£U«  45; 

Children  of  freemen  may  rcieafe  their 
orphanage  part.  947 

The  court  will  take  notice  that  Lon^ix, 
and  the  city  of  Londcn,  are  the  iamc 

Cultun 
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Cuftom  of  London  to  cart  whores,  taken 
notice  of  without  affidavit.-    Page  i88 

Apprentices  inrolled  before  the  chamber- 
lain may  be  difcharged  by  the  jndices 
where  they  live«  663 

Lunacy  may  be  given  in  evidence  on  non 
ififaiium.  II 04 

The  travcrfcr  of  an  inquifition  of  lunacy 
is  in  nature  of  a  defendant,  and  the 
profecutor  may  carry  the  record  to 
trial.  1208 

Return  of  lunacy  to  habeas  corpus  by  a 
phyiician.  915 


9<)nDamtt0. 

THE    rife  of  wnts   of  mandamus 
540 
Mandamus  to  proceed  to  eledio|i  where 

a  claufe  for  holding  o\'er.  555 

Mandamus  may  be  granted  to  go  to  an 

election,  though  there  is  a  mayor  de 

fado.  1003 

Granted  to  go  to  eleftion,  notwithftand- 
'  ing  a  dubious  elcdion  defoMo.  1 157 
Granted   to   eled   corporation    officers, 

where  there  were  wrongful  officers  in 

poffeffion.  1180 

Granted  peremptory  on  the  reverfal  of 

a  judgment  f*r  the  defendant.  -  697 
Mandamus  for  a  prebend.  1082 

To  admit  a  prebendary.  159 

Lies   for  a  chaplain  where  there  is  no 

vifitor,  797 

To  a  Univerfity,  to  reftore  to  degrees. 

To  reftorc  a  fchoolmader.  5  8 

-For  a  pariih  clerk,  fexcon,  fcavcnger. 

To  fwear  an  alc-taftcr.  608 

To  fwear  in  a  dire^^or  of  the  amicable 

aflurance.  696 

Mandamus  for  yeoman   of    the   wood* 

wharf.  832 

Mandamus  to  admit  a  deputy  regilter. 

A  principal  may  have  a  mandamus  to 
admit  hb  deputy.  895 

To  allow  conftabics  their  cxpenfcs  'of 
carriages  for  the  troops.  4^'  93 


To  reimburfe  a  furveyor  of  highways. 

Page  2 1 1 
To  a  judge  in  nature  of  a  prnedendo. 

Tojuftices  of  peace  to  give  judgment 
in  an  excife  cafe.  530 

Granted  to  commit  adminiftration  ge- 
nerally. 552 

To  take  Security  on  articles  of  the  peace. 

Mandamus  to  the  cleik  of  a  company  to 

deliver  books.  879 

To  produoe  the  books  at  the  next  ai- 

iembly.  948 

Granted  to  attend  a  court-Ieet,        1 207 
No  mandamus  for  a  ledurer.  1 192 

Lies  not  to  fwear  in  one  who  has  had 

judgment  on  an  information  againft 

him  for  an  ufurpation,  625 

To  call  a  vefby    for    the  eledtion  of 

churchwardens,  refufed,  686 

Mandamus  lies  not  to  grant  a  licence  to 

keep  an  alehoufe.  881 

Lies  not   for   an   adminifbator  durante 

minori  aetate  892 

No  peremptory  maudamus  pending  error 

on  adion  for  falfe  return.  98^3 

Refufed,  to  make  a  race  to  reimburfe 

the  expcnce  of  defending  an  indi£l- 

ment.  63 

No  mandamus  to  in(ert  particular  per- 

fons  in  a  poor's  rate.  1259 

Supcrfeded  for  miidired^ion.  55 

Diihncl  rights  cannot  be  joined  in  one 

mandamus.  578 

Mandamus  to  reftore,  muft  be  direcled 

only  to  the  body  that   had  power  to 

remove.  640 

Mandamus  made  our  not  according  to 

the  niie,  fuperfeded.  880 

Not  fuperfeded  on  affidavits,  without  a 

return.  ^^39 

Court  refuie  to  fix  a  day  far  an  eledion 

en  granting  a  mandamus.  949 

There  need  not  be  a  four  days  rule  on 

mandamuses  in  town.  857 

A  return  is  good  if  it  purfues  the  fug- 

^cftion  of  the  writ.    .  J*3f 

Return  that  the  officer  was  at  will,  and 

they   have  removed  him,    fuffident* 

Where  an  officer  is  at  pleafure,  the 
choice  of  another  is  a  determination. 

An  inhibition  of  the  Bifhop  not  a  good 
4  ?  4  recum 
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Tftom  to  a  mAudoMtus  to  fwear  a 
churchwarden.  Page  609 

TarJi  a  good  return  t  o  a  mandamus >    7^^- 

Rule  to  return  th6  Arfl  writ  in  a  cafe  not 
within  the  ftatutc.  783 

Where  a  writ  is  diredlcd  to  two,  there 
muft  be  attachment  aeainft  both, 
though  on«  is  ready  to  obey.         808 

I^'om  fuit  eie^us  no  good  return  to  a 
mamdamaj  to  fwear  a  churchwarden. 

894,  contra  895 

A  miniftciial  officer  muft  obey  the  writ 
in  all  events.  895 

A  maKdamui  is  only  to  give  a  legal,  not 
an  actual  pofTcflion.  538 

Error  will  not  lie  on  the  award  of  a 
peremptory  mandamus  536 

Error  lies  not  on  allowing  the  return 
of  a  mandamus.  628 

Where  on  trying  a  traverfe  in  a  return 
no  damages  are  given,  this  cannot 
be  fupplied  by  writ  of  inquiry.     1052 

What  number  of  days  arc  rcquifite  be- 
tween the  teftg  and  return  of  a  matt- 
damus.  407 

There  Can  be  no  market  overt  for 
pawning.  1187 

Eroding  a  ftall  in  a  market  is  not  of 
common  right ;  and  trefpafs  is  the 
proper  remedy  for  fo  doing.         1238 

Stallage  is  due  to  the  owner  of  the  foil 
where  a  market  is  held.  i  f  39 

Toll  is  not  incident  to  a  market.   1 1 7  j 

Of  a  wife's  niece  unlawful.  53 

Of  the  fuppletory  oath  in  a  matrimo- 
nial cauie.  80 

fl^atrfagc  fettlemcnt. 

Cpfc?  of  private  agr(»ements  in  fraud  of 
marriage  fcttlements  ict  alide.        240 

The  f<^rtune  of  a  wife  may  be  fettled 
oi:  hulband  cill  he  fkils,  anU  then  to 
ht  r  icparate  ulc.  9^.7 

The  penrJty  for  not  giving  a  note  of  a 
^riii/tK-T,  to  be  recovered  by  luit.     50 


flpafter  anD  fertent* 

Sub(cription  money  paid  to  a  fervant  of 
the  Scutb'/ea  company,  who  pays  it 
over  put  does  not  make  the  proper 
entry ;  the  fubfcriber  has  no  remedy 
againft  tl^e  fervant.  Page  480 

Trover  lici  againft  the  mafter  for  goods 
delivered  to  the  apprentice.  505 

Where  the  mafter  has  once  paid  for 
goods  delivered  to  the  fervant  on 
truft,  the  tradefman  may  truft  him 
after.  ^06 

Mafter  liable  for  a  fraud  of  the  appren- 
tice. 653 

How  the  fervant  is  to  juftify  an  aftanlt  in 
defence  of  his  mafter*  953 

Adion  lies  againft  a  fervant  upon  a  biU 
drawn  on  him  and  accepted  generally, 
though  the  order  is  to  place  it  to  the 
account  of  the  mafter.  955 

In  adlion  againft  the  mafter  for  his  fer- 
vant's  default,  the  fervant  having  a 
releafe  from  his  mafter  admitted  a 
witnefs  for  him.  1083 

A  defendant  indicted  of  mayhem  need 
not  appear  at  the  bar.  1 100 

^cmo^animm. 

A  fpccial  memorandum  ordered,  that  the 
defendant  ihight  not  be  deprived  of 
his  plea  of  tender.  6}S 

In  eje^lment  for  mines  the  ppfteftlon  of 
the  manor  is  no  evidence.  1 142 

i^irtiomrr. 

If  the  defendant  omits  to  plead  a  mifno- 
mer  he  may  be  taken  in  execution  by 
the  wrong  Chriilian  name.  1218 

See  j^ame. 

Cuilom  of  paying  tithe  of  wool  by  the 

pound. 


A  TahU  tf  tbt  PrlHtipal  AUttn't. 


poand,  and  not  by  the  fleece,  ii  no 
meJia.  Pap  78  3 

d^tuC'  SwVtnfier. 

Mortgagees  proceeding)  in  ejeflment 
llopt,  on  being  paid  principal,  incerell 
aiulcofts.  413 

Third  mortgagee  buying  in  the  firft 
flioald  be  prior  to  thefecond.         6S9 

Proceedings  on  a    mortgage    may  be 

Aaid,   without  payment  of  a  bond. 

1107 

Equity  will  oblige  the  mortgagee  to 
fuffer  the  mortgagor  to  prefent  to  a 
living.  403 

Where   money  19  lent  on  a  pledge,  the 

'  borrower  is  liable,  without  an  agree- 
ment to  the  contrary.  919 


^OftuarF. 

Cannot  fiie  in  equity  for  a  mortuary. 


Firing  a  pilbl  out  of  a  cfadfe  in  th< 
Areet,  and  death  enliiing ;  held  man' 
flaoghter.  481 

A  dc^ndant  aireAed  firikes  the  officers, 
they  afterwards  kill  him  i  held  man- 
(laughter.  49; 

What  is  murder  and  what  man-llaugh' 
ter.  766 

Proceedings  in  appeal  of  marder.      T 

Confiniiig  a  priioner  with  a  perfon 
fefted  with  the  foiall-poxwho  is  afraid 
of  the  diftemper,  catches  it  and  dies 
ofit,  murder.  856 

Special  vcrdifi  fbr  murder  tt  judU.  pre 
dif.  88  s 

Malice  muft  be  inferred  from  the  fafb 
found  ;  bat  the  confent  of  one  to  the 
aft  of  another  is  matter  of  faft,  and 
mull  be  found  by  the  jury,  8S6 

The  depofitions  taken  by  the  coroner, 
and  not  the  wrditt,  are  to  rule  the 
court  as  to  the  expedience  of  bailing. 


M'. 


ISNOMER  in  the  Chrifliam 
_  fatal.  P»p  156 

Any  variation  in  the  name  of  a  coipora- 
tion  is  fata],  787 

Clartutitax  b  part  of  the  imM  (tf  the 
officer.  Seo 

If  the  defendant  omits  to  plead  a  mil^ 
ttomcr,  he  may  be  taken  in  execu- 
tion  by  the  wrong  Cbrifiian  name. 

t3lS 

Sari  of,  iic.  a  fufficient  defcriptitm, 
though  the  Cbriftiam  name  i>  mif- 
taken.  316 

CorporatiDn  may  acquire  a  same  fay  re- 
putation. 614 

A  caufe  made  a  rtmamtt  tat  want  of 
praying  a  /«/«.  707 

The  traverfer  of  an  inquifition  for  the 
King  is  to  be  confidered  as  n  defen- 
dant, and  ibe  profecutor  may  carry 
down  the  record.  1  zoS 


lionuafsmifltf. 

Preacher  at  a  mecting-houfe  not  Gable  to 
poors  rate.  745 

Information  not  granted  againS  a  dil- 
lenter  for  not  taking  upon  him  the 
office  of  Ihenffof  ^sadiia.  1193 


Jf)«nfuft- 

A  jury  difcharged  becaufe  the  defendant 
did  not  appear  to  demand  the  plain- 
tiff. 367 

Where  the  plaintiff  is  nonfuit  on  the 
iiTue.  contingent  damages  on  the  de- 
murrer Ihall  not  be  aifcffcd.  507 

Dotts.   See  siiip  Of  ejicfiimt. 


SUtAtt. 


Notice  of  trial  to  a 
againll  a  prifoner. 


turnkey  b  good 

248 

Seflions 
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Sedions  may  difmifs  an  appeal  for  want 
of  fach  notice  as  their  ^adice  req uires. 

Page  315 

Notice  •f  trial  can  not  be  twice  contt- 

.  nued.  11.19 

Notice  to  execute  a  wvit  of  inquiry  ^ 
iiich  an  hoar»  is  incertauu  1142 

On  notices  of  trial  the  difUnce  from 
tondon  is  taken  by  computed  miles. 

954,  1216 

Notice  of  trial  given  upon  die  i(&ie  is 
goed»  tho'  without  date,  i^c,     1237 

On  an  old  ilTue  notice  of  trial  given  be- 
Ibre  the  firft  day  in  full  term  is  fuf- 
ficieat*  211 

A  term's  notice  muflbe  given  before  the 
efloia  day*  1 164 

An.  intervening  notice  prevents  the  ne- 
ceffity  of  a  term's  notice.  531 

There  muft  be  a  term's  notice  of  exe- 
cuting a  writ  ©f  inquify,  where  there 
has  been  no  proceeding  for  a  year. 

HOC 

Coantermandtne  notice  in  a  town  caufe 

*  two  days,  and  in  a  country  cauie  four 
days,  fiiall  fave  cofts.         849,  1073 

The   fbtir   days  of  countermand  muft 
^    exclude  the  day  of  giving  it.  849 

See  }nq[ttft^>  ]Buie0. 

JDufance. 

In  what  cafes  judgment  of  abatement 

is  necefTary.  686 

Making  great  noifes  in  the  night,  a  nu- 

•  iance  indifbible.  ■  704 
Keeping  gunpowder  in  great  quantities 

is  anufance.  1167 

See  l^2t)tJ)a^0. 


JUSTICES   have  no  difcretionary 
power  to  omit  tendering  the  oaths. 

where  a  corporation  has  power  to  make 
fhitutes  thcyxrannct^ve  theml'elves  a 
power  to  adminiHeran  oath.  537 

Where  the  charter  does  not  give  a  power 
of  adminiilring  oaths  of  oftice,  there 
muft  be   a  dedimus  for  that  purpofe. 

539 


Where  th^  is  an  entry  of  adminU 
ftring  baths,  there  mull  be  a  recent 
profecution  if  the  fad  be  falfe.     Fagt 

Jews  allowed  ta  cover  when  they  fwear* 

821 

A  Mahometan  fwom  on  the  Koran,   x  104 

It  is  a  good  Cttftom  for  perfbns  to  be 

admitted   to  freedom  to  be  obliged 

to  fwear  on   the    New    Teflamenu 

1112 


OUfgiUfw.  Seeftan^  BeSsnatien, 

Cranet. 


4>IBce« 

The  traverler  of  an  inqnifition  for  the 
King  is  to  be  confidmd  as  a  defend- 
ant, and  the  proiecutor  may  carry 
down  the  record.  1 208 


iOflScettf. 

The  court  will  not  turn  a  prifoner  over, 
till  officer  paid  for  bringing  him  up. 

308 

Where  an  officer  is  at  pleafare  the  choice 
of  another  is  a  determination.        6^4 

Where  there  is  an  entry  of  adminiflring 
oaths,  there  muft  be  a  re^nt  profecu- 
tion if  the  fad  be  &Iie.  677 

See  d^iiT)amo0. 

€)^T»er0. 

Order  to  common  intent  is  good.  211 
Juilices  of  peace  may  Tuperiede  their 

own  orders  for  furpriie.  6 

Sefiions  may  quafh  an  order  for  defect  of 

authority  in  the  juftices.  300 

Though  the  panfhes  are  the  fame,  yrt 

different  perfons  cannot  be  removed 

by  the  fame  order  upon  independent 

fettlements.  471 

Not  neceffary  to  fet  forth  the  fummons 

or  appearance.  630 

Evidence  of  fraud  is  not  fufficient  in  an 

order.  1156 

SefTions  cannot  amend  orders  by  adding 

new  averments.  115^ 

Order 


4  T^h  *f  tkt  ^inafd  ifym% 


Order  of  feffioni  upon  appeal  need  not 
izy  of  ihi  jarlj  ^ieviJ,  Pttj^r  g6 

Order  rcTcned  is  final  to  thff  parti?;, 
confirmed,  to  every  body.  132 

Where  a  ftatnte  dindt  a  complaint  to 
be  made  in  writing,  it  mnA  be  recitr^i 

-     fo.  264 

For  a  paiilh  to  cDniribiite.  Muft  be  in  a 
film  certain.  3M 

Adjudging  the  pany  likely  to  becon^i; 
chargeable  is  fufiicient,  without  lay- 
iag  to  what  pwifll.  393 

Removal  of  a  certificate  man  need  not 
Hate  that  he  hu  gained  no  fetdement 
fince.  .}o2 

Order  to  remove  a  married  woman  k 

Jftoi,    unlel^  it  appcari  Ihc  i*  lent 
rom  her  hulband.  5^4 

After  an  order  of  removal  ix  ^Ba.lhcd, 
the  party  cannot  be  removed  a  lecond 
time  without  Oaiiag  a  new  fettlemcn ' 

Order  of  removal  of  a  peribn  likely  1 
become  chargeable,  lufficient,  will 
one  faying  to  what  parillu  691^ 

For  a  parilh  to  ccntribute  fo  long  as  ibc 
juAice^lhall  think  fit.  ill-  7' 

In  order  of  btftardy,  it  muft  ^pe: 
thai  ihe  child  was  bom  in  the  parilh 
to  which  relief  is  ordcrcd<  4}/ 

In  an  order  of  baft«rdy  made  at  tbe  fei' 
fiont,  a  fummons  prefumed,  47  j 

Difcharging  an  apprentice  without  ut 
ligningagoodroalen,  ill.  704, 

On  removal  of  clerk  of  the  peace,  the 
evidence  need  not  be  fet  out  in  the 


der. 


S^6 


The   court  will   intend  an  order  I: 

ferved,   where  the  order  en  appeal 

is  made  at  the  next  ftlEoni  bnt  one. 

116S 

Coib  are  not  tA  be  paid  where  any 
material  part  of  in  ordet  t>  ^valhed. 


See  Atttitnunt}  &g. 

No  ornaments  can  be  ftt  np  in  the 
church  without  confesi  of  the  ordi- 
nary. 576 

Ordinary  canaot    appobt    chareHwar 


Seffions  cannot  meddle  with  «ved«rt 

accounts,  till  allowed  by  two  jafUces. 

Pa^  983 

/eltry  cannot  order  fefliona  to  rctaia 
balance  of  their  accounts.  991 

MattJamKi  to  appoint  ovcrfeeri  in  an  ex- 
traparochial  pUoe.    $12,1004,1071, 

■  H3 

Orerfeen  may  be  appointtd.  at  «ny  time 
of  the  year.  1113 

Appointment  of  overiecn  moA  llile 
them  fubftantial  houlholders  in  the 
parilh.  lafij 

Sec  ptox,  i^ttlnticnt. 


One  apprehended  by  an  officer  miy  fsr- 
render  within  the  year,  in  order  to 
reverfe  an  outlawry  for  treafon,     814 

On  reverfing  an  outlawry,  the  conit 
have  a  difcretionary  power  to  order 
fpecial  or  common  bail,  u^S 

On  erroi:  10  reverfe  outlawry  no  bail  i* 
required  till  the  reverfal.  951 

An  action  lies  for  the  efcapc  of  apriJori' 
er  outlawed.  ^01 


•jn. 

Wliere  a  deed  ii  pleaded,  the  other  par- 
ty cannot  allege  there  ia  other  matter 
contained  in  the  deed,  fauf  muH  fet 
it  forth  upon  ^tr.  la^ 

Not  to  be  diipcnfed  with,  though  the  deed 
is  loft.  1 18a 

IK'here  a  deed  ia  in  the  hands  of  a  third 
perfon,  the  court  wiU  oblige  liim  to 
give  yer  and  produce  it.  1 1  (jtt 

A  party  who  hu  had  ytr  ii  not  obli^d 
to  fe:  it  forth.  IS14I 


dens. 


papt(t«. 

Papiil  tenant  in-tail  fufien  S  re- 
covery to  the  ale  of  hlmfclf  in  fee, 
in  or<ie,'  to  make  a  marriage  fettle-i 


A 
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ment ;  this  is  not  a  purdufe  within 
\l  W.  %.  e.  4.  Page  267 

Confequence  of  a  foreign  popifh  educa- 
tion. 3 1 8 

Convi^on  not  neceflary  to  difable  a 
papiH  from  devifing  lajids  in  Ireland. 

1096 

See  KccnUntf. 


It  is  in  the  difcretion  of  the  conrt,  where 
bail  or  (ecurity  is  to  be  required  on 
pleading  a  pardon .  1 203 

Pardon  for  a  mifdemeanour  may  be 
pleaded  without  going   to  the  bar. 

816 

Pardon  pleaded  in  forma  pauperis^    1215 

The  aA  of  grace  doth  not  releafe  a  for- 
feiture to  which  an  intereft  is  veiled 
in  another.  520 

An  a^  of  grace  does  not  difcharge  penal- 
ties in  which  the  crown  has  no  intereft. 

1272 

Does  not  difcharge  oBTenfes  againil  die 
ilatates  of  a  college.  912 

A  fad  pardoned  by  the  ad  of  grace  nuy 
be  a  groundf  for  articles  of  the  peace. 

473 

f9ati(i)  cletb. 

Parifh  clerk  is  ik  fpiritual  officer^  and 
may  be  there  deprived.  776 

.Prohibited  fuing  in  the  eccleiiaftical  court 
for  fees>  as  being  a  temporal  officer. 

1 108 

May  make  a  deputy,  lie.  without  li- 
cence. 9^2 


fftatlfatnent 

Members  of  Pkrliament  may  be  (ued  in 
C.  B.  by  bill.  ^34 

Of  privilege  of  Parliament  after  a  diffo- 
lution,  and  how  to  be  taken  advan- 
tagfcof.  985 

The  check  polls,  as  well  as  the  original 
book>  mull'be  lodged  with  the  clerk 
of  the  peace.  1 048 

Sec9D;outnmcntt 


l^atoto.    See  CjvoflEtfon  of  too^M. 

One  of  the  leifees  cannot  have  a  decree 
for  apportionment  of  rent,  without 
his  coolefTee.  Fage  95 


fMttper. 

Pauper  not  going  on  to  trial,  to  pay  the 
coils  before  he  try  the  cauie.  420 

Shall  not  be  obliged  to  pay  cofts  of  a 
former  nonfuit,  without  circumffauices 
Of  vexation.  87S 

A  pauper  is  nonfuit  and  afterwards  re- 
covers in  a  fecond  adtion,  die  coils 
of  the  firft  adion  ihall  not  be  fet  oC 

891 

Pauper  diipaipered  for  not  going  on  to 
trial.  983 

On  indidments  the  defendants  may  be 
admitted  inferma  pauperis.  1 04 1 

The  court  reniie  to  make  a  mle  to  tax 
cofts  on  pauper*^  bringing  a  fecond 
ejedment,  where  he  does  not  appear 
tobevexauous.  1121 

Pardon  pleaded  infirma  pmupms.    1 215 


A  fador  cannot  pawn .  117^ 

There  can  be  no  market  overt  for  pawn- 
ing. 1 1 87 

Bailee  for  fafe  cuilody  caQnot  pawn. 

1187 

Where  money  is  lent  on  a  pledge,  the 
borrower  is  peHbnally  liable^  without 
an  agreement  to  the  contrary .        919 

In  what  caie  a  company  may  ilay  the 
transfer  of  ilock  for  the  debt  of  the 
proprietor.  645 

In  trover  the  defendant  cannot  jultify  de« 
taining  goods  till  money  laid  out  on 
them  IS  paid.  651 


Idartnent. 

Where  the  payer  does  not  apply  his  par- 
ment>  the  receiver  may  apply  it ;  but 

he 
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he  muft  not  apply  it  to  an  uncertain 
demand,  as  to  a  debt  from  a  tellator. 

Page  1 1 94 

^tialtt. 

Equitable  cofts  not  allowed  out  of  the 
penalty  of  the  recognizance  of  bail. 

826 

If  no  indi^ment  is  direded  by  a  (latute, 
a  pcualty  to  the  King  mud  be  fued  for 
af  a  debt.  828 

Chancery  relieves  againft  penalties, 
where  a  iadsfadion  can  be  fettled. 

453 


No  convidHon  of  perjury  on  evidence  of 
a  fingle  witnefs.  1230 

Two  peribns  cannot  be  jointly  indided 
for  a  perjury.  921 

Pcrfons  fct  in  the  pillory  for  becoming 
bail  in  fidUtious  names.  384 

Conftrudionofthefhuttte  for  their  regu- 
lation, 249 

fftleaMtig. 


General  rules. 

Words  taken  exduiive  or  inclufive  ac- 
cording to  the  fubjed-mattier.        1 8 1 

An  inconiiftent/^M  under  9,/ciUcetr^' 
jeded.  232 

Whatever  is  materially  alleged  and  not 
denied  is  admitted.  297 

What  comes  under  %  fciUcet  (hall  not 
vitiate.  1095 

Pleading  letters  patent  Juh  figHh  with- 
o\x\figillae  is  well.  674 

Jleading  a  bargain  and  fale  without 
fliewing  it  to  be  for  a. valuable  confi- 
4eration  will  be  ill  upon  demurrer. 


but  is  cured  by  verdid,  or  taking 
ifiiM  on  a  collateral  fad*      Fage  1229 

Declarations,  * 

Where  the  plaintiff  claims  an  eafement 
out  of  the  defendant's  foil,  the  de- 
claration muft  fet  out  the  title.  6' 

Where  the  adion  is  againft  the  original 
leflee,  the  breach  need  not  extend  to' 
affigns.  228 

Ip  adion  for  being  excluded  from  the 
veftry  room,  mulT  (hew  the  pariih  had 
a  rieht  to  meet  there.  6*24 

WillieJmo  for  Waltero  in  the  ajhrnpfit 
vitiates  not,  if  there  be  no  WiUielma 
named  before.  228 

Cafes  of  averments  of  identity,  and  va- 
riances. ''    Ijpft 

Alleging  die  entry  of  lefle^  prior  Xo  the 
commencement  of  his  term,  will  not 
vitiate  the  demand  of  rent.  550 

Where  in  the  declaration  the  defcriptioa 
.  of  a  place  is  material.    -  59  j 

In  an  indebitatus  affumpfit  the  day  is  not 
material,  and  the  alleging  a  difierent 
time  in  the  replication  is  no  departure  : 
but  in  cafe  upon  promiflbry  note,  it 
is,  21,  22 

Ciimque  etiam  in  trefpals  ill,  621  ;  but 
amendable.  ii6z 

In  B,  R.  calling  the  defendant  admini- 
fbator  in  the  declaration  is  fufficient, 
without  a  (pedal  averment.  781 

Want  of  an  averment  in  a  declaration 
helped  by  pleading  over.  93 1 

Plea  in  ahatemiMt. 

Affidavit  that  a  plea  in  abatement  is  a 

true  plea,  ill.  705 

Plea  of  privilege  refufed  to  be  fet  afidc. 

A  plea  in  abatement  muft  come  in  within 
the  firlt  tour  days.  1 192,  1268 

General  t//ue, 

N§n  affumpfit  a  good  plea  to  an  adion 
againll  a  carrier.  574 

HU  debet  not  pleadable  to  debt  on  ar- 
ticles for  not  paying  for  ftock«      ^778 


I 


To 


A  TM  tf  tii  PuJat^at  JIAmrr, 


To  a  decliirarton  on  proinife  to  the  aflig- 
nee,  wr  ajfamfp  to  the  bankropt  i; 
an  ill  plea.  Pagi  919 

Not  guilty  in  affumpjit,  ill  on  demu  rrer. 

Leave  to  withdraw  the  general  iffue,  nnd 
plead  it  with  a  fet-off.  1 267 

I.eave  to  withdraw  the  general  iiTue,  and 
pay  money  into  court.  1 27 1 

Plea  waived  after  a  joinder  in  demurrer, 
the  piMntiif  having    lOft    no    lime. 

Cannot  withdraw  fpeclal  ptea,  but  in 
order  to  plead  the  general  UJite.     960 


Jin  award  mull  be  alleged  to  be  made 

-  in  form  according  u>  the  fabmilHon. 
116 

Tayment  on  the  day,  nulUlung  the  dav, 
i.iU.  .  ih 

h  dirchargefromadebt  cannot  be  plead- 
ed goneraily.  42a 

In  an  a&tOQ  tipon  a  bail  bond  the  ^ncfl 
ii  not  travcrlaLle.  444 

A  oote  gi^ea  CMBOt.  be  pleaded  in  Is- 
tis&fUon   of  an   indtbitatas  ajfamffil. 

A  plea  of  the  ftatote  of  gaming  mall 
.neiuioa  the  particnl:U'  game.         49; 

A  plea  of  fatUta£tion  mi^  fliew  an  nc- 
ccpunce.     _  573 

payment  ofpnccipal  and  interefl  i&  \S^x■• 
able,  thoujghit  beallegeduof  ad^y 
which  '\%  before  the  da/  in  the  condi- 

An  heir  may  difchargehtmlfeir  by  plead- 
ing payment  to  the  value  of  the  lands 
defceoded.  6rt5 

Where  a  plea  is  general,  ^aid  indet-.f- 
nem  tttjtTv^o'a,  it  mult  be  ftiewii 
for  caufe  that  it  docs  not  lay  how. 
681 
.Upon  a  rpecial  enfiai  by  original  the 
defendant  (hall  not  be  obliged  to  filead 
fooner  than  upon  a  common  lataat^ 


$jwcial  nil  bahuU 

b*  pleaded  to  aAian  for  rent  on  leafo 
by  indenture.  817 

Where  a    prior  recovery  in  the  fame 

court i« pleaded, -9«mull  begivfri. 

8., 


Where  I  corfefs  and  avoid,  I  oagjil 
not  to  traverie  ;  and  It  may  be  paftd 
over  and  ilfue  uken  upon  the  avoid- 
ance, fagi  837 

Where  paj'ment  is  pleaded  to  a  bond/fi/. 
fuch  a  daj- ;  the  day  is  not  material. 

9S+ 

A  jullification  under  proceTs  6f  anircr- 
fity  held  ill.  99] 

Wjere  thofe  who  might  jufHfy  join  with 
thofe  who  have  not  a  good  jnftifica. 
tion,  it'll  bad  n  to  all.  zt>^,at)^ 

On  z.  rule  to  plead  as  he  will  rcind  oy, 
the  defendant  may  Hand  by  his  [dai 
already  delivered,  atwl  the  plaindf 
cannot  iign  judgment.  1134 

In  trcfpals  the  plaintiff  need  only  b^j 
the  defendant's  title.  1138 

Defendant  who  hu  oyer  tS  not  bound  to 
infert  ll  in  hi;  plea.  1141 

Where  iwo  parmert  ere  fued  aiid  one 

outlawed,  the  other  cannot  plead  is 

bar  that  the  outlawry  is  eflvneoiu. 

1169 

What  pleading  is.  neceffary  to   an  m- 

formation  for  not  repairing  a  bridge. 

179 

Vtnui  dad  Mat. 

Where  the  pl.iintiff  rqjlies  full  age  of 
the  defendant,  it  ij  not  necellarytD 
UyivtHM,  afitisdfaiekaic.        t 

.Qaaiities  of  the  perfon  triable  wbe  the 

adtion  is  brought.  9 

An    apt  ifiuc   may   be  joined,  though 

there  is  not'  an  ckmA.  affirmative  and 

negative.  1177 

Phadiag  dtnilt.   Sec. 

Defendant  alFowed  tcpfead  two  juftifica- 
tion).    ■  ,^fj 

Double  plea,  of  tender,  and  evifboo, 
aHowed.  496 

General  ilTue,  and  fUtnte  nf  Ifanitatloiu 
allowed,  678 

Il*ry  plead  son  ij}  faaim,  and  a  dif- 
chargc  by  banjcroptcy^  871 

Not  guilty,  and  a' jUlK!licatit»,  not  al- 
lowed to  be  pl(:idcd.  g^ 

Not  guiJcy,  and  the  ftatute  of  Emia- 
"  MX3,  pleadable,    ■  ■  '869 

General 
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General  ifTue  waived,  and  allowed  to 
plead  double.  Page  906 

Leave  to  plead  non  tfi  foBum^  and  no 
requeft  made.  9®^ 

l^on  affumpfii,  and  tender,  not  allowed. 

949. 
Leave  to  plead  bankruptcy  generally  and 

fpecially.  looo 

Bankruptcy  and  non  affkmpfit.  looo 

No  pleading  double  m  a  quitam.     1044 

If  the  defendant  does  not  leave  his  double 

pleas  in  the  office,  the  court  will  not 

relieve  him  for  the  pUdntifPs  making 

up  the  record.  126b 

Cannot  rejoin  doobk.  908 

ReplUaiimsy  He. 

Where  the  plaintiff  declares  upon  a 
pofFefllon  only,  and  the  defendant 
pleads  liberum  tenemenium ;  the  plain- 
tiff muft  (hew  a  title  m  the  replication. 

5 


In  debt  upon  a  bond,  where  the  defend- 
ant pleads  a  payment  and  acceptance 
in  latisfadion  ;  the  plamtiff  may«take 
iffue  upon  the  acceptance,  which  will 
be  an  argumentative  denial  of  the  pay- 
ment. 23 
An  immaterial  traverie  does  not  preclude 
the  other  party  from  taking  a  traverfe  I 
upon  it.                                          117 
Where  the  plea  contains  matter  of  excufe, 
it    is    enough    that   the    replication 
meets  it,  except  in  cafe  of  awards. 

191,299 

Replication    in    the    copulative,     that 

ditches,  ways  amd  parages,  were  not 

filled  with  water,  to  a  plea  that  they 

were,  is  good.  246 

Jnfancy  pleaded,  and  neceilaries  replied, 

a  difdiarge  is  a  departure.  422 

defendant   beiag  obliged    to    transfer 

flock  within  three  days  after  requeft, 

pleads  that  the  requeft  was  made  foch 

a  day,  and  that  he  transferred  it  the 

day  followio^^  the  plaintiftF  may  re* 

Sly  that  he  did  not  transfer  it  on  that 
ay.  460 

Statute  of  gaming  pleaded,  the  replica- 
tion muft  not  uke  ifiiie  upon  the  par- 
ticular fum.  493 
Replication  mm  eft  ait$rm*  maft  not  con- 
clude eifpaif.  532 


To  a  ftock  contni£t  the  defendant  jileada 
that  the  contraA  "^  not  xegiftxed 
before  fuch  a  day  (naming  a  wrong 
day)  Jtcundum  formam  ftatuti  %  the 
plaindff  tenders  ifTue,  that  it  was 
regiftred  Jtcundum^  H<.  ^and  has  % 
verdid  and  judgment.  Page  554 

Where  there  is  a  traverfe  the  replication 
ihonld  conclude  with  an  averment. 

87* 

The  defendant  is  not  bovnd  by  a  con- 
fent  to  rejoin  gratis^  if  the  replicar- 
tion  fhews  caufe  of  demurrer.      1185 

Where  a  material  point  of  the  plea  it. 
denied,  the  replication  moft  conclude 
to  the  country.  1120 

f 

Puis  darrein  mttinuaitci,  andeibtrwrntUrt^ 

A  plea  puis  darrein  c^mimumu  muft  be 
pleaded  upon  oath.  49^ 

In  xfcire  facias  on  a  judgment  recovered 
by  an  executor,  the  deaxil  of  the  xkS* 
tator  need  not  be  fhewn.  631 

Repleader  awarded  after  an  immaterial 
iftiie.  847 


Writ  of  appeal  not  fuperfeded  for  falfe 
fuggeftion  of  pledged*  found,  854 

See  )^lDn. 

Ancient  ftatotes  lor  the  rdief  of  the 
poor.  io6y 

Vicar's  tithes  chargeable^  7^ 

Tithes  are  rateable  as  a  tenement.     100 

The  feifions  may  originally  charge  pa- 
rifhes  out  of  the  hundred  to  contri- 
bute. 561 

Jttftices  may  order  one  parifh  to  pay  4 
fum  in  grofs  to  another,  bnt  they 
muft  make  the  rate  by  which  it  is  ta 
beraifed.  II 14 

Ovcrfeers  aaay  be  appointed  at  any  dme 
in  the  year.  1^^3; 

Appointment  of  overfeers  muft  fHle  them 
fubflantial  i>ou(holdrn»  in  the  parifh. 

1261 

Mandamus  to  appoint  overften^ia^ui  ev- 
traj^arochial  ^lace«  512 

Two 
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Two  houfes  in  an  extraparochial  place 
are  not  enough  to  denominate  a  ville 
1004.     Five  houfes  do  not.     P.  1071 

It  is  a  good  retarn  to  a  mandamus  for 
appointing  overfecrs,  that  the  place 
is  not  a  village  or  to\vn(hip.         1 143 

Seiiions  can  not  meddle  with  overfeers 
accounts,  till  allowed  by  two  juftices. 

983 

Vcftry  cannot  order  overfeers  to  retain 
the  Wance  of  their  accounts.        992 

The  poor's  rate  is  not  to  be  removed. 

93**975 
Jn  an  adjudication  that  a  pauper  is  likely 

to  become  chargeable,  it  need  not  be 

^id  to  fuch  a  parifh.  142 

Order  to  relieve  a  poor  perfon  muft 

nentiofi  him  to  be  ioipotent.  10 

Son  in  law  not  bound  to  maintain  his 

wife'j  mother.  190 

Father  not  bound  to  maintain  the  (bn's 

wife.  955 

See  i^ttUttetlt. 

^O|tton0. 

Younger  children's  portions  decreed  to 
be  raifed  according  to  a  power  not 
executed.  603 

fSkiloer. 

The  poffeflbr  of  an  eftate  has  a  power 
to  make  a  jointure,  but  dies  before 
a  compleat  execudon  of  the  power 
according  to  his  marriage  articles ; 

*  the  remainder  man  decreed  to  per- 
fea  it.  596 

ConllrutSlion  of  powers,  and  their  cxe- 

•  cution,  in  law  and  equity.  601 
Covenant  by  a  remainder-man  to  exe- 
cute a  power  of  making  a  jointure 
when  in  poUciHon,  decreed  to  be  made 
good  after  his  death.                       604 

Conflrudtion  of  a  power  to  make  leafes. 

./        962 
.A  power  to  grant  a  life  eftate  is  not  well 
executed  by  a  leafc  for  99  years  de- 
terminable on  a  life.  992 

•  *\ 

^aeiminfre. 

The  praemuftire  claufe  in  the  bubble  ad 
leaves  power  in  the  court  to  moderate 
th;  judgment.  472 


t^^tosatitie* 

In  what  cafes  a  juror  may  be  withdrawn 
for  the  crown,  Pa^e  984 

The  crown  may  enlarge  the  boundaries 
of  a  city  or  county.  177 

Where  feveral  iifues  are  joined,  the 
King  may  t^  which  he  pleafes  firft. 

266 

Where  the  crown  has  a  title  to  prefent 
on  promoting  the  incumbent  to  a 
bi(hoprick,  it  is  not  necefiary  to  be 
done  during  the  life  of  the  promotee. 

841 

What  ads  of  Parliament  bind  the  Crown 
without  exprefs  word*.  5 16 

See  IDebt  to  t\jt  Mng,  &c. 

f^iefcrfpttefi  ann  CtiSotn. 

Where  the  original  of  a  way  is  account- 
ed for,  the  prefcriptiou  is  defboyed. 

909 

If  any  part  of  a  coilom  xs  hid  be  on- 

reafonable,  the  whole  will  be  void. 

1224 

Frefcription  to  take  three  Inifhels  out  of 

every  (hip's  cargo  for  keyage  is  good. 

1228 

Cuftom  of  Lotuh/t,  that  none  but  free 

porters  fhall  carry   com,  l^c.  good. 

Cuftoms  of  other  manors  or  archdeacon- 
ries not  to  be  given  in  evidence  to 
prove  the  cuflom  of  a  manor,  Vc. 

659,957 

For   24  pariHiioners,  l^c.   to   make  a 

rate,  and  a  certain  proportion  to  be 

levied  on  fuch  a  hamlet,  incertain, 

1145 

^rentat{otr« 

Where  the  crown  has  a  title  to  pre/ent 
oh  promoting  the  incnmbent  to  a 
bifhoprick,  it  is  not  necefiary  to  be 
done  during  the  life  of  the  promotee. 

Premutation  creates  a  fee  in  the  advow- 
ibn,  and  is  generally  a  neceflary  proof 
to  be  alleged  of  it.  lou 

See  SJmxt  imjjtxiit. 


A  TAU  if  tit  Pfifflpal  MaUtrt, 


9f  iron  anft  l^itToiutf  ■ 

The  court  will  "•■«  tttrn  over  a  prifoner 

till  officer  paid  for  bringiDg  Mm  up- 

Fagt  508 

The  rules  may  be  allow«4  to  a  prifoner 

One  committed  for  3  contempt  cannot 
have  the  benefit  of  the  rules ;  nor 
one  in  execution  for  a  mtfdemeanor. 

Rules  of  the  prifon  inlarged  till  prifbn 
repaired.  67  S 

A  prifoner  mnft  fign  the  petition  for  a 
day  rule,    before  he  goes  at  large. 

Where  the  defendant  is  in  cnftody,  the 
declaration  muft  be  delivered  to  the 
turnltey,  and  not  into  the  ofEce.    474 

The  duly  of  a  gaoler  is  not  to  punifh, 
b^t  confine.  884 

Gaoicr  cannot  retake  for  fees.  909 

A  piiTjner  not  charged  in  execution  two 

terms  after  judgment,  it  fuperfeiable. 

943 

A  prifoner  furreodered  by  hail,  fnper- 

feded,  becaufe  charged  in  the  fame 

court  after  he  had  removed  himfelf. 

"SJ 

A  prifoner  u  fupeHedable,  unlefi  the 
temniitiitur  is  entered  on  record  before 
the  end  of  the  fccond  term.  i2l$ 

JuDices  of  peace  cannot  commit  one  in 
£.  ^.  to  the  county  gaol.  SzS 

Leave  given  to  charge  a  felon  convifl 
with  proccft.  873 

One  in  execution  nay  confefs  a  new 
judgment  without  the  prefence  of  an 
attorney.  1 245 


Members  of  Parliament  may  be  fued  in 
C.  a.  by  bill.  734 

Of  privilege  of  Parliament  after  a  dlf- 
Iblution,  and  how  to  be  taken  ad- 
vantage of.  985 

An  attorney,  though  fcrvant  to  a  Peer, 
has  no  privilege  of  Parliament.    1065 

An  attorney  mull  be  fued  by  bill,  though 
the  plaintiiT  be  alfo  an  attorney.  1141 

Attorney  fuing  by  originaJ  waives  his 
privilege.  837 

Vol.  II. 


An  attorney  of  C.  3.  muft  plead  his  pri- 
vilege in  B.R.  ait<]  cannot  be  dif- 
cha^ed  on  common  bail.      Pagt  864 

An  attorney  in  Lenjoa  cannot  be  fum- 
moned  on  th:  militia.  1 143 

Where   an   attorney   is   defendant,    he 

may  change  the  venut  into  MiMifix, 

1049 

Barrifler  may  lay  the  'vr^ue  in  MiJJU/tx. 
822 

Plea  of  privilege  refufed  to  be  fet  afidc. 

837 

Privilege  of  the  prothonotaries  clerks 
mult  be  pleaded  with  an  affidavit.   191 

The  clerks  of  a  prothonotary  of  C  B, 
not  intitled  to  privilege.  546 

Attorney  or  not,  to  be  tried  by  the  re- 
cord. 76 

A  defendant  attending  the  trial  at  aifi 
frim  privileged.  986 

Writ  of  privilege  refufed  to  a  jullice  of 
peace,  for  difcharging  him  from  the 
ollice  of  conftable.  69S 

Clergyman  not  obliged  to  be  expenditor 
ofiewcrs,  1107 

Id^rtatc  oe  tatu«. 

Prerogative  probate  withoat  hma  nele- 
tilia,  only  voidable.  73 

Probate  U  conclu£vc  evidence  againll  a 
charge  of  forging  a  will.  481 

Original  of  the  right  of  probate  of  wills. 
667 

Pending  a  fuit  in  the  fpiritnal  court 
touching  the  validity  of  a  will,  an 
indiftment  for  forging  it  ought  not  to 
be  tried.  703 

Executor  may  be  fued  for  a  legacy  where 
he  proves  the  will,  though  he  does 
not  live  in  that  diocefe.  847 

TJie  fpiritual  ctiurt  cannot  refufe  to 
grant  probate  pending  a  commiflion  of 
Bppraifement.     |  857 

Order  on  the  fpiritual  court  to  deliver 
out  a  will  on  lecuriiy.  961 

One  defendant  in  a  Joint  aflion  in  an 
i:ifcrior  court  brings  a  hahcat  cerfui, 
there  Ihall  be  a  pnctdcnit.  ;*? 


♦  Q. 


19}ona. 
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Prohibidon  to  the  Gnat  Seffions  in 
WaUt,  wjwre  the  jfirocefr  was  ferved 
ouc  of  the  jnrifiU&on.  Pw  630 

Scirt  f^c'tu  m«y  be  ferved  immeaiately 
before  theretora  uoui.  644 

Id  aAion  en  falfe  return  on  mefne  pro- 
cefs  the  jury  nuygiTC  the  whole  debt 
in  damages.  6^0 

Sthtfaeiai  agunft  bwl  may  be  Ufit  the 
day  of  the  rctom  of  the  e»fiaA  »dfm- 
iiiftuUndMm.  866 

No  fcirt  fmdas  oa  recognifance  can  bt 

■  tefted  the  day  the  party  maies  de- 
fault. iiz<i 

On  femce  of  copy  of  procefi,  the  pro- 
cefi  itfelf  need  ttot  be  Ihewed.       877 

Appearance  cures    defeft    in    procelt. 

Declaration  mxf  t>e  with  mu  tarn,  tho' 
the procefs ii not  fo.  lajz 

Sitglifi  notice  on  procefs  is  goodj  tho' 
the  year  be  not  exprelTcd.  1.233 

Sec  IBetiirit  of  iD}ft«> 

The  ffonnd  of  paying  then^.  421 

An  exemplification  will  fatlsfy  the  f*- 
y/rr  of  letteri  teftamentary.  412 

Pnftrt  of  letter*  telUnventary  not  ne- 
ceiTary,  wlie^  the  executor  u  not 
party  to  die  sfiwa.  >  a6 1 

Matters  of  record  pleaded  by  way  of  di- 
latofy,.  if  of  another  covrt  mi^be^j 
t**Jigilk.  s»o 

Pleading  letten  vvmtJkiSrA  witnout 
>fe//Art*  i.  well.  *  674 

^/rof  a  deed  Mt  n  be  difponfed  widi, 
though  fhewn  to^  loft,  1 186 

Where  a  bond  ia  in  ike  handa  of  a  third 
pcrfon,  tKe  coaK  will  oblige  him  to 
give^im-  and  produce  it.  119S 

Pefe    '  ■     '  -  .        . 


CoCb  ^nn  from  the  firft  motion.  P.%* 

After  rule  to  declare,  the.defc«dant  may 
fnbmit  and  ftsy  pioccvdiiig*.   P.  1 149 

la  prohUiition  the  contempt  it  bnt  focnr 
and  die  Jtiry  need  'not  give  any  »er- 
dift  about  U.  4^1 

Rsfnfal  of  the  plea  not  traverfable.    4S] 

The  ordinary  has  no  jiirildi£lua  to  cob* 
pel  churchwardens  to  be  fvora.       Ji 

No  prohiUtion  in  a  fait  for  tithei  wbm 
the  queflion  is  between  impropria- 
tor and  Tfcar.  87 

Not  granted  to  ftsy  fwit  in  the  ecclefiw- 
tical  court  for  procoratioM.  4^1 

Hnlband  cannot  nop  the  wile's  ptocetd- 
ing;  in  ^ritutl  ooart  for  deAmatioD. 

Prohibition  to  fuit  by  a  clerk  of  a  ft- 
rifli  for  fees.  I  lo* 

Not  to  go  after  Jentence.  in  fnit  for  call* 
ing  t^ho^e  in  ^«»W^-  187 

Wot3s  tantamount  to  when  are  withu 
thecuilom  of  ^A«.  471..  SiS 

Strumpet  tantamotut  to  whore  in  Lm^ 

M-  sss.  8^; 

No  prohiHtion  for  /«  art  m  t^ei. 
tioo 

Where  a  deed  comet  in  by  incident,  iM 
admiralty  may  try  whetlier  it  was  frau- 
dulent. 7^' 

Suit  in  the  admiralty  by  •pa^^owner  to 

five  fecnrity  fo?  die  (hip,  not  pnriu- 
ited.  890 

Prohibition  to  Ae  Great  SeCons  a 
W^i,  where  the  pttKcA  «(as  iervcd 
out  of  ilw  jnriidiAitM.  6j« 

P)fltBlC[tt)e  MVf  •    See«fUtafCp 


Pefenduit  who 


inJcrt  it  in  his  pica. 


9"r- 


I  not  bound  to 


1»f9t)fb(tion. 

]f  the  plaintiff  in  prohibition  prcvaib  in 
any  pirt  of  his  ca^,  he  Jlull  have 
collsi  lo6f 


APPIRMATION  nogiwradfcr 
an  attachment  for  non-B    ' 


of  «n  award. 

Cannot  exhibit  arddes  of  the  peace  wiA- 
out  oath.  iyi 

Quaker  no  witncfs  in  u  appeal  of  mur- 
der. 856 

Affirmation  not  to  be  rend  on  a  motiM 
for  information.  871 

No  rule  tt)  uAver  w  the  nfiiMalioa  w 

■'a^uakcr,  .«      ?*r 


A  Ttihh  tftU  frinrlp*/  UtHtn, 


AfFinnation  of  fervice  of  a  rule  on  the 
crown  fide  may  be  read.       ^n^f  1119 

Atiut  finptti(t. 

Subfcribing  the  ardcleg  nod  not  be  al- 
leged in  juart  imptdil.  84.3 

It  is  generally  neteffary  to  allege  a  pre- 
fentacion  in  a  ^uari  imfedit,  but  the 
want  thereof  may  be  cured  by  a  vcT' 
diQ.  1006 

jOuo  tMnraiito.     . 

Plea  thitt  is  infuffident,  confefles  the 
ufurpation.  S94 

There  mult  be  a  judgment  of  aufitr, 
where  the  party  is  found  duly  elefted 
but  not  fwoni.  581 

Where  the  defendant  confefle*  an  ufur- 
pation tor  pan  of  the  time  only, 
there  can  be  no  judgment  of  tufttr. 
91* 

A  bare  fwearing  in  and  aftiag,  oom 
not  make  a  miti  an  oficer  it  faS*  \ 
;:iid  unleli  there  i*  fome  form  of  elec- 
tion, he  is  a  mrre  ofurpcr.  1090 

A  judgment  of  tafitr  againA-thc  m^- 
Itraies  before  whom  tke  defeadaatt 
were  fworn,  proper  evidence.      1 109 

Information  liei  for  aAtng  a*  a  troftee 
under  an  a£l  oF  parliament  wil^nt 
due  appointment.  299 

Lies  againft  %  fteward  of  a  eosit  leet. 
6zi 

Liet  for  iecting  up  a  new  office.         I]6 

^m  qvorriMMliei  for  a  ferry.  ii6t 

J^  luarraat*  tie«  fer  the  office  of  oon- 
flable.  131] 

No  information  lor  ere&ing  a  wama. 
6j7 

No  fn*  -Marrmtt*  for  a  fvfeinrc  ^  moo- 
attendance.  819 

No  f«*  iuvr«if>  for  office  of  church- 
warden. 1196 

Cola  given  on  difcharging  a  mle  for  a 

fM  wmrrm»tt.  I«y9 

'  The  court  will  not  grant  ih&nnstion, 

where  the  only  afiing  it  voting  for 

parliament  men.  J47 


TH  E  King'i  bench  wil)  net  examine 
objeAions  to  a  poor*«  rate.       393 


Owner  of  tttfaa  tiuigiA  m  «ccb^-« 
where  he  lets  them  to  the  tenant  oi 
the  land.  Fmgt  jaj 

\  fca(wiger's  rate  cannot  be  Btide  for 
a  dirifion  in  which  there  aie  no  pzrifii 
officer}.  630 

?oor'i  rates  not  to  be  Kinoved  by  ttrti*- 
r^i.  93a,  975 

ScCOlM. 

Rule  to  make  up  a  new  record,  where 
the  tirA  was  loft.  141^  (33 

Mew  writ  of  inquiry,  He.  ordered  to  lie 
made  on  lofs  of  the  fanner,  1077 

Judgment  entered  muik  pn  tunt.        917 

b'igurei  are  not  to  be  uled  in  record*, 
out  Hamuli  numerals  may.  xit 

Officer  may  be  examined  as  to  the  con- 
ditim  in  which  records  are  preserved, 
thongh  not  as  to  the  fabftance.    -  ito 

Prefenunent  mull  be  in  LatU.  ^70 

Conriftion  of  forcible  entry  in  the  pre- 
terperfeA  tenic  ill.       "  ^^j 

Of  fwearing,  b  the  prcter  tenfe  ill.    60V 

A  defend^t  in  a  capital  cafe  refnfed  a 
copy  of  hit  acquitul.  8;6 

9.  R.  does  not  fend  the  record  to  the 
Exchequer  chamber.  Sjiy 

A  biU  of  MMU/tx  is  well  dcfcribed  as 
the  precept  of  the  Icing.  1069 

PLunriJTcao  not  enter  a  rtmktii  in  an- 
other term,  tiio 


A  furrender  of  tenant  for  lifo  fliall  ht 
prefumed  on  a  recovery  of  forty  year* 
ftanding.  1129 

Tmaat  in  tail  widi  the  rcmfion  in  foe 
nfmrtt  mtttmm  foffert  a  coinmoB  re- 
covery t  tue  oM  nfo  u  gone,  and  it 
delbend*  to  hii  right  heir.  1 179 

A  recovery  without  feifin  »  imper&fily 
found,  and  no  -v^rt  fitdMi  di  >k*« 
fiudlgo.  1-1 8  J 

Error  to  reverie  a  reecrvery  is  barred  by 
20  yeari,-thongh  the  title  of  plainiirf' 
accraedwittiin  the  time.  ia{7 

Where  bad  dc-eds  to  create  a  tenant  ap- 
^ar,  a  good  deed  is  not  to  be  pre- 
fumed. 1167 


♦  Q.« 


SetuCanK. 


A  TahU  of  ibi  Priticifal  MaiUrs, 


Securants. 

Of  the  difabilities  accruing  from  being 
fcnt  to  a    foreign   popifh  fcminary, 

Convidlion  of  recufancy  ccrtihed  in 
^.  ^.  jnufl  be  pleaded  there  jub  pcde 
figilli.  522 

1  he  judgment  for  recufancy  is,  ^md  con- 
'vi^us  efi*  1 048 

A  conviction  is  not  neccflary  to  prfevcnt 
the  devife  of  lands  by  a  papift  in  Ire^ 
land.  1095 

Sesffter. 

A  purchafcr  with  notice  of  a  prior  in- 
cumbrance, is  not  prote^ed  by  the 
not  regillring  it,  664 

Regillring  an  affignincnt  is  not  regiftring 
the  leafe,  1064 

Semaitilier. 

Crofs  remainders  do  not  arifc  by  im- 
plication,    without  neceiTary  words, 

969,  996 


Landlord  has  no  remedy  againft  the 
flierifF,  if  he  does  not  make  his  de- 
mand before  removal  of  the  goods. 

97 
Adminlftration  of  a  landlord  within  the 

Aatute  8  Ann*  c,  14.  2I2 

On  execution  the  landlord's  rent  (hall  be 
paid  without  deduction,  643 

Where  there  is  a  covenant  to  p^  rent, 
an  afiion  lies,  though  the  lei^e  has 
no  enjoyment  by  the  default  of  the 
leflbr.  763 

Ground  landlord  cannot  come  in  for 
rent  on  execution  againft  an  under- 
IciTec,  j'^y 

Where  there  aic  two  executions,  the 
landlord  cannot  have  a  year's  rent  on 
cJich.  1024 

Where  two  parcels  of  land  are  diftinftly 
let,  there  cannot  be  a  joint  ciiftrefs 
for  bodi  rents.  iq^ 

Landlord  a  trefprfTer,  for  not  removing 
diltivis  at  the  end  of  five  days.       7 1 7 


SevleMn. 

No  replevin  of  goods  taken  apon  1  coo- 

vi6Uon.  Paff\\%{ 

Where  in  replevin  the  place  is  xnatenal. 

IBefoie. 

No  atuchment  on  affidavit  of  /efcnf, 
without  a  return.  Si^ 

In  an  indidhnent  for  a  refcue,  it  moil 
appear  for  what  the  party  wsi  coa- 
mitted   to  the    houie  of  concdific* 

1226 

ISeOsiiatioo. 

General  bond  for  reiignatioii  ofibcpe- 
ficc  is  good.  -^'  i'l 

Bond  of  reAgnation  not  allowed,  where 
money  has  been  paid  upon  it.       534 

Setucn  of  to^ixB. 


Rale  upon  the  execotors  of  a  bi&<f» 
to  return  a  Jieri  facias  iSr  Amu  tcd^ 
fiicis.  87 

Scire  faciat  in  Chancery  retonubk 
ubicunque,  good  fince  the  oniQO,wi^- 
out  in  Anglia.  '4^ 

Writ  abated  for  an  improper  delcripcidB 
of  the  return  day.  H? 

Ifw  funt  in*uenti,  no  good  retun  with- 
out nee  iorum  aliquis.  ^^ 

Attachment  for  a  refcue  moft  be  retun- 
able  at  a  general  return.  624 

Fifteen  days  with  the  tefie  and  returfi  are 
good,  7^S 

The  return  day  of  fmimdema  Trimtti"  is 
the  Sunday,  Si  I 

Wheror^  a  yor/yjrrt  is  returned,  dtt  cxrni 
will  not  fet  it  afide  for  want  of  nodce. 

There  need  not  be  a  four  dxyi  rule  on 
mandamus' t  in  town.  ^7 

Latitat  may  be  returnable  in  one  day 
after  the  tc/e.  917 

It  is  no  obje6ion  to  proceeding  on  error, 
that  the  return  is  not  figned  bv  the 
Chief  Jullicc.  X063 

Efcape  purged  by  return.  4^3 


A  Talk  $/  thi  Principal  Matfin. 


ISobberi!. 

A  taking  in  the  prefence  is  a  taking 
from  the  pcrfon,  and  felony,  but  in 
fpecial  verdi^  it  mufl  be  exprefsly 
found  that  the  party  robbed  was  pre- 
ient  at  the  taking.  Page  x o  1 5 

BunJay  reckoned  in  rules  to  plead,  He, 

86 

Rule  for  one  not  party  to  attend  the 
mailer.  477 

Where  a  perfon  is  profecutcd  for  dan- 
gerooily  wonnding  another,  he-  can- 
not have  a  rule  for  his  furgeon  to  in- 
fpeft  the  wounds.  5  47 

Upon  a  fpecialr^W  by  origidaU-  the 
defendant  fhall  not  be  (£liged  to 
plead  fooner  than  by  a  common  Az/i/^/. 

684 

In  a  common  a6lion  the  court  will  not 

.  rule  the  attorney  to  give  aa  account 
where  the  plaintiff  lives.  705 

After  oyer  prayed,  the  party  ihall  have 
the  i'ame  time  to  plead  after  oyer  given, 
as  he  demanded  o^rr  before  the  rules 
were  out.  70^ . 

Service  of  a  rule  for  an  information  at 
the.  houfe,  not  good  wiiere  the  de- 
fendant is  gone  to  Tea.  1044 


I 


F  the  firft  contraft  with  warranty  be 
broke  off,   the  warranty  will  not  ex- 
tend to  a  fubfe^uent  fale.  414 

ibati0ftl&Kotl.     See  9ct9fi^. 


Acabengers* 

A  fcavenger's  rate  cannot  be  made  for  a 
divifion  in  which  there  are  no  parifh 
o&cers.  630 

dct)OOl0. 
The  biihop  may  take  time  to  Inquire  in- 


to the  charaflcr  of  one  ele6M  ichool- 
mailer  before  he  licenfes  him.  P*  1023 

jb^ixt  facian. 

To  repeal  a  grant  of  a  market,  not 
abated  by  the  demife  of  the  crown. 

43 
Executor  cannot  plead  judgments  to  the 

fcire  facieuf    which   he  might  have 

pleaded  in  theadion.  732 

In  2.  fcire  facias  on  a  judgment  recover^ 
ed  by  the  executor,  the  death  of  the 
teftator  need  not  be  Ihewn.  631 

After  two  nichiU  the  court  will  relieve 
on  motion,  if  the  defendant  comes  id 
a  reafonable  time.  1075 

•  4  1 

The  fefllons  cannot  fet  afide  tlie  align- 
ment of  an  apprentice  boand  out  by 
jufHccs.  '  .   48 

May  originally  charge  parifhes  to  con- 
tribute to  the  maintenance  of  the 
poor  of  a  parifh  in  another  hundred. 

56 

Order  upon  appeal  need  not  fay  of  the 
party  grienjed,  96 

Have  an  oiigitial  jnrifdidion  to  dif- 
charge  apprentices.  .  143 

Appeal  may  be  diiiniffed  for  want  of 
the  notice  appointed  by  the  fcilions. 

3»5 
Where  an  order  is  made  at  an  adjourn- 
ed feilions,  it  mnft  appear  the  lexTions 
began  in  time.  832 

An  indidment  fbond  at  an  adjourned 
fcirions  mud  fhew  in  the  caption  when 
the  feffions  began.  865 

Indidlment  at  the  feflions  for  perjury  at 
common  law,  quafhed  for  default  of 
jurifdidlion.  1088 

See  9tt{on0  rgs^AdXt  3lttQ{cc0  of  ftocc. 
ilNtfiement. 

Ancient  flatutes  relating  to  ths  Settle- 
ment of  the  poor.  1067 

Orders  of  removal. 

Complaint  may  be  to  ane  jaftice,  but 

order  of  removal  mufl  be  by  two.  ji 

4  0^3  Examixi* 


A  TsUf  •/  ibi  Prinupd  MatUn. 


ExaminatUm  of  a  faufir  mnft  be  by 

both  the  judUces.  Fmgi  1092 

Orders  of  removal  need    not  mention 

every  reqoifite  circumftance.  2 1 1 

Order  to  remove  J.  and  hb  family,  bad 

as  to  the  family.  114 

Adjudication  that  it  nvat  the  place  of 

his  laft  legal  i^ttlement  held  good. 

That  the  fauftr  is  come  into  the  pariih, 
not  a  neceflary  part  of  tfie  adjadica* 
tion.  189 

Adjudication  of  the  hufband's  iettlemeht 
is  fufficient  to  fend  tht  wife  with  him. 

527 
^fter  an  order  of  removal  is  qnaflied, 

the  party  cannot  be  removed  a  fecond 

time,  without  ftating  a  new  (ettk- 

ment.  ^  567 

Woman's  iettleaeat  before  marriage  r^* 
mains,  if  Inifi>and  has  no  icttlement. 

683 

Long  poAeffioii  is  a  fettlement,  till  the 
right  is  determined.  608 

A  child  may  gain  a  new  lettlement  with 
the  mother  after,  the  father^s  deaths 

Where  children  are  (ent  as  adnany  ftt- 
tl«d,  their  ages  need  not  be  ief  out. 

1047 

A  cluld  cannot  be  with  the  grand-mo- 
ther for  nurture.  1151 

An  order  unappealed  from  to  remove  a 
man  and  his  wife  is  conclufive  as  to 
after-born  childien.  1 1 72 

Order  reverfcd»  inal  to  the'  parties ; 
confirmed  to  every  body.  2.32 

iSThe  reverfal  of  an  order  of  removal  of  a 
certificate  man  before  he  is  char^* 
able,  does  not  prevent  the  removing 
him  when  he  is,  1256 

Cerdfieate  man  not  removeable  till  ac- 
tually chargeable  77 

A  certificate  .muft  be  allowed,  not  wit- 
nefled  only,  by  two  juftices.  94 

A  fettlement  may  be  gained  by  a  certi- 
ficate-man by  defccuc  of  a  copyhold 
to  his  wife.  163 

Certificate,  to  hufband  and  wife  con- 
cludes the  pari/h  from  faying  they 
were  not  married.  1 86 

"Certificate  iconclufive  to  the  parifli  that 


\ 


gives  it  as  to  the  marriage  of  the  /a* 
i/r,  lie.  Page  1 233 

Where  a  certificate-man  gains  a  fettle- 
ment, his  apprentice  ihall  gain  a  ict- 
tlement. 26^ 

Exectttin?  the  office  of  conftable  fettles 
a  certificate-man.  1014 

A  certificate-man's  apprentice  being  af- 
fignad  to  a  pariihioner  gains  a  fettle- 
ment. 1 147 

A  certificate-man  may  be  fent  back  cho' 
there  is  a  miftake  in  the  name  of  the 
patifk  to  which  the  Certificate  is  ad^ 
drefled.  1163 

The  fbo  of  a  eertificate-nuui  gains  no 
fettlement  by  a  hiring   and  fcrvices 

116; 

A  certificatt-maa  gains  a  ietdesiient  I7 
pvrchafe.  1195 

A  certificate-man  mnft  be  fwom  inioaa 
office,  elfe  he  gams  no  fettlement  b; 
executing  it.  1199 

A  flurried  woman  gains  do  fettl^ineBt 
by  living  with  an  adulterer.  51 

Not  gafaic^  by  a  fen-boy  who  lies  on 
board.  60 

A  ftali  no  inhfldutancy.  51 

The  fettlement  of  the  fbn  fbllowi  the 
fettlcfment  of  the  father  fb  long  onfj^ 
as  he  continoes  part  of  his  nmily. 

A  perfbn  irremoveable  needed  not  give 
notice  before  5  tf  4  AT.  (^  if .      470 

The  forty  days  inhabitation  of  an  ap- 
prentice need  not  be  all   together. 

579 
Children  bom  where  the  lather  i&  not 

fettled,  may  be  fent  to  his  fettlement 

afler  his  death.  {80 

If  a  fon  grown  up  does  not  remove  with 
his  &uier,  he  gains  no  fettlement  in 
the  laft  place  his  father  lived,  v.    831 

There  cannot  be  a  fenlement  by  con- 
fkrudive  notice.  853 


Annual  officej  and  taxn. 

Office  of  colledtor  of  a  revenue  gifts  a 
fettlement.  41 1 

Executing  the  office  of  tithingman  gain 
a  fettlement.  544 

Paying 


A  tMi  tftU  Prmdpd  MMtn, 


Paying  to  the  poor  gives  no  fettlement 
if  not  rated.  Page  1023 

Officiating  as  ichooUmafter  and  receiving 
le  /.  ptr  MMMm  does  not  gain  a  fettle- 
ment.  1225 

TauuUt  mnd  fmnh^fets 
Gained  by  taking  an  entire  tenement 


The  kankmptcy  of  the  mafter  does  not 

diflblve  the  apprenticefhip.    Pmgi  582 

i^prentice  is  fettled  where  he  lies.   594 

wfere  the  duty  on  apprentices  u  not 

paid,  the  apprentice  gains  no  fettle* 

r.  1  "^^^•.  901 

Apprentice  hired  out  by  the  mafler  gains 
a  fettlement  where  the  iervice  is  per- 
formed, loof 


Dw  eaii 
newmaler. 


fettkmmt  with  the 


though  in  two  pariflics.  tf     k!:"'^^' ^     1^     ^  r    ^  ''^' 

By  two  tenement  in  the  fame  parifli.  I -^  •PP^n^a  boimd  for  four  yeM 

^i\     *^*  *  fettlement.  1006 

Obtaining  a  term  by  aa  of  law,  thoogh  I  ^^^^^"^  '."™^  T^  ^X  ^  ??^;« 

of  finan  value,  g4is  a  fettlement.  Sy  '      ^^^  «*»^  *  fetttenoit  with   the 
A  perfon  iettled  in  A.  has  an  eflate  <ie- 

fcended  to  him  in  IT^  he  cannot  be 

ient  thither.  47^ 

A  leafe  at  will  gains  a  Settlement.     $02 
An  entire  tenement  of  loA  fir  mmaun, 

though  it  lies  in  two  narifliei,  gives 

a  fettlement  in  that  v^ere  Ae  party 

lives.  529 

Henting  a  coney  warren  if  a  fettlement. 

678 
Renting  above  lO/.  fer  tmmmn  in  two  |  A  farmer  makes  over  his  ftock  and  fer« 


Several  hirings  for  eleven  months  each 
ahd  fernce,  gain  no  fettlement.     1$ 

A  hiring  and  fcrvice  for  a  year  wanting 
a  week,  infnffitient.  143 

Gobg  avcay  twelve  days  before  tho 
end  of  the  year  preventi  a  fettlement. 

102a 


pariftes  is  a  fettlement  where  he  lives. 

849 
Renting  the  paftnre  of  land  il  no  fettle- 
ment. 874 
Prifoner  gains  a  fettlement  by  renting 
10/.  a  year.                                  924 
A   man  cannot  be  removed  from  his 
farm.                                               98^* 
Though  a  part  of  the  porchafe  money  is 
advanced  by  another,  yet  if  there  is 
no  fraud  a  fettlement  may  be  gained. 

1014 
Renting  a  wind-mill  is  a  fetdement. 

1077 
A  fettlement  is  gained  by  living  on  his 
own  eftate,  and  remains   after  the 
rftate  is  Ibid.  11 16 

Agreement  at  10/.  a  year,  the  land- 
lord to  make  improvements,  no  ttt* 


vants  to  another,  this  does  not  hinder 
the  fervant  from  gaining  a  fettlement. 

90 

Sicknefs  or  abfence  for  reasonable  cauie 
does  not  prevent  a  Settlement.       425 

The  fervant  of  a  viiitor  gains  a  fettle- 
ment. 'r  2X 

Turning  the  fervant  ont  of  doon  before 
the  end  of  the  year  does  not  prevent 
the  fettlement.  526 

Hired  frrvant  is  fettled  where  the  Ser- 
vice is.  5>S«794 

A  fervant  before  ^li  \W.fi M.  need 
not  be  hired  for  forty  days.  746 

Service  for  a  year  on  different  hkmgs 
for  a  year,  a  good  Settlement.        878 

Hiring  at  yearly  wages  for  a  quarter, 
and  if  the  pairties  Hke,  to  continue  a 
year,  fnSHcient  for  a  fettlement.    950 


tlement  nnleSs  the  improvements  are  I  Hiring  for  a  year  and  to  be  paid  aooord-^ 


made.  I  lay 

The  court  will  prefome  a  leaSe  to  be  by 

deed.  C55 

Allowing  a  debt  in  a  pnrchaSe,  is  a 

good  purchase  of  30/.  ValM  to  make 

a  fettlement.  1162 

Jpfnmkefinf. 

J.  is  bound  to  B,  bat  Serves  C.  his  Set-  ] 
tlement  is  in  C.*$  parili.         10,  5C4J 


ing  to  the  quantity  of  work,  gains  a 
fettlement.  hjq 

Serving  out  the  year  with  an  execute^ 
in  another  pariih  is  a  fettlement  there. 

1164 

Agreement  to  part  on  a  month's  notice 

does  not  reduce  it  under  a  hiring  for 

a  year.  ,,g, 

Abfence  of  a  fervant  by  the  maAer's  per- 

miSBon  does  not  p^evei^t  a  ietdement. 

1207 
4  Q.4^  Servan 


A  TalU  nf  tht  Principal  MMtrt. 


Servant  going  to  fea  with  his  mafter^s 
leave,  and  finding  another,  is  fettled. 

Page  1232 

Servant  removing  with  his  mailer  in  the 
fecond  year  gains  a  fcttlement  though 
there  was  no  new  hiring.  1 240 

Rate  miy  be  made  to  reimburfe  charges. 

1127 

Objedions  to  orders  removed  muft  bis 
argued  before  they  are  filed.        1 263 

Ctrtiorari  to  remove  an  order  of  the 
commiffioners  for  the  removal  of  their 
clerk,  held  tO  be  due  of  right.       609 

ifci)eriS.    See  1kaa>  Cfcape,  jfeet. 

The  ou'ner  whcJ  has  let  his  (hip  to  an- 
other is  (Klf  liable  for  a  lois  of  gold 
•  fcnt  by  the  fhip.  1251 

For  repairs,  ISc,  done  to  a  fliip,  the  mtif- 
ter  or  owners  are  liable,  at  the  elec- 
tion of  the  tradefman.  816 

ilNmon;.    See  IRedstmHoti. 

if  one  fmuggler  has  no  arms,  he  is  not 
within  the  ilatute,  though  the  others 
have.  1166 


A  perfon  lifted  and  qualifying  himfelf, 
fhall  be  taken  to  be  doing  duty,  and 
muft  be  difcharged  upon  common 
bail.  2 

A  gunner  is  a  common  foldier,  and  to 
be  discharged  upon  common  bail.      7 

If  any  Intereft  was  paid  upon  an  old 
bond  after  the  day,  it  muft  be  a  plea 
upon  the  ftatute.  652 

Apccific  performance. 

Specific  performance  decreed,  where  the 
party  infilled  to  forfeit  tlie  penalty. 

533 
See  3g;ecment. 


ibtamps. 

A  difiringas  ftamped  before  the  except 
tion  taken,  though  not  llamped  at  the 
time  of  the  trial,  held  good.  Page  575 

A  deed  is  good  though-  executed  before 
ftamped.  624. , 

How  to  authenticate  an  admifOon  that 
is  not  llamped  at  the  time.  71S 

Judgment  granted*  on  the  firft  motion 
for  the  penalty  of  not  filing  common 
hail.  737 

Promife  of  marriage  not  wilhia  the  fb- 
'     tute  of  frauds.  34 

What  writing  is  neccflary   to  bring  a 
cafe  oat  ofthe  ftatute  of  frauds.    236 
Confti-uiiioh  of  the  ftatute  for  the  pilot- 
ing of  ihips.-  249 
Statutes  made  pro  lono  fuiltck,  to  be  ex- 
pounded fo  as  to  attain   their  end. 

A  copy  of  ftatutes  examined  with  the 
parliament  roll  preferred.  446 

What  a^s  of  parliament  bind  the  crown, 
though  not  named.  ^16 

If  no  indidlment  i$  diredled  by  a  ftatute, 
a  penalty  to  the  king  muft  be  foed 
for  as  a  debt.  82S 

Certiorarin  relating  to  the  highways  arc 
taken  away  by  3  feT  4  iJ^.  ^  Jlf.  tho' 
to  remove  orders  made  on  a  fubic- 
quent  law.  ^44 

Though  the  time  ixj  a  temporary  law  i$ 
expired,  yet  if  it  be  continued,  hOs 
may  be  faid  to  be  doae  by  vinue  of 
thefirftlaw.  1066 

The  ftatute  21  Jac.  i.  for  filing  affida- 
vits in  popular  aftions,  does  not  ex- 
tend to   fubfequent  penal    ftatutes. 

icSi 

The  ftatute  21  Jac.  1,  does  not  gi\-c  a 
new  jurifdidion  to  the  alfifcs  or  fci- 
fions.  1 103 

ibuttsip    See  SbccUretfons^  jdleaDinir- 
Attntui?0  anD  ^oIiikifs. 


Sunday  reckonedin  the  roles  to  plead.  86 

A  writ  of  inquiry  cannot  be  executed  00 

.  a  Sufii/ajf,  3S7 

Selling 


ATaUi  9f  the  Frindfdl  MkMrh. 


Selling  meat  on  a  Stnuiajt  no  ofienfe  at 
common  law.  Page  702 

^urett  oC  peace. 

A  fa£l  committed  before  the  aft  of  grace 
may  be  a  ground  for  articles  of  the 
peace.  ^     473 

Mandamus  to  take  fecurity  on  articles  of 
the  peace.  ^     ^  835 

The  court  will  not  inquire  into  the  truth 
of  articles  of  the  peace.  1 202 

Hulband  may  fwcar  the  peace  againft 
his  wife.  1 207 

How  to  take  fecurity  of  the  peace,  where 
a  marriage  is  difputed.  1231 

Conditional  furrender  of  a  prebendary's 
leafe,    good   to  warrant  a   renewal. 

I2C1 

See  ftecol^ete. 


Where  evidence. 


95 


In  a  conviftion  the  particular  oaths  inoft 
be  fet  forth,  aiid  the  degree  of  ttie 
defendant  if  the  higher  penalty  is  in- 
fliaed.  497,  686 


T 


ty- 


EN  ANT  in  tail  of  a  truft  may 
bind  Us  heir  by  articles,  in  equi- 

602 


An  excifeman  is  to  be  taxed  in  the  di- 
viiion  where  he  lives  4*7 

The  tenant  (hall  not  dedud  land-tax  to 
the  improved  valoe  in  account  with 


his  landlord. 

See  Coitom0^    SDebt   to 
lRent0. 

The  nature  of  that  holding. 


tdc 


1191 
Hing^ 


Center. 

Tender  may  be  pleaded  to  a  fManimm 
meruit.  Pm  g^iS 

On  tender  pleaded,  the  money  mud  be 
paid  into  court,  or  the  plaintiff  (hall 
take  judgment.  638 

A  tender  of  more  than  due  is  good.  916* 

Money  brought  in  on  pleading  a  tender 
cannot  be  |aken  out  by  the  defend- 
ant, though  he  has  a  verdi£^*       1027 

Special  memoramlum  ordered,  to  give  the 
defendant  opportunity  of  pleading  a 
tender.  638 

On  a  covenant  to  do  an  ad,  the  pthcx 
party  paying  (b  much  money »  a  ti£n- 
der  of  the  inbney  need  not  be  jltegf  d. 

i  Tender  of  flock,  how  to  be  j5W«rSr.'-504 

'  What  a  tender  of  ftock.  535 

If  a  tender  of  flock  miifl  be  on  the  ytry 

day.        .,  .     C79 

The  tender  of  flock  mufl  be  at  ^e  laf^ 

part  of  the'  day  that  it  can  beaoibej>t.f 

ed.  '--//f 

In  tender  of  flock,  the   ufual  hours  of 

transferring  mM  be  fet  forth  832 
Introdudion  of  paying  money  into  court. 

Bringing*  ihone^  into  eoblt,  refUed'  ia 
debt.  '    .     ■       890 

No  bringing  goods  into  court  in  trover. 

822,  1191 

In  trover  for  money,  leave  given  to  bring 
it  into  court.  1  ^2 

Money  may  be  brought  ihte  eoiirt^ttnb 
fuit  of  an  executor.  796 

In  adlion  for  immodefate  riding,  cannot 
bring  money  into  court.  787 

In  adion  for  dilapidations  money  oannot 
be  paid  into  eoyrt.  00& 

Penalty  of  a  penal  flatute  bxought  mto 
court.  '  1^17 

If  the  cofls  are  not  paid  on  bringing  mo* 
ney  into  court,  the  plaifttiH'  muH  go 
on,  and  cannot  have  'an  attachment. 

1220 

In  debt  upon  bond  conditioned  for  pay- 
ment of  money  by  iiifbdments,  the 
payments  due  can  not  be  brought  in- 
to court  upon  the  iUtuce  4wAnr.  r«  \6. 


654 


515 

Debt  on  bond  ftayed  on  bringing  into 

court  the  inHalineats  in  arrear.      814 

Money 


Jt  fitb  ^  iti  Pfhapal  MkHih. 


Money  doe  by  firft  inftaUment  may  be 
broaght  in,  but  not  to  iay  the  plain- 
tiff from  figning  his  j«dginent.  P.9S7 

Amends  not  pleadable  to  trefpais  for 

taking  goods.  549 

FHndpal  and  intereft»  tf  r.  broaght  in- 
to court  on  ejeftment  apon  a  mort- 
gage. 4*3 
Proceedings  in  ejedment  ftaid  on  bring- 
ing arrears  of  rent  into  court.  ,900 
Proceedings  on  a  mortgage  may  be  ftaid. 
without  payment  of  a  bond.        1107 

Vetiii* 

Tbt  term  in  which  bail  is  put  in  rec- 
koned one  of  the  two  term  in  iidiich 
plainofFmuft  declare.  631 

SeeBocice« 

IneoB^aft  for  (bck  the  oompotation 
maSL  be  by  Innar  months.  445 

Ut  9iff«4liA  tiinef . 

C(e(ieti* 

ft 

The  ptribn  is  not  obliged  to  take  tidie 
.  of  graft  the  day  it  is  cat,  bat  may  let 
^  k  lay  long  enoagh  to  make  it  into  hay. 

»45 


XoU. 
ii  not  incident  to  a  fair.  ityi 

fCMetf. 


Indiament  for  mfmi  m  Hmdt  mf$d  in  Grun 
'  Britain  at  the  time  of  the  Ifaitate 
'fiC.  qoaihed.  i^t*  7^^ 

It  bond  in  t«fbabt  of  trade  u  good. 

739 


wL 


VmlKtre. 


In  an  aAion  apon  a  bail-bond  the  arreft 
is  not  traverfable.  444 

'IVavirfe  of  a  feifin  in  fee  is  ill  where  a 
lafseftate  would  be  fuiiicient.        818 

Where  I  confefs  and  avoid  I  ought  not 
totraverfe,  and  it  may  be  pdTed  over 
and  ilTue  taken  on  the  aToidonce.  837, 


The  traverfer  of  aa  inqoifition  far  die 
King  b  to  be  con£dered  as  a  defisnd<- 
ant>  and  the  profecutor  may  carry 
down  the  record.  Pmgt  1208 

Vfcaron. 

One  apprehended  by  an  officer  may  far- 
render  within  the  year  in  order  to  re« 
verie  an  outlawry.  814 

Conunitment  for  treafbn  nuy  be  gene- 
ral. 3 

Pnfoner  committed  for  high  treafbn, 
bailed.  4 

Vte(p8fii. 

Lies  for  an  accddenttl  bnrt.  596 

Damage  done  by  goods  thrown  down 
and  cafoally  blown  by  the  wind,  not 
indiftable.  190 

AMons  of  tiefpafs  againfl  diflftrent  de- 
fendants are  not  to  be  joined  by  the 
court.  410 

Where  the  aft  is  Iawfal»  as  the  fixing  a 
fbout,  and  the  oonfeaueace  injarioas» 
die  remedy  it  by  cafe,  and  not  tref- 
pafs.  634 

Taking  hmm  ei  i^uJIm  is  too  general  in 
trefj^.  637 

Nicnom  di  i§  fiud  after  a  fiW  ctm^  is  s 
pofitire  charge.  68 1 

Trefpafi  does  noc  Be  (br  taking  an  ex* 
ceffire  diftrefs.  851 

Laying  hold  of  a  liarfc»  no  tre^afs 
without  paiticular  dampge.  87s 

Lies  for  fetting  the  «nd  «  a  ^"^'^  ^^ 
die  plaintiff's  foil,  though  a  highway. 

1004 

Lies  for  ereffing  a  fbdl  in  a  market, 
without  agreeing  for  the  tallage.  1938 

Officer  of  cuAoms  liable  in  trnpnfs  for 
wrong  feixure,'  notwithftanding  pro- 
bable caaie.  8x0 

One  partner  brings  trefpaft  without  his 
€oaiipanion»  it  mufl  be  pleaded  in 
abatement.  820 

In  nfiumjmm  /i>/>'iswf  cmvert§nmi  is  not 
iU  in  trefpafs  againft  baron  and  feme. 

Dedarauon  in  trefpafs  beginning  with 
fuodcnm,  amended.  Ii6x 

In  trefpafi  for  putting  difeafed  catde  in- 
to the  dofe,  full  coib,  though  under 
.  40f.  damages*  i^a 

The 


A  TAU  rf  tbi  Prhdtd  MktUn; 


The  plamti£r  (todl  have  fall  cofti  in  tref* 

■    pz(b  for  confaming  proTiiioiif  •  P.  1 1 30 

Full  cofU  on  an  ifTue  extra  viam,     1 168 

Procels  upon  an  erroneoas  Judgment 
will  juftify  the  party  and  we  officer, 
upon  an  irregular  jiufgment  the  officer 
only.  $09 

Officer  joining  in  plea  with  a  party  who 
Is  not  jn^fiabie,  fhall  faiK        ^    ^09 

Where  the  party  and  the  officer  join  in  a 
juftiiicapon  which  is  ill  a«  to  one  of 
them,  jadgment  (hall  be  againft  both. 

1184 

A  juffification  under  a  returnable  pro- 
cefs  is  ill,  without  (hewing  a  return 
ofit«  1184 

In  treipafs  the  plaintlF  need  only  faUify 
the  defendant's  title4  latS 

Amends  not  pleadable  to  lie(pafs  ror 
taking  goods.  549 

In  ejedment  the  plaintiff  has  his  eleo^ 
tion  to  pay  cofts  to  which  defendant 
he  ples(e8.  516 

Damages  ferve  in  trefpafs.  1 1 40 


Attorney  or  not,  to  be  tried  by  the  re- 
cord. 76,  53a 

Seizing  a  houfe  in  the  Eaft-Iiuiiu  is  not 
triable  here.  646 

Where  a  deed  comes  in  by  incident,  the 
Admiralty  may  try  whether   it  was  I 
fraudulent.  761' 

Where  .either  party  will  fuggeH  any 
thmg  relating  to  the  vmn,  a  copy* 
mod  be  given  to  the  other  (ide*     zx^ 

Defendant  pays  co(b  for  not  trying  by 
fravi/o,  797 

Counfel  allowed  in  a  capital  cafe  on  a 
collateral  KTue.  S25 

In  capital  cafes  the  prifoner  mnft  be  at 
the  bar  when  the  day  of  his  trial  is 
appointed*  826 

If  a  defendant  in  the  Crown-office  car« 
ries  down  the  record,  and*  it  is  made 
a  nwuaui  for  the  profecutor's  not 
praying  a  taUs^  the  recognizance  is 
favfd.  937 

In  what  cafes  the  Kingmay  withdraw  a 
juror.  984 

There  mnfl  be  a  rule  before  any  trial  by 
provijo.  J  05  s 

Colls  of  afprcial  jury  (except  finking) 
allowed  on  3  Ge:  2.  ^.  25.         1080 


Since  the   jury  aft,  the  nmdn  fatM' 
moft  be  it  ctrfwe  tvmitatus  in  the  ac- 
tions excepted  by  the  ad  for  the  a.-' 
mendment  of  the  law.         Pagt  108$ 

Though  defendants  who  plead  to  ifTae 
are  acquitted,  yet  damages  may  be 
aflefled  againfl  the  defaulters.      1  loS 

If  it  appears  no  ifl\ie  is  joined,  the  jury 
muft  be  difiiiiired.  111/ 

Cafes  of  trial  in  a  wrong  county  aided 
by  ftatnte*  41  ft. 

Where  there  are  ifTues  in  fa£k  and  in 
law,  the  plaintiff  may  waive  the  if- 
fues  in  fa^  and  take  out  an  inquiry 
upon  the  demurrer.  53a 

Trial  at  bar  granted  for  the  importance 
of  the  cenifeqoence.  {a 

Trial  at  bargrantable  whefe  die  whole 
efbte  in  demand  is  of  vmlue,  thoqgh 
againA  feveral  defendants.  479 

Tri2  at  bar  ordered  in  a  mifdemeanori 

No  rule  for  trial  at  bar  befiMe  affiK 
joined,  696 

Crown  not  intitled  to  a  trial  at  bar  of 
courfe  where  there  is  a  profiecaior* 

816 

No  trial  at  Sar  in  a  caiofe  arifiqg  ii 
Ii9md9n*  856 

Attachment  againft  a  witnefi  fiir  not  air 
tending  a  trial.  810 

Verdift  not  to  be  6t  afide  ibr  faallneft 
of  damages,  940 

Writ  of  inquinr  awarded  for  a  def!nid- 
ant  to  fopply.  non-aiieflinent  of  da» 
mages.  loai 

Where  the  jory  drew  lots,  the  cowt  ^ 
afide  the  verdidl,  though  accoidii^g  to 
evidence,  04a 

Defiring  a  juror  to  appear,  no  canfe  fqr 
(etting  afide  the  verdid.  64s 

Where  on  trying  a  traverfe  on  a  return 
no  damages  are  given*  this  cannot  )a^ 
fupplled  by  writ  of  inqnirr.         1051 

Vtmn  fHcioi  di  iwv9  awarded  for  the 
omiffion  of  aflefling  damages  on  trial 
of  a  traverfe  of  the  return  to  a  mtad^ 
Mus.  1053 

There  can  no  vimn  facias  di  iuv9  he 
awarded  on  a  writ  of  error.         1055 

In  what  cafes  a  njenin  facias  it  nov9  may 
be  awarded.  887 

New  trial  not  granted  after  verdict  for 
the  defendant  in-  information  of  qut 
warroMio*  101 

New 


M  9M!f  9f  Oi  Principal  Maters. 

'New  trial  granted  after  a  trial  at  bar.  f  Troter  lies  againft  taker  in  execution  o 

Pagi  584       bankrupt's  goods,  without  joining  the 


No  new  trial  where  party  might  have 
had  evidence  on  the  firft  trial.        691 

New  trial  cannot  be  had  a  fecond  time 
for  exceffive  damages.  692 

No  new  trial  where  one  of  the  defend- 
ants is  rightly  acquitted.  8 1 4 

No  new  trial  in  a  ^iti  tsm  after  verdift 
fr»  itf^  899 

Defendant  convict  of  forgery  muft  ap- 
pear perfbnally,  when  he  moves  for  a 
new  trial.  968 

No  new  trial  to  be  granted  after  four 
years  acquiefcence.  995 

No  new  trial  for  fmallnefs  of  damages. 

105 1 

No  new  trial  can  be  moved  for  on  the 
crown  fide,  after  the  figning  an  inter- 
locutory judgment.  1102 

New  trials  may  be  had  in  ejectment, 
and  after  a  trial  at  bar,  1 1 05 

New  tHal  denied,  where  the  jury  find  a 
matter  left  to  them  againll  the  fbrength 
of  the  evidence.  1 1 05 

No  new  trial  where  there  is  evidence  on 
both  fides.  1 142 

Inferior  coarti  cannot  gi«iif  a  new  trial. 

113 

New  ^iri-  not  grantabltt  ttt  a  plaintiff  on 
a  penal  ftatute.  Ii38 

See  iDanmitet,  3nipi(rf >  l^otfcf^  tRe* 
due,  caitnefe. 

VtoVet. 

IBobds  talceti  in  the  -owner's  life-time,  < 
and  ufed  after  his  deceaie,  are  convert- 
ed in  his  life-time.  60 

lUmoving  goods  whereby  they  are  loft, 

'  though  a  treipafs,  will  not  maintain 
trover.  12B 

In  trover  for  money,  leave  given  to 
bring  it  into  court.  142 

Finder  of  a  jewel  may  maintain  trover. 

505 

Taking  part  and  (polling  the  reft  is  a 
converfion  of  the  whole.  576 

A  piece  of  upn  well  in  trover,  738 

'Parcella  figeftritim,  invoiucrorum  et  fu- 
ninmi  jfnglice,  He.  fnfficient  in  tro- 
ver. 809 

TVover  /f  50  pedis  materiae  piodratoi, 
jf/tgii ce  nmber,  fufficient.  810 

Trover  for  a  parcel  of  diamonds,       827 
2 


officer,  P^g^  996 

A  recovery  in  trover  vefb  the  property 

in  defendant.  1078 

Defondaiit  in  trover  can  not  jnftify  the 

detaining  goods  for  money  laid  out 

npon  them.  65 1 

Se»  Center. 

Cnift«    See  Wt0^ 
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8lag;rant0. 

Perfon  muft  be  idle  as  well  m  dif« 
orderly  to  be  committed  for  a  va- 
grant. 1 103 
Child  of  two  years  old  cannot  be  a  va- 
grant. 631 
Jnftices  have  power  to  commit  to  hard 
lalbour  idle   and  difbrderly  perfons. 

882 
Vagrant  money  ought^to  be  raifed  quar- 
terly, but  a  previous  prefentment  of 
the  grand  jury  is  not  neceflary.     loxS 

Certiorari  qaafhed  for  variance.  1 16 
In  fetting  forth  a  writing,  more  material 
-    than  in  a  name,  l^c.  aji 

Variance  in  the  Chrijiiak  name  of  an 

Eail  innnaterial.  3 16 

'3i^a*oe  and  Seagrave  no  variance  upon 

inv/  tiil  record.  8^9 

Cujufdam    promijfionis,    and   fepartdiuM 

frc/miffiomtm,     a    material    variance. 

892 
Variance  by  omilion  of  a  name  in  a 

warrant,  fuppKed  by  the  writ.  909 
Judgment  againft  the  inhabitants  of  part 

of  three  parifhes,  and  a  writ  of  error 

of  a  judgment  aninft  the  inhabitants 

of  the  three  parimes,  qualhed.  mo 
If  the  record  of  nifi  prius  agrees  with  the 

declaration  delivered,  a  variation  ftom 

the  ifTue  is  not  material.  1131 

A  flight  variance  fatal  in  the  name  of  a 

corporation.  787 

Variance  of  the  fum  in   a  judgment  is 

not  cured  by  a  remittit^  1171 

dcnuc* 
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Aflions  maintainable  fer  cauies  arifing 
beyond  the  fcas.  Page  614 

Seiiing  a  koufe  in  tlie  Eafi  Indm  not 
triable  here.  646 

No  nxenue  need  be  laid  for  a  marriage,  or 
in  a  pica  of  alien  nee.  775 

If  the  defendant  has  eight  days  in  the 
term  the  declaration  is  delivered,  he 
can  not  move  to  change  the  *uenui  the 
next  term.  11 1 

Rule  to  change  the  nwuie  muft  be  moved 
for  before  plea,  and  motion  to  dif- 
charge  the  rule  mull  be  made  before 
replication.  858 

Plaintiff  may  amend  in  the  'venue,  1 162, 

1 202 

Venue  not  to  be  changed  in  debt,        878 

Debt  for  rent  may  be  laid  where  the 
deed  was  made,  or  the  land  lies.  776 

Information  not  amendable  in  the  ifemue, 

911 

Fenue  not   changed   to    loie  an  aififes. 

1180 

Fenue  not  to  be  changed  into  a  county 
palatine,  nor  vafcand,  mag,  80;^ 

Venue  of  a  canfe  ariiing  in  Wales  cannot 
be  changed  from  one  Englijh  county 
to  another.  1258 

Venue  changed  from  London  to  Carmar- 
then* 1 270 

Venue  not  to  be  changed  into  a  third 
county  without  confent.  1 216 

Changed  from  London  to  Middle/ex,  857 

Changed  from  PcoU  to  Hampjhire^  the 
corporation  being  interefted.  874 

Where  an  attorney  is  defendant,  he  may 
change    the    ^eaue    into    Middle/ex. 

1049 

Attorney  cannot  change  the  'venue  to 
Middle/ex t  where  there  is  another  de- 
fendant joined .  ^10 

Barrifter  may  lay  the  'uenue  in  Middle- 
/ex,  822 

SheriiFmay  affign  a  bail-bond  out  of  the 
county,  and  the  adion  maybe  brought 
where  the  affignment  was.  727 

Aftion  againft  a  cenftable,  not  confined 
to  the  proper  county,  where  he  does 
not  aft  in  e:«ecution  of  his  office.  446 


Informal  ifluc  cured  by  a  verdidl.  P.  973  ' 

In  debt  on  a  covenant  to  pay  money, 
the  verdid  mull  go  to  every  part  of 
the  demand.  1089 

Special  verdid  finding  that  a  bankrupt 
bought  and  fold  great  quantities, 
faulty  for  the  uncertainty.  514 

Verdift  finding  the  eleftion  of  a  corpo- 
rate officer,  and  that  he  had  not  taken 
the  facrament  within  a  year ;  finds  a 
good  eledion,  without  a  negative 
finding  that  there  was  no  profecution. 

"45 

A  recovery  without  feifin  is  imperfedUy 

found,  and  no  venire  facias  dt  novo 
fhallgo.  1 185 

Where  the  plaintiff's  caufe  of  a^on  is 
confelTed,  and  the  parties  afterwards 
go  to  iffue,  which  is  found  fro  dtf* 
the  verdift  fhall  be  let  afide,  and  an 
inquiry  awarded.  873 

AfiTcu  on  a  fpecial  verdift  fevered  by  the 
court.  1036 

In  tire  damages  in  verdidb  fevered  by 
the  court.  .  1038 

Pofiea  amended   by  the  judge's  notes. 

Special  verdid  amended  by  affidavit  of 
the  evidence.  914 

On  arguing  a  fpecial  verdid  in  a  crimi- 
nal cafe,  defendant  need  not  be  pre- 
fent  in  court.  844,  1227 

Special  verdidt  finding  nothing  as  to  one 
of  the  offenfes,  is  an  acquittal  of  that 
ofFenfe.  84y 

When  on  arguing  a  fpecial  verdid  for  a 
capital  ofienie,  it  appears  the  defend- 
ants are  guilty  of  a  lefs  crime,  the 
court  will  not  difcharge  them.     10 19 

Verdid  fet  aiide,  becauie  the  jury  drew 
lots.  642 

A  verdid  muft  find  as  to  the  whole  de-, 
mand.  1080 

See  ]Ddmcise0^  Cvfal. 

Mandamus  to  call  a  veflry  lor  the  elec- 
tion of  church-wardens,   denied.  686 

The  right  of  adjourning  a  veftry  is  in 
the  parifh  at  large,  10^5 

A  feled  vcftry,  legal.  728 
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mwt. 

Two  houfes  in  an  extraparochial  place, 
are  x^i  enough  to  denominate  a  *uilli. 

Page  loo^,  107 1 

Wttt%. 

OfTenles  againfl  the  private  ftatutei  df  a 
.  coUege  are  not  pardoned  by  the  a£^  of 

grace.  912 

The  vifitor  may  puniOi  one  man  for  an 

ad  done  by  him  jointly  with  others. 

The  appointment  of  a  bifhop  without  his 
Chrijtiam  name  to  be  viiitor,  extends 
to  his  fuccefibrs*  913 

The  viiitor  in  his  citation  muft  pqnue 
his  authority.  913 

Vtdntu 

The  ^tnte  for  union  of  churches  in 
Ireland  does  not  anthorife  the  uniting 
a  church  that  is  full  to  a  vacant  one. 

Of  the  effed  of  the  union  of  pariihes  af- 
ter the  fire  of  Lowkn*  925 

Union  of  a  prebend  in  Noravick  to.  the 
maflerihip  of  Catbarim-baH.  1 59 

WLtAtf  an^  bofnatole. 

prerogative  probate  without  bona,  noia^ 

bilia  only  voidable.  73 

Infants  contrading  marriagey  voidablet 

939 

Qire0  anti  Cruto. 

Infant  covenants  to  kvy  a  fiAe«  he  may 
declare  other  ufes  when  of  age*       94 

A  fine  levied  to  the  tenant  of  the  proi- 

dpi  in  a  recovery,  (hall  be  intended 

^  to  the  ufe  of  the  conufee.  17 

Vflierc  the  power  is  only  to  revoke,  no 
new  ufes  can  be  declared.  584 

On  a  covenant  to  ft^d  (eifed  for  love 
and  affedlion,  one  named  in  the  deed 
may  aver  himfelf  a  relation,  914 

Confideration  of  affection  cannot  tvSt 
a  power  to  appoint  for  the  benefit  of 
a  llranger.  93  j 

JLands  dilcharge^  of  a  truft  b^  a  falp 
VVfthout  notice,  afFedcd  with  the  faxiKe  I 


trail  on  their  cosung  again  to  the 
hands  of  the  truftces.  Tagi  243 

Indidment  litt  not  haidy  for  a  oorrupc 

agreement.  816 

Ufury  caaaot  be  pleaded  to  fnn  fmdmt 

'  on  a  judgment.  1043 

Difcoundiig  aaiea  beyond  legal  intereft, 

held  afiuiow.  1 243 

Ufury  may  be  given  in  evidence  on  jwjt 

€{/fumpfit.  498 

A  party  Co  the  oontrad  no  witneis  to 

prove  repayments  633 


MURDERS  and  felonio  in  any 
part  of  Wohs  may  be  tried  in  the 
next  En^fii  county.  553 

Certiorari  lies  to  Wales  on  indidments 
for  mifdemeanor.  704 

Hmbeas  Corpus  eranted  of  conrie,  to  re- 
move a  pritoner  from  IPa&/  to  sa 
£aWfj^  county.  945 

Prohibition  to  the  great  feffion,  to  ftay 
a  fuit  on  a  /mbpoena  ierved  oat  of  the 
jurifdidion.  630 

Odanaiit. 

Warrant  lor  treafbn  executed  10  court. 

In  what  cafes  a  warrant  is  ajulbfication 
toaconflable.  711 

lOacraiie  af  Sttonitr* 

Warrant  of  attomnr  filed  of  any  term 
pitukHii  Hit  b  fumcient4       5264  807 

■taroNitt. 

A  laan  offers  plate  to  fide  with  warraa^ 
ty,  and  afterwards  feUf  it  to  the  fame 
perfbn  for  lefs  mone^,  the  warraaty 
dg^  not  extend  to  this  iak,         414 

mitt. 

Her  declaration  where^tfidence  againU 
horhttiblind,  '  527 


J  TMiif  tki  ffimlpii  MMm. 


main. 

Where  the  owner  of  tke  fee  with  a  term 
to  attend  the  inheritance  makes  an  in- 
compleat  devife  to  carry  the  inherit- 
tance,  it  (hall  not  be  fit  np  in  equity 
as  a  dcvife  of  the  term.        Pmge  619 

After  probate  of  the  will«  a  court  of 
eauity  may  inquire  into  the  fairnefs 
of  a  refiduary  deviie  of  perfonal  efbte. 

666 

Original  of  the  right  of  probate  of  wills,, 

667 

Sealing  a  will  is  figning.  764 

Though  figning  in  the  deviibr's  prcfence 
is  not  mentioned  in  the  atteftation, 
yet  it  may  be  a  good  execution .     1 1 09 

One  of  the  fubfcriben  to  the  atteftation 
of  a  wili  having  an  annuity  devifed 
to  his  wife,  held  not  to  be  a  credible 
witncfs  within  the  ftatute.  1253 

Parol  evidence  not  admitted  to  deter- 
mine the  conilrudion  of  a  will.    1 261 

See  |)^bate» 

Wine  Iteence. 

One  iingle  ad  is  a  felling  by  retail.  718 

Selling  wine  in  bottles,  is  not  felling  by 

retail  meafure,  1 1 24 

OUniefi. 

Rule  upon  a  witnefi  to  an  arbitration 
bond,  to  make  affidavit  of  th«  execu- 
tion. I 

Where  the  bail  is  a  fnbicribiBg  witne(s« 
he  fhall  be  obliged  to  tefti^,  406 

Attachment  granted  again*  a  witneis 
for  not  attending  on  ^jukpoimm*    510 

A  witnefs  ought  to  have  reafimable  no- 
tice of  a  trial.  {lO 

Attachment  againfi  a  wttaefi  Ibr  not  at- 
tending a  tnal.  810 

There  muft  be  perfonal  fervice  on  a 
witneis    tp   warnqit  an  attachmtnt. 

No  attachment  againft  a  witnefi^  nofett 
reafonable  ej(|m|fes  were  tendered 
him.  1150 

Attorney  prefent  at  putting  in  aa  an— 
fwer,  not  obUged  to  give  tvidence  of 
it.  1122 

^hat  age  tl^e  law  will  a{Iow  an  infant 
(Q 1^  wiuicif  ai^  700 


A  wknefi  to  a  doedbcctming  ndminiftn^ 
tor,  (ffr.  Us  hand  nu^  be  proved.  P.  34 

If  a  witnefi  becomes  mterefled,  his  de* 
pofickm  taken  before  can  not  be  read. 

101 

IjxfoLg  a  wager  on  the  canfe  does  not 
incapacitate  for  a  witnefs.  652 

Party  whoft  deed  is  foffgcd,  no  witnefs. 

7a8 

Bankrujpt  not  admitted  to  prove  his  own 
aA  of  bankruptcy.  828 

If  the  witnefs  to  a  deed  becomes  infa- 
mous, he  is  Goniidered  as  dead.     833 

Quaker  no  witneis  in  an  appeal  of  mnr- 
dcr.  856 

Affidavit  of  one  convi£ted  of  forgery  not 
to  be  read  to  fupport  a  complaint.  1 1 48 

Party  fuppofed  to  be  defrauded,  allow- 
ed a  witneis  in  perjury.  1 229 

A  bond  proved  by  a  co-obligor.  35 

Vendor  witnefs  as  to  title,  where  no  co- 
venant for  warranty*  445 

Wife  oi  frochrim  amy  a  witneis.  506 

Procbein  amy  no  witnefs.  1026 

Guardian  on  record  not  a  witnefs.    5Q6 

Proprietor  of  a  note  a  witneis  on  an  in- 
didment  ibr  tearing  it.  595 

Party  to  ufurious  contra^  cannot  be  call- 
ed to  prove  payment.  633 

Giver  of  note  no  witneis  on  indidment 
for  perjury  in  denying  an  agreement 
relating  to  it.  J043 

Defendant  in  eje^hnent  no  witnnefs  on 
indidhnent  for  perjury  at  the  trial. 

1 104 

One  whofc  wife  has  an  annuity  devifed 
for  her  ieparate  ufe,  is  ndt  a  good 
witnefs  to  the  will.  1253 

Wife  of  a  party  admitted  to  prove  her 
hnlband's  death.  568 

Wife  witneis  againil  huiband,  on  indidl- 
ment  for  affault  upon  herfelf.        633 

The  wife  of  oat  defendant  cannot  be  a 
witneis  for  the  other  on  an  indidment 
againft  two.  10^5 

Cr^tor  of  bankrupt  no  v^tneis  to  prove 
him  a  gameiler.  507 

A  creditor  allowed  to  prove  debtor  not 
intiiled  to  his  difcharge  on  the  mint 
ai6t.  650 

Sherid  bailiff  no  witneis  to  prove  at« 
tempt  to  arreft.  650 

Lords  of  cnflomary  manors  difallowrd  as 
witnefles  to  eftablifh  a  right  in  a  lord 
o(  another  manpr.  65  8 

An 
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All  informrr  intitlcd  to  part  of  the  pe- 
nalty is  no  witncils,  Page.$j6 

In  trefpafs  for  he.iiing;  his  fen'ant,  the 
fcrvant  t  -r  admitted  a  witncfs.      414. 

Servant  \.!.i.r  in  an  rition  by  malUr 
for  belting'  >  im.  595,  105-4 

Apprentice  v.* tnefs  for  mailer  iii  attion 
fer  qu^J Jh'vitium  amifit^  944 

In  an  atlicn  agMiiul  the  maflcr  for  the 
negligence  of  his  fcrvant,  the  frrvant 
having  a  relcafe  from  die  defendant  is 
competent.   .  1083 

A  failor  who  cl'iims  wages,  no  witncfs 
concerning  the  lofs  of  ti,ic  ihip.       414 

Original  debtor  taken  as  a  fcrvant,  to 
prove  the  payment  by  another.      507 

Goldnnith's  icivact  who  overpays  mon«^y 
is  a  witncfs  in  acHon  for  it  again.  647 

He  that  apprehends  himfclf  intcreiled, 
tho'  not  llridly  fo,  i&  no  witnefs.   1 29 

The  party  who  excepts  to  a  witncfs  may 
call  him  aftcni-ards.  480 

A  witnePi  admitted  where  remotely  in- 
tercfted.  575 

A*  flops  bonds  at  the  Sontb-Jea  kou/e,  :;nd 
gives  bond  to  indemnify  ;  he  is  no 
witnefi  to  prove  the  property,  in  an 
adlion  againJl  the  company's  fervant. 

Where  there  are  two  qualifications  to 
an  cledtion  of  an  ofHcer,  he  who  has  | 
but  one  only  may  be  a  witncfs.     583 

Where  one  defendant  is  fined,  he  is  a 
witnefs  for  the  other.  '  633 

The  tenant  in  pofTeirion  cannot  be  made 
a  wlmefs  in  cjedmeut.  632 

Declaration  of  wife  where  evidence  a- 
gainil  licr  hufband.  527 

A  corporator  who  has  afked  under  the 
right  claimed,  may  be  a  witnefs  to 
prove  the  ufage.  1069 

CS!oincn. 

A  woman  is  capable  of  being  a  fcxton, 
and  of  voting  in  the  election.       1114 

A  ballard  Is  within  the  ftatutc  of  P,  ^ 
M,  again ll  taking  away  young  wo- 
men, X161 

Calling  a  jufcicc  of  peace  rc^ne,  13c.  in- 
dictable. 420 


Words  of  a  juflicc  not  fpoke  to  him  not 

indidabl**.  Pa^c  1 1 57 

Words  of  a  niagiiliate  where  aciionable. 

He  is  a  rogue ^  of  a  jufticc  of  peace,  nc- 

tionablc.  \\(,Z 

Thief  cf  e-very  thing  aftionablc.  i  ^. 2 

You  arc  a  rogue,  and  compounded,  i^c. 

of  a  tradeiinan,  afiionuLle.  762 

You  did  (hue  up  my  filler  and  mur  fer 

her,  adionablc.  1  •  30 

Of  an  attorney,  he  is  a  rogue,  lie,  ae 

u  no  attorney,  a^Jlionable.  i  nS 

Cheating  rogue,  not  aftionable.  b^fi 

He  has  received  forty  days  wages  for 

work    that   might    have    bee  a    dci? 

in  ten  days,  and  is  a  rogue  for  his 

pains,  of  a  carpenter,  not  atli^nablc. 

797 
You   cheated  J.  S.  and  ftood  biwd  to 

your  daughter,  Wr.   not   adiojable. 

1169 

Not  adUonable  to  fay  A.  has  had  the 
pox.  X  1 89 

Rogue  not  aftionable,  304 

Where  words  are  not  adlionabfe  of  them- 
felves,  in  an  action  for  confequcntiil 
damages  the  plaintiff  may  give  evi- 
dence of  particular  damages.         666 

Where  words  are  of  themSlves  sdion- 
able,  fmall  fpecial  damages  will  not 
carry  full  cofts.  936 

What  not  a  Ipiriiual  defamation.       946 

Words  tantamount  to  ivhcre  are  within 
the  cuilom  of  Lcnefan.  471,  54:5 

Strumpet  tantamount  to  whore  in  Lon- 
don.  5  5  5 

The  truth  of  words  cannot  be  given  i:i 
evidence  on  not  guilty.  1200 

The  principal  certainties  required  in 
them.  \^-j 

Where  a  defedl  in  an  original  is  cured 
by  pleading  over,  and  where  nnt.    i  ^  5 

Where  variance  from  the  rcgiflcr,  and 
other  matters  of  abatement,  muJl  be 
pleaded.  1^7 

A  mandamus  may  be  returnable  the  i+ih 
day  after  the  tepe.  4c  ^ 

Quaftiing  v/rits  is  not  ex  dibito  jufii:)..':. 
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